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SOME  PRACTICAL  REMEDIES  FOR  EXISTING  DEFECTS 
IN  THE  ADMINISTRATION  OF  JUSTICE 

In  the  present  scientific  and  industrial  worid,  increased 
efficiency  is  the  keynote  of  advancing  civilization. 

The  judiciary  is  a  branch  of  a  people's  government,  and 
though  unthinking  or  impassioned  criticism  may  not  stand  the 
test  of  reasonable  analysis,  it  is  nevertheless  true  that  it  is  a  good 
sign  of  the  times  that  the  people  are  beginning  to  consider  its 
efficiency.  In  so  far  as  it  is  inefficient,  the  people  owe  it  to  them- 
selves  to  repair  it  and  to  justify  its  continued  existence. 

When  one  begins  to  consider  Courts,  he  is  impressed  with  their  low 
efficiency  in  respect  to  the  effort  expended.  In  theory,  they  exist  to 
adjudge  controversies  in  which  two  disputants  contend  against  each 
other  on  the  facts  or  the  law,  and  to  determine  their  rights  in  respect 
to  each  other  on  the  disputed  matter.  The  Courts  must  ascertain 
the  facts,  apply  the  law,  and  pronounce  the  judgment,  they  may 
also  direct  and  supervise  the  enforcement.  The  facts,  so  far  as 
disputed,  are  to  be  determined  by  evidence,  the  law  is  not  always 
certain,  the  judgment  is  sometimes  somewhat  difficult  to  formulate. 
So  that  the  work  to  be  done  is  not  the  simplest.  It  necessarily 
involves  some  expenditure  of  time  and  mental  effort.  In  any 
view  which  we  take  of  the  Courts  as  a  machine,  we  must  bear  in 
mind  these  essential  factors  of  their  organization;  unless  they  are 
to  disr^ard  the  facts,  or  some  new  method  of  ascertaining  them  is 
to  be  invented;  unless  they  are  to  disregard  the  established  law 
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;ui^  ai$ply  some  other  rule  of  decision;  unless  they  are  to  pronounce 

!\iiiisbl^|uate  or  inaccurate  judgments,  the  necessary  performance  of 
•  their  functions  will  consume  a  given  quantity  of  time,  and  if  each 
case  is  to  be  decided  with  due  regard  to  its  facts  and  the  law  and 
the  proper  judgment  is  to  be  rendered  and  enforced,  a  large  amount 
of  time  must  be  consumed  in  each  case,  and  also  in  the  aggregate, 
and  congestion  is  bound  to  result.  For  instance,  if  it  takes  a 
judge  a  day  to  try  a  case  with  due  regard  to  order  and  decency  in 
its  disposition,  and  two  suits  are  instituted  each  day,  requiring 
to  be  tried,  at  the  end  of  a  year  of  three  hundred  business  days, 
the  Court  having  worked  to  the  limit  of  its  efficiency  will  be  a 
year's  work  behind,  and  with  each  succeeding  year  an  additional 
year  behind.  In  such  a  case,  assuming  the  increase  of  suits  con- 
stant, there  are  only  two  courses  open,  either  to  double  the  amount 
of  machinery  or  to  increase  the  efficiency  of  that  which  exists.  It 
would  not  necessarily  increase  its  efficiency  to  require  it  to  do 
double  the  amount  of  work,  for  there  is  in  the  nature  of  things  a 
minimum  amount  of  time  necessary  to  dispose  of  any  case  justly — 
the  facts  in  dispute  must  be  elicited  and  the  law  ascertained  and 
applied.  At  the  bottom  of  all  judicial  proceedings  lies  investi- 
gation, and  investigation  in  case  of  dispute  takes  time  and  atten- 
tion. While  one  case  is  under  investigation  in  open  Court,  all 
others  must  wait,  if  they  are  to  be  similarly  investigated — ^and  unless 
judicial  proceedings  are  to  be  arbitrary,  they  require  patience. 

Therefore,  in  considering  the  efficiency  of  the  judicial  branch 
of  the  government,  we  must  know  that  there  is  an  irreducible 
minimum  of  time  and  effort  which  are  the  sine  qua  non  of  just 
judgments;  below  this  point  the  Courts,  whatever  may  be  their 
statistics,  become  instruments  of  inefficiency,  and  when,  as  is  the 
case  in  New  York  City  in  that  part  of  the  Supreme  Court  which 
hears  and  decides  litigated  motions,  a  judge  is  called  upon  to  de- 
termine or  dispose  of  as  many  as  one  hundred  and  fifty  disputes  a 
day,  a  high  grade  of  efficiency  in  both  quantity  and  quality  is 
beyond  the  possibility  of  human  attainment. 

In  studying  the  condition  of  the  Courts  and  the  judiciary  in 
their  relation  to  the  administration  of  justice,  we  must  then  bear 
in  mind  the  end  to  be  attained,  which  I  apprehend  is  the  highest 
efficiency  in  doing  justice  as  defined  by  law,  both  in  quality  and 
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quantity  of  product;  and  that  no  suggested  reform  is  worthy  of 
serious  consideration  which  sacrifices  either  of  these  essential 
elements  of  improvement.  If  a  high  quality  of  product  is  sacri- 
ficed to  speed,  then  courts  fail  of  their  purpose,  which  is  not  only 
to  end  disputes,  but  to  dispose  of  them  justly.  So  that  mere  sta- 
tistics are  no  trustworthy  record  of  an  efficient  Court;  these  are 
only  one  element. 

In  analyzing  the  essentials  of  a  satisfactory  performance  of 
the  functions  of  the  Court,  we  must  appreciate  the  materials  and 
the  machinery.  In  a  sense,  the  materials  are  the  witnesses  and 
the  evidence;  the  machinery  includes  the  judge,  the  jury  (if  there 
is  one),  the  lawyers,  and  the  Court  attendants.  It  is  not  alone  the 
judges  who  administer  justice;  it  is  all  of  these  combined.  The 
materials  are  always  substantially  the  same,  except  as  increasing 
general  intelligence  may  improve  the  quality  of  the  witnesses;  but 
it  may  not  yet  be  hoped  that  the  efficiency  of  Courts  as  machines 
to  do  a  certain  part  of  the  people's  work  can  be  improved  through 
the  improvement  of  the  witnesses  or  the  evidence. 

It  is,  therefore,  only  in  the  domain  of  machinery  as  distin- 
guished from  material  that  we  must  look  to  discover  whether  the 
Courts  do  their  work  as  well  as  they  should.  If  one  asks  himself 
this  question,  having  knowledge  of  the  actual  operation  of  the 
Courts  in  administering  justice,  and  he  is  conscientious,  it  seems 
to  me  his  answer  must  be,  No — and  if  so,  his  next  inquiry  must 
naturally  be  wherein  are  they  deliquent,  and  his  next,  why. 

The  Real  Deficiencies  of  the  Courts 

Starting  with  the  primary  inquiry  wherein  are  Courts  gener- 
ally inefficient  as  agencies  in  the  prompt  and  fair  administration  of 
justice,  I  should  say  that  decisions  of  disputes  are  too  long  delayed, 
they  are  too  uncertain,  they  cost  too  much,  and  they  are  too  often 
decided  upon  grounds  which  offend  the  sense  of  right  of  the  ordi- 
nary man. 

In  proceeding  to  the  inquiry,  why  all  of  these  things  are,  I 
should  say  first,  that  decisions  are  too  long  delayed,  because,  under 
present  methods  of  practice,  the  Courts  become  congested,  and 
by  reason  thereof  lawyers  necessarily  become  careless. 
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Tm  Congestion  of  the  Courts 

The  congestion  is  due  primarily  to  the  amount  of  business  in 
the  Courts;  and  it  may  in  special  instances  be  due  to  the  niles  of 
practice,  to  an  insufficient  number  of  judges,  or  to  inefficient  or  lazy 
judges.  But  the  congestion  may  be  so  great  that  no  reasonable 
change  in  the  rules  and  no  degree  of  competency  on  the  part  of  the 
judges  can  dispatch  the  business,  which  accumulates  faster  than 
it  is  disposed  of.  There  is  no  remedy  for  this  condition  except  the 
increase  of  the  number  of  judicial  officers.  But  rules  of  practice  caa 
and  should  be  changed  to  facilitate  the  end  in  view,  and  inefficient 
judges  can  and  should  be  eliminated. 

Dbfectivb  Systems  of  Practice 

Unfortunately  where  rules  of  procedure  constitute  a  system 
to  be  learned  and  observed,  there  will  always  be  individuals^ 
whether  judges  or  lawyers,  who  will  lose  sight  of  the  object  in 
cultivating  the  method.  This  is  true  to  an  exaggerated  and  truly 
awful  extent  in  New  York,  with  whose  practice  I  am  most  familiar; 
where,  if  I  were  to  hazard  a  guess,  I  should  say  fully  sixteen  per 
cent,  of  the  time  of  judges  and  lawyers  is  taken  up  with  considering 
and  wrangling  about,  and  deciding  the  proper  technical  way  of 
doing  things  largely  interlocutory,  instead  of  the  just  and  final 
disposition  of  the  controversy  upon  the  merits  of  the  original 
dispute  between  the  parties. 

Without  pausing  to  explain  the  method  of  comparison,  I 
have  roughly  compared  the  volume  of  reported  decisions  on  pro- 
cedure in  New  York  since  1848,  with  the  whole  volume  of  reported 
decisions  on  all  points  in  the  same  period,  and  I  find  it  to  be  sub- 
stantially as  3  to  5;  so  that  procedure,  which  is  method,  compares 
with  substantive  law,  which  is  merit,  as  3  to  2;  and  if  we  use  the 
volumetric  method  of  calculating  the  relative  importance  of  sub- 
stantive law,  and  rules  of  procedure,  it  would  give  rise  to  a  formula 
somewhat  after  this  fashion: 

Importance  of  procedure  :  Importance  of  rig^t  ::  3  :  2. 

That  is  to  say,  judging  by  the  number  of  points  in  the  printed 
records  of  those  points,  as  preserved  in  the  published  collations  of 
practice  and  substantive  law,  lawyers  and  Courts,  statistically,  but 
roughly  considered,  have  since  the  institution  of  the  Code  of  Pro- 
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cedure  in  New  York  regarded  questions  of  method  as  i}4  times  as 
important  as  questions  of  substantive  right;  or,  to  put  it  another 
way,  as  indicated  by  this  confessedly  crude  method  of  comparison, 
if  a  man  were  right  in  his  demand  before  going  to  Court,  and  his 
lawyer  was  not  better  versed  in  practice  than  the  average  New  York 
lawyer,  the  chances  of  his  case  going  off,  on  method  instead  of 
merit,  would  be  as  i}4  to  i. 

When  we  consider  that  rules  of  procedure  were  primarily  de- 
vised to  facilitate  the  true  objects  of  courts  in  disposing  of  causes 
on  their  actual  merits,  it  will  be  immediately  seen  that  any  system 
which  gives  the  rules  a  superior  prominence  of  one-half,  subordi- 
nates merit  to  method  to  the  extent  that  3-5  of  the  Courts*  effort  in 
deciding  points  of  law  is  taken  up  with  questions  of  method  and 
2-5  with  questions  of  merit.  It  is  not  claimed  for  these  figures  that 
they  are  accurate,  they  are  merely  illustrative;  because  one  cannot 
with  absolute  accuracy  judge  of  the  relative  importance  of  printed 
matter  by  the  number  of  volumes  in  which  it  is  contained.  But 
on  the  other  hand,  it  is  not  wholly  inaccurate,  for,  presumably, 
the  well-equipped  lawyer  must  be  fairly  well  acquainted  with  the 
principles  of  the  decisions  of  the  Courts  of  his  own  State;  and  if 
the  litigated  questions  of  procedure  compare  in  bulk  with  all  other 
litigated  questions  as  3  to  2,  then  the  lawyer  in  order  properly  to 
protect  his  client's  interests  must  spend  more  time  in  mastering 
methods  of  procedure  than  questions  of  substantive  right.  In 
short,  not  only  does  one  who  encounters  such  a  system  of  practice 
fed  that  it  eicaggerates  non-essentials,  but  it  can  be  mathematically 
demonstrated  that  such  is  the  case.  All  exaggeration  of  the  im- 
portance of  procedure  is  waste.  It  occupies  Courts  and  lawyers 
and  it  aids  congestion.  The  equity  Courts  of  the  United  States 
have  gotten  along  and  administered  justice  so  as  to  command 
respect  for  123  years  with  no  more  than  94  general  rules,  while  it 
has  taken  3,441  sections  of  the  New  York  Code  of  Civil  Procedure, 
besides  84  rules  of  practice,  to  guide  New  York  Courts  and  lawyers 
to  the  same  goal,  and  almost  every  section  has  been  the  subject  of 
dispute  as  to  its  meaning,  without  substantial  regard  to  the  merits 
of  the  controversy  between  the  parties. 

The  simpUficaUon  of  procedure  by  subordinating  method  to 
merit,  is,  then,  the  first  esential  remedy  I  would  suggest  for  removing 
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delay.  This  it  would  accomplish  in  several  wa3rs,  first  by  having 
fewer  disputes  on  practice  and  clearing  the  way  for  justice,  and 
thus  eliminating  to  a  large  extent  what  is  popularly  styled  "the 
technicality  of  the  law;"  and  having  an  excellent  psychological 
and  spiritualizing  influence  on  judiciary  and  bar  alike,  relieving 
the  actual  congestion  of  the  Courts,  to  the  extent  that  such  un- 
necessary technicalities  now  clog  them,  and  giving  both  bench  and 
bar  an  opportunity  to  cultivate  an  understanding  of  the  essentials 
of  justice  by  devoting  to  it  time  now  spent  in  the  necessary  study 
and  disposition  of  non-meritorious  points  of  practice. 

In  the  current  annual  bulletin  of  the  Comparative  Law  Bureau 
of  the  American  Bar  Association,  editorial  comment  is  made  on  the 
recent  rapid  increase  of  what  it  styles  "Super- Vocational  Lawyers, " 
that  is  to  say,  lawyers  who  take  a  broad  view  of  their  profession  and 
of  their  opportunities  as  beneficent  aids  to  mankind,  and  who  are 
not  exclusively  engaged  in  the  specific  disputes  between  man  and 
man  that  necessarily  make  up  the  bulk  of  the  activities  of  the  av- 
erage practicing  lawyer.  But  in  such  a  state  as  New  York,  where 
a  practitioner  must  necessarily  have  regard  to  the  Code  of  Civil 
Procedure  with  its  3441  sections  (now  happily  reduced  by  the  trans- 
fer of  about  600  sections  of  substantive  law  to  other  parts  of  the 
statute  law)  and  to  the  84  additional  general  rules  of  practice,  and 
to  the  three  royal  octavo  volumes  (like  three  Webster's  Unabridged 
Dictionaries),  of  annotations,  construing  it,  the  opportunities, 
of  super-vocational  lawyers  are  greatly  restricted.  If  they  are  in 
active  practice,  they  must  observe  the  rules  of  the  game,  no  matter 
how  technical  or  unnecessary  to  the  merits,  else  they  cannot 
properly  protect  the  interests  committed  to  their  care,  for  however 
they  may  personally  be  inclined  to  disregard  technicalities  and 
devote  themselves  to  merits,  they  can  not  forget  the  skilled  adver- 
sary, who  will  avail  himself  of  every  failure  to  observe  their  strict- 
est requirements  as  a  weak  point  in  their  armor. 

One  fault  of  an  unnecessarily  intricate  or  specifically  defined 
and  detailed  practice  is  that  the  means  become  too  often  the  end, 
and  a  rule  first  adopted  to  facilitate  the  designs  of  justice  becomes 
itself  the  battlefield  of  the  legal  practitioners,  instead  of  the  actual 
merits  of  the  dispute  between  their  clients.  I  select  New  York  prac- 
tice for  my  illustration,  because  of  personal  familiarity  with  it,  and 
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because  its  Code  of  Civil  Procedure  is,  I  surmise,  the  most  extensive 
of  all  mere  practice  regulations,  which  was  ever  conceived  by  the 
nunds  of  men.  When,  as  is  the  case  here,  the  practice  act  is  by  many 
hundreds  of  pages  the  most  elaborate  single  statute  in  the  State,  and 
no  step  can  be  taken  in  any  superior  Court  without  complying 
with  it,  the  attention  of  Courts  and  bar  is  necessarily  and  unduly 
given  to  disputes  about  its  meaning,  and  whether  one  or  the  other 
of  the  practitioners  has  tran^;ressed  one  of  its  infinitesimal  pro- 
visions. For  example,  when  a  statute  prescribes  the  weight  of 
paper,  the  color  of  ink,  and  the  duty  to  number  each  hundred 
words  of  every  paper  in  the  margin  before  it  can  receive  judicial 
cognizance,  we  all  recognize  that  this  makes  for  uniformity  and 
permanence  of  public  records,  but  it  is  the  attorney  and  not  the 
party  who  should  suffer  for  violation  of  such  regulations,  and  the 
client,  who  has  no  control  over  them,  should  not  be  delayed,  nor 
should  his  cause  be  prejudiced  by  the  failure  of  his  attorney  to 
observe  them. 

Much  of  the  time  of  one  of  the  most  brilliant  of  recent  judicial 
minds  was  taken  up,  both  in  preliminary  stages  and  on  ap- 
peal, in  discussing  again  and  again  the  effect  and  validity,  in 
answers,  of  such  modes  of  expression  as  "he  denies  that  he  has," 
"he  alleges  that  he  has  not,  "he  has  not,"  "he  denies  knowledge 
or  information,"  "he  denies  that  he  has  any"  and  so  on,  indefi- 
nitely. The  Courts,  which  consider  these  differences  seriously,  are 
inefficient  instruments  in  the  face  of  the  fact  that  there  is  a  dis- 
pute between  men,  who  demand  justice  upon  the  facts  of  their 
case,  and  the  sooner  the  people  know  it  and  correct  it,  the  better. 

But,  it  is  not  the  present  generation  of  Courts  which  is  respon- 
sible; it  is  the  legislature  which  has  interfered  with  the  performance 
of  the  judicial  function,  by  virtue  of  express  constitutional  permis- 
sion; and  the  attempt  of  the  representatives  of  the  people  to  pre- 
scribe rules  of  practice  as  laws  which  the  judiciary  are  bound  to 
observe,  has,  in  my  opinion,  ended,  in  New  York  at  least,  in  dismal 
and  execrable  failure.  In  enforcing  judge-made  rules  of  practice,  the 
Courts  recognized  the  principle  that  the  power  that  made  could  dis- 
regard ;  that  they  were  made  in  the  interest  of  orderly  procedure,  and 
for  the  average  case,  and  that  in  a  specific  case,  if  no  harm  was  done, 
then  n^lect  could  be  excused,  if  fairness  or  the  public  interest  or  the 
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interest  of  the  parties  required  it.  But,  unfortunately,  when  the 
legislature  invaded  the  judicial  domain  and  made  laws  to  govern 
practice,  then  the  Courts  instead  of  regarding  them  as  merely  direc- 
tory, gave  them  the  force  of  mandates,  and  what  was  before  wholly 
unimportant,  became  the  subject  of  grave  debate  between  advo- 
cates, which  called  for  construction  and  enforcement  by  the  judge; 
so  that  the  question  frequently  became,  not  which  client  is  entitled 
to  relief  against  the  other  according  to  substantive  law,  but  which 
lawyer  has  correctly  construed  the  rule;  and  when,  as  is  the  case 
in  New  York,  there  is  a  right  of  appeal  from  substantially  every 
interlocutory  order,  and  a  standing ''part*'  of  the  Court,  and  a  daily 
or  weekly  calendar  (according  to  whether  it  is  in  city  or  country) 
for  interlocutory  motions  mostly  taken  up  with  questions  of  proper 
practice,  it  is  rather  a  tribute  to  the  decency  of  lawyers  that  any 
case  ever  reaches  its  end,  and  that  every  case  is  not  ultimately  lost 
in  the  meshes  of  the  Code  of  Civil  Procedure,  and  through  unending 
appeals.  Indeed  I  have  heard  of  one  lawyer,  who  is  intrusted 
with  many  litigations  on  a  special  subject,  who  has  boasted  that 
he  can  guarantee  that  no  cause  in  which  he  is  interested  can  be 
brought  to  trial  inside  of  seven  years;  and  numerous  successive 
appeals  before  final  judgment  and  upon  points  of  practice  are  not 
uncommon.  And  I  have  had  cases,  one  of  which  was  twice  ap- 
pealed on  interlocutory  matters,  before  a  trial  on  the  merits,  and 
even  then  it  was  only  some  of  the  issues  against  one  party,  which  the 
court  suffered  to  be  tried,  and  that  issue  is  now  after  a  further  ap- 
peal to  the  Appellate  Division,  on  its  way  to  the  Court  of  Appeals, 
after  five  years  in  the  Courts,  while  the  other  issues  against  the 
other  parties  still  remain  untried;  in  another  of  my  own  cases  there 
were  five  appeals  to  the  Appellate  Division,  four  of  them  interlo- 
cutory, and  two  to  the  Court  of  Appeals,  one  of  them  interlocutory 
in  its  nature,  before  the  case  was  finally  disposed  of  by  dismissal 
of  the  complaint  upon  a  strictly  technical  proposition,  although 
the  Court  of  Appeals  had  on  the  first  appeal  indicated  the  law  on 
the  merits  as  favorable  to  the  plaintiff,  and  the  Appellate  Division, 
which  was  finally  reversed  by  the  Court  of  Appeals,  based  its  ac- 
tion upon  what  it  conceived  to  be  moral  grounds,  and  so  stated. 

These  suggestions  by  way  of  illustration  indicate,  to  my  mind, 
that  it  is  not  the  judiciary,  but  the  taw  which  is  in  fault,  and  the 
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law  in  this  respect  owes  its  existence  to  the  successful  attempt  of 
the  legislature  to  invade  the  judicial  province. 

My  suggestions  to  correct  this  growing  evil,  which  has,  so  far  as  I 
know,  its  fullest  fruitage  in  the  State  of  New  York,  is  to  recognize  and 
to  put  into  effect  (U  once  the  following  principles:  that  rules  of  prac- 
tice are  only  excusable  as  a  means  to  an  end ;  that  the  end  is  the 
speedy,  but  proper,  administration  of  justice;  that  they  should  be 
promulgated  by  the  Courts  and  not  by  the  legislature;  thatjno 
legislature  should  ever  undertake  to  formulate  the  details  of  prac- 
tice;.that  these  should  always  be  left  to  the  Courts;  that  the  legis- 
lative power  over  practice  should  never  be  exercised  except  either 
to  correct  abuses  which  the  Courts,  after  opportunity,  refuse  to 
correct;  or  else  to  inaugurate  a  fundamental  change  of  policy, 
which  the  Courts  in  their  conservatism  would  never  adopt;  such, 
for  instance,  as  the  amalgamation  of  the  systems  of  law  and  equity. 
But  the  legislatures  having  indicated  the  way  in  general  should  let 
the  Courts  devise  the  specific  method.  This  is  illustrated  so  far 
as  my  experience  goes  by  the  judiciary  statutes  of  the  United 
States,  as  supplemented  by  the  rules  of  practice  in  equity,  admir- 
alty and  bankruptcy  formulated  by  the  Supreme  Court  of  the  United 
States  and  by  the  local  federal  Court  rules  to  facilitate  the  dis- 
patch of  business;  by  the  simple  practice  provisions  of  law  in  Con- 
necticut and  Maryland,  as  supplemented  by  their  Court  rules;  and 
by  the  recent  simplified  practice  act  in  New  Jersey.  A  valuable 
illustration  can  also  be  drawn  from  the  present  English  practice, 
which  embodies  a  similar  principle. 

The  New  Jersey  Practice  Act,  Chapter  231,  N.  J.  Laws,  191 2, 
is  the  most  recent  move  in  the  direction  of  the  civilized  and  efficient 
administration  of  justice.  It  seems  to  me  that  it  would  be  a  good 
thing  if  every  State  in  the  Union  would  take  pattern  thereby.  In- 
stead of  the  3441  sections  of  the  New  York  Code  of  Civil  Proced- 
ure this  Act  contains  34  sections,  together  with  tentative  rules  of 
Court,  which  are  to  remain  in  force  until  amended  or  altered  by 
the  Supreme  Court.    One  of  these  rules  is  as  follows: 

"These  rules  shall  be  considered  as  general  rules  for  the 
government  of  the  Court  and  the  conducting  of  causes;  and  as 
the  design  of  them  is  to  facilitate  business  and  advance  justice,  they 
may  be  relaxed  or  dispensed  with  by  the  Court  in  any  case  where  it 
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shall  be  manifest  to  the  Court  that  a  strict  adherence  to  them  will  work 
surprise  or  injustice.** 

The  Civil  Jury  as  a  Blot 

The  next  fault  in  the  judicial  system,  which  I  find  from  ob- 
servation and  reflection,  is,  again,  not  the  judiciary,  but  the  civil 
jury. 

Once  on  a  time,  in  the  evolution  of  civil  institutions,  our  an- 
cestors considered  it  proper  to  have  trial  by  ordeal  and  trial  by 
battle,  and,  on  the  theory  that  an  all-wise  deity  interfered  to  direct 
the  result  of  the  ordeal  or  the  battle,  they  justified  what  otherwise 
would  have  been  left  to  the  chance  of  accident  or  of  superior 
strength.  In  reflecting  upon  these  aspects  of  judicial  administra- 
tion, and  their  excuses,  we  conclude  that  our  ancestors  assumed  too 
much,  when  they  counted  on  the  direction  of  the  verdict  by  the 
deity;  and  with  increasing  intelligence  we  have  abandoned  them, 
because  we  have  concluded  from  observation  that  the  ordeal  did 
not  in  a  fair  proportion  of  cases  result  in  the  release  of  the  innocent^ 
and  that  the  battle  did  not  in  a  fair  proportion  of  cases  go  to  the 
weak,  howsoever  meritorious.  We  have  concluded  that  the  evi- 
dence of  divine  interference  was  not  convincing,  and  that,  without 
it,  the  ordeal  and  battle  were  wholly  inefiicient  instruments  for 
producing  just  results.  But  we  are  still  psychologically  so  ignorant 
that  we  look  for  the  miraculous  in  the  just  determination  of  com- 
plex disputes  by  submitting  them  to  the  observation  of  the  wholly 
unskilled.  I  predict  that  some  day  the  civil  jury  will  go  the  way  of 
the  ordeal  and  the  battle  to  the  junk-heap  of  abandoned  institutions. 

Reverting  to  our  keynote  of  efficiency,  let  us  consider,  not  the 
theory  of  a  jury  in  its  metaphysical  aspect,  conceived  in  a  closet  by 
a  logical  thinker  dealing  with  a  theoretical  representative  of  an 
ideal  people,  but  the  jury  in  practice  as  an  inefficient  means  of 
determining  disputes.  If  our  judicial  system  contemplated  the 
submission  of  all  disputes  to  the  ''horse  sense"  of  a  dozen  men  chosen 
at  random  on  a  street  corner,  it  might  be  justified  as  likely  to  get 
the  fair  average  judgment  of  the  whole  body  of  men;  but  it  con- 
templates no  such  thing.  In  the  first  place  we  withdraw  from  the 
consideration  of  a  jury,  except  in  rare  cases,  all  disputes  of  an 
equitable  nature,  all  admiralty  disputes,  all  bankruptcy  disputes^ 
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all  probate  disputes  and  all  long  accounts.  Occasionally »  issues 
are  framed  for  a  jury  in  one  of  these  cases,  but  rarely.  So  that  we 
already  recognize  that  in  our  system  judges  are  thoroughly  com- 
petent to  determine  practically  every  disputed  question  of  fact, 
which  may  arise  upon  a  conflict  of  evidence. 

But  we  persistently  reserve  for  trial  by  jury  a  large  body  of  dis- 
putes, generally  styled  of  a  legal  nature,  to  identify  them  by  their 
origin,  as  derived  from  the  Courts  of  common  law,  instead  of  from 
Courts  of  equity,  admiralty  or  probate.  If  I  sue  upon  a  promissory 
note,  the  case  must  ordinarily  be  tried  by  a  jury;  if  I  sue  to  cancel 
the  same  note,  it  is  ordinarily  tried  without  a  jury. 

Nor  is  it  to  be  understood  that  the  jury  is  trusted  to 
deliver  its  "horse  sense"  upon  any  question  submitted  to  it. 
The  evidence  which  it  may  consider  is  strained  through  the 
rules  of  pleading  and  the  technicalities  of  the  law  of  evidence; 
and  ordinarily  the  jury  is  not  even  permitted  to  say  whether 
it  finds  from  the  evidence  that  a  fact  asserted  or  denied  is  true 
or  untrue,  (the  theoretical  function  of  the  jury),  but  it  is  har- 
angued about  the  law,  which  the  judge  knows  or  is  assumed  to 
know,  and  which  the  jury  is  presumed  to  know  as  individuals  in 
the  community,  but  presumed  not  to  know  until  specifically  in- 
structed by  the  judge,  when  it  sits  as  a  jury.  And  then,  having 
been  harangued  about  the  law,  which  in  fact  they  never  knew, 
either  as  members  of  the  community  or  otherwise,  the  jurors  are  in- 
structed to  find  for  the  plaintiff  or  the  defendant  as  the  case  may 
be,  according  as  they  find  the  facts  from  the  evidence. 

Any  one  who  has  had  any  experience  in  instructing  students  will 
know  how  apt  a  fair  proportion  of  them  are  to  misapprehend  anything 
that  is  told  them  about  a  new  subject,  and  that  it  is  only  by  reiter- 
ation, persistency  and  familiarity,  that  a  subject  is  comprehended, 
and  even  then  a  proportion  fail  upon  examination  to  show  that  they 
konw  enough  of  the  subject  to  handle  it  intelligently.  But  in  a 
jury,  we  have  raw  recruits  who  could  not  as  a  class  do  well  in  any 
one  of  the  many  activities  which,  in  civilization,  we  require  from 
any  class  in  the  community.  We  train  recruits  to  bear  arms,  we 
license  lawyers,  physicians,  dentists,  midwives,  veterinarians, 
horseshoers  and  chauffeurs,  but,  so  long  as  a  man  speaks  any  sort 
of  English,  can  hear,  is  on  the  jury  list,  and  has  not  formed  an 
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opinion,  he  is  deemed  a  competent  man  to  decide  disputes  in  a  Court 
of  Justice.  He  would  not  be  accepted  to  run  a  street  car,  nor  to 
perform  any  number  of  ordinary  duties  for  a  private  employer,  but 
he  is  legally  a  fit  juryman  if  he  has  these  qualifications. 

The  true,  but  not  the  legal  essentials  of  a  competent  juryman, 
considering  his  actual  functions,  are  the  ability  to  listen  attentively, 
to  remember  testimony,  to  weigh  evidence,  to  understand  instruc- 
tions upon  the  law,  to  argue  and  give  heed  to  argument,  and  to  unite 
in  pronouncing  a  reasoned  verdict,  applying  law  as  instructed  to 
facts  as  ascertained.  In  any  other  vocation,  this  would  be  deemed 
to  call  for  training  and  experience;  these  demands  require,  for  their 
efficient  exercise,  a  high  degree  of  mental  development,  involving 
attention,  memory,  observation,  reflection,  apprehension,  under- 
standing, judgment  and  reason;  but  we  find  no  such  requirement 
upon  any  statute  book  or  in  any  decision,  although  in  New  York, 
the  law  recites  as  qualifications:  fair  character,  integrity,  sound 
judgment,  and  to  be  well-informed.  But  generally  speaking, 
given  a  man,  within  certain  age  limits,  on  the  tax  lists,  or  the  hus- 
band of  a  woman  on  the  tax  lists  and  speaking  the  vernacular,  and  we 
have  the  making  of  a  juror. 

He  must  not,  however;  be  (I  am  taking  New  York  as 
a  typical  example)  a  public  officer,  legislator,  judge,  surrogate, 
sheriff,  his  clerk  or  deputy,  teacher,  clergyman,  person  con- 
nected with  a  lunatic  asylum,  State  prison,  or  almshouse,  or  a 
physician,  surgeon,  pharmacist,  veterinary  surgeon,  embalmer, 
attomey-at-law,  person  connected  with  a  press  association,  or 
daily  newspaper,  or  employed  on  a  canal,  or  steam  vessel  or  rail- 
road, or  by  a  telegraph  company;  or  a  member  or  honorably  dis- 
charged former  member  of  the  National  Guard,  or  of  a  fire  com- 
pany; or  a  steam  boiler  engineer;  or  a  pilot,  or  a  member  of  the 
police  department,  or  a  grand  juror,  or  a  sheriff's  juror,  for  these, 
though  they  have  all  the  mental  attributes  necessary  for  the  due 
performance  of  this  important  function,  need  not  serve,  because 
it  has  pleased  the  legislators  so  to  enact,  presumably  in  the  ma- 
jority of  cases,  because  these  excepted  classes  can  not,  in  justice  to 
the  people  whom  they  serve  in  one  capacity,  be  dragged  away  to 
serve  them  in  another.  It  is  those  who  regularly  serve  th^ 
people   in   well-ordered   occupations,    likely    to    beget   in   some 
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measure  mental  habits  adequate  to  the  duty,  who  are  exempted  by 
law  from  fulfilling  it.  But  even  with  these  excluded  by  law,  the 
power  to  excuse  others,  freely  exercised  by  members  of  the  judi- 
ciary, largely  exempts  those  whose  individual  tasks  are  so  impor- 
tant to  themselves  that  they  will  suffer  serious  loss  from  serving, 
and  so,  under  this  head,  bankers  and  proprietors  of  large  enter- 
prises, or  men  upon  whom  rests  large  responsibility,  usually  get 
away. 

It  is  the  residue,  men  of  no  great  responsibility,  men  whose 
occupations  do  not  as  a  rule  develop  mental  acumen,  that  are  left 
to  serve  as  juries. 

The  result  tells  both  in  the  quality  of  justice  administered 
and  in  economic  waste.  The  economic  waste  is  great;  the 
panel  is  always  lai^er  than  the  need;  in  order  to  get  jury  a  of 
twelve  men,  twenty-four  or  so  are  kept  in  attendance  and 
in  idleness;  such  of  them  as  have  remunerative  employment,  at  a 
loss  to  themselves  and  the  community.  The  very  fact  that  a 
man  is  vexed  in  his  mind  by  the  individual  loss  which  he  suffers, 
and  his  individual  duties  left  undone,  unfits  him  psychologically 
for  the  task  of  an  efficient  juryman,  because  his  attention  and  other 
requisite  mental  faculties  are  impaired  by  his  sense  of  personal  loss, 
and  the  distraction  incident  to  this.  Here  is  a  substantial  factor 
making  strongly  against  a  prime  quality  of  justice,  if  such  could 
otherwise  be  obtained  with  the  present  quality  of  juryman  and 
the  method  of  impressing  him  into  the  unknown  field  of  service. 

But  our  law  recognizes  the  limitations  of  this  sentimental 
fetich,  and  withdraws  from  it  at  the  outset  the  large  class  of  ques- 
tions to  which  I  have  already  referred  lying  in  well  defined  cate- 
gories in  the  juridical  field ;  it  also  recognizes  its  mental  limitations 
in  its  own  field,  and  so  requires  that  all  matters  for  consideration 
of  the  jury  shall  be,  as  it  were,  a  sort  of  predigested  food  for  mental 
invalids;  and  so  it  strains  this  food,  first,  through  the  most  highly 
developed  rules  of  evidence,  which  have  been  evolved  by  the  re- 
flections of  partly  trained  metaphysicians  on  the  operations  of 
the  human  mind;  and  if,  perchance,  the  trial  judge,  in  the  rough 
and  tumble  of  a  hasty  decision  upon  a  much  controverted  scho- 
lastic proposition,  as  to  whether  this  manner  of  giving  evidence 
is  or  is  not  permissible,  leans  too  far  against  the  weight  of  authority,, 
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in  admitting  or  excluding  a  shred  of  testimony,  in  the  whole  fabric 
of  the  case,  this  point  must  or  may,  at  a  later  stage  of  the  case,  be  a 
subject  of  battle  on  appeal,  before  several  sage  judges,  upon  elab- 
orate and  closely  reasoned  briefs,  exchanged   between  counsel, 
filled  with  appeal  to  precedent  and  argued  at  a  length  which  would 
not  have  been  permitted  upon  the  trial;  and  then,  though  the  judges 
are  not  satisfied  that  any  harm  was  done,  by  the  single  violation 
of  the  rule,  which  they  announce,  after  these  preliminaries,  they 
can  not  say  that  the  jury  may  not  have  been  misled,  or  may  not 
have  decided  otherwise.     If  the  trial  took  place  without  a  jury, 
the  appeal  Court  can  or  may  cure  the  defect;  if  it  took  place 
before  a  jury,  a  second,  or  third,  or  fourth,  or  even  fifth  trial,  after 
the  lapse  of  years,  must  still  take  place  before  a  jury,  such  is  the 
feigned  respect  for  this  sacred  institution;  but,  if  the  jury  disre- 
gards the  evidence  or  the  weight  of  evidence,  or  the  instructions  on 
the  law,  or  awards  insufficient  or  excessive  damages,  or  if  it  hears 
comments  from  counsel  or  from  judge,  which  it  ought  not  to  have 
heard,  back  goes  the  case,  from  a  successful  appeal,  to  be  heard  be- 
fore another  jury,  with  the  judge,  counsel  and  parties  thus  enlight- 
ened, but  with  the  jury  just  as  ignorant  as  before,  for  it  is  a  new 
jury.    Or,  if  there  is  substantial  excuse  within  the  rules  of  law  for 
sustaining  the  verdict  of  the  jury,  though  justice  has,  to  the  mind 
of  a  fair-minded  man,  obviously  failed  in  the  particular  case,  the 
jury  sanctifies  its  finding,  and  the  verdict  stands.    Or,  if  successive 
juries  have  all,  under  the  rules  of  law  or  the  judgment  of  the  men 
who  sit  on  appeal,  similarly  erred,  three  times,  then  such  is  the 
feigned  respect  for  their  judgments  that  this  very  fact  has  fre- 
quently been  announced  as  the  reason  for  affirming  the  last  suc- 
cessive judgment,  of  which  the  appeal  Court  disapproves. 

In  short,  we  recognize  in  every  imaginable  way  that  the  jury  is 
the  weakest  element  in  our  judicial  system,  and  yet  we  pander  to  it 
as  a  sacred  institution.  It  causes  more  miscarriages  of  justice,  and  is 
the  occasion  of  more  appeals,  reversals,  and  delays  than  any  other 
element  in  the  system.  If  a  juror  is  disqualified,  and  a  challenge 
improperly  overruled,  or  if  he  hears  improper  evidence,  or  fails 
to  hear  proper  evidence,  offered  and  rejected;  or  if  the  counsel  or 
the  judge  makes  an  improper  remark  before  him,  such  is  his  tender- 
ness of  adjustment  that  his  verdict  must  needs  be  set  aside,  and 
another  jury  given  an  opportunity. 
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I  am  speaking  solely  of  civil  juries;  the  criminal  jury  has  a 
different  raistm  d'etre,  which  I  shall  not  discuss.  We  treat  a  jury 
as  a  sacred  institution,  and  we  r^;ard  it,  in  all  ways  in  which  our 
regaxA  can  be  measured,  as  wholly  incompetent  for  the  purpose 
for  which  we  establish  it.  We  give  Courts  power  to  lead  and  in- 
struct it,  we  curb  counsel  in  addressing  it,  we  jealously  guard 
rules  of  evidence  lest  it  be  misled,  we  withdraw  large  classes  of  W 

questions  from  its  consideration  because  it  is  confessedly  incom- 
petent, and  we  allow  appeals  to  correct  its  disregard  of  the  very 
fundamental  principles  of  a  just  judgment. 

One  of  the  prime  elements  of  an  efficient  judicial  tribunal,  is 
impartiality  and  freedom  from  prejudice,  and  yet  it  is  proverbially 
admitted  that  before  an  average  jury  in  a  negligence  case  a  cor- 
poration stands  less  chance  of  judgment  on  the  merits  than  an 
individual,  an  employer  than  an  employee,  a  religious  opponent 
than  a  co-religionist,  a  member  of  a  different  race  from  a  member 
of  the  same  race.  Married  men  and  fathers  in  certain  cases  are 
popularly  supposed  to  give  different  verdicts  from  unmarried  men. 
And  all  of  this  is  recognized  and  discussed  as  an  element  in  an  ex- 
pected decision,  without  regard  to  the  evidence. 

We  hear  much  of  the  technicalities  of  the  law  defeating  justice; 
the  most  of  these  technicalities  have  grown  up  and  exist  in  a  vain 
endeavor  to  prevent  juries  from  defeating  justice.  There  are,  of 
course,  technicalities  of  some  sorts  in  the  substantive  law,  such  as 
that  only  a  party  to  a  sealed  instrument  may  be  sued  upon  it,  even  ' 
though  he  is  agent  for  a  disclosed  principal;  there  are  also  techni- 
calities of  procedure,  which  are  contemptible  in  their  effect  on  the 
attainment  of  just  ends;  but  the  most  contemptible  technicali- 
ties are  those  of  evidence,  instructions,  and  procedure  before  and 
in  the  presence  of  juries,  and  their  strictness  is  based  upon  the 
confessedly  limited  competence  of  juries.  To  my  mind  it  partakes 
of  absurdity  to  retain  a  confessedly  incompetent  and  inefficient 
auxiliary  in  the  administration  of  justice  at  so  much  cost  in  so  many 
directions,— waste,  congestion,  double  or  multiple  trials  and  added 
technicalities  designed  to  prevent  this  sacred  fetich  from  going 
wrong.  But,  nevertheless,  it  continually  goes  wrong.  I  never 
pick  up  a  book  on  advocacy,  or  the  so-called  art  of  the  advocate, 
that  I  am  not  horrified  at  the  frankly  unethical  attitude  of  the 
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writers  toward  the  jury.  One  would  think  that  trickery,  chicanery 
and  artful  craftiness  are  the  only  elements  that  appeal  to  a  jury. 
Courts  are  the  institutions  installed,  presumably  to  give  correct 
judgments  upon  ascertained  states  of  fact,  in  dispute,  under  the 
application  of  the  established  law.  But  when  one  takes  up  trea- 
tises on  advocacy,  he  sees  that  he,  a  practitioner  at  law,  must  or 
must  not  resort  to  this  petty  trick  or  art,  or  fall  into  this  or  that 
trap,  for  fear  of  its  effect  on  the  jury.  He  must  refrain  from  asking 
certain  questions,  or  practice  certain  ways  with  witnesses,  to  cap- 
ture or  keep  the  favor  of  the  jury.  The  jury  is  the  great  bug-a-boo, 
whose  childish  impressionability  must  always  be  reckoned  with 
in  the  administration  of  justice  by  its  aid.  One  never  hears  such 
suggestions  in  respect  to  a  judge  unless  he  is  unfitted  for  his  por- 
tion! Then  we  hear  occasionally  the  term  jury-fixing,  and  we  all 
know  the  suspicions  that  have  attached  to  the  jury  in  certain  well- 
known  trials.  Who,  after  listening  to  a  trial,  could  ever  tell  after  a 
jury  had  left  the  Court-room  how  it  would  decide?  Is  it  not  recog- 
nized everywhere  as  a  fitful,  uncertain  and  incompetent  factor  in  the 
administration  of  justice?  And  why  should  it  not  be?  There  is 
not  one  important  personal  or  property  interest,  outside  of  a 
Court  of  justice,  which  any  of  us  would  willingly  commit  to  the 
first  twelve  men  that  come  along  the  street;  if  any  of  us  employed 
such  twelve  men  in  our  business  without  learning  their  fitness, 
he  would  be  accounted  an  unsafe  man  in  the  community. 

The  jury  has  been  historically  a  changing  body  existing  and 
justified  by  changing  reasons.  Every  substantial  reason  which  ever 
existed  has  now  departed  in  an  urban  community.  Originally  com- 
purgators, or  jurors,  were  neighbors,  who  swore  to  their  belief  in 
the  justice  of  a  defendant's  cause;  then  they  were  witnesses  from  the 
neighborhood,  who  judged  of  the  dispute  from  their  own  knowledge 
of  the  facts;  then  they  were  triers  of  fact  determining  disputes  of 
fact,  from  their  knowledge  of  the  witnesses;  then  they  were  sturdy 
representatives  of  a  rebellious  free  community,  withstanding  the 
pressure  brought  upon  them  by  prejudiced  and  partial  judges 
acting  in  the  interest  of  royal  authority.  Now  they  are,  in  urban 
communities,  at  best,  men  chosen  chiefly  from  the  more  humble 
positions  (because  of  exemptions  and  excuses  presented  by  others) 
unknown  to  the  parties,  ignorant  of  the  witnesses  or  their  quality. 
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and  wholly  untrained  in  the  important  functions  of  their  position; 
popularly  supposed  to  be  swayed  by  their  prejudices,  racial, 
religious,  political  or  otherwise,  captured  by  ignoble  devices,  re- 
pelled by  innocent  mistakes,  swayed  by  emotion,  excited  by  passion, 
and  when  described  by  characteristic  instead  of  by  name,  obviously 
undesirable  as  an  impartial,  competent  and  efficient  tribunal  to 
administer  justice. 

At  the  time  the  jury  system  was  firmly  embedded  in  our  Con- 
stitutions,  it  had  endeared  itself  as  the  bulwark  of  the  people 
against  corrupt  or  prejudiced  judges  acting  in  the  interest  of  the 
royal  appointing  power.  Now,  there  is  no  royal  master  for  the 
judges  to  be  subservient  to.  I  have  heard  just  two  modem  justi- 
fications ui^ed  for  the  jury,  apart  from  its  historic  associations; 
namely,  that  it  is  valuable  for  its  civic  effect  upon  the  jurors  them- 
selves, and  that,  in  case  of  dispute,  a  jury  is  as  good  as  a  judge  in 
arriving  at  the  truth.  The  latter  proposition  is  usually  attributed 
to  the  late  Samuel  F.  Miller,  Associate  Justice  of  the  United  States, 
who  it  would  seem  had  but  very  slight  opportunity  to  judge  of 
the  general  efficiency  of  an  average  urban  jury,  for  he  came  to  the 
bench  from  Iowa,  an  agricultural,  homogeneous  community,  and 
grew  up  in  Kentucky;  he  sat  in  the  Supreme  Court  of  the  United 
States  without  a  jury  for  years,  his  only  jury  work,  if  any,  after  his 
elevation  was  once  in  two  years,  if  so  often,  in  a  Circuit  Court  of 
he  United  States,  in  the  Eighth  Circuit  to  which  he  was  assigned' 
and  the  Federal  juries  are  notoriously  of  higher  grade  in  intelligence 
than  the  average  local  jury.  And  even  he  did  not  claim  superiority, 
but  only  equality  for  the  jury.  But  if  one  man  can  do  as  well  as 
twelve,  why  have  twelve?  As  for  the  argument  of  civic  education, 
it  is  unconvincing,  in  view  of  the  cost.  It  would  doubtless  pro- 
mote civic  education  to  send  every  man  to  the  legislature  for  a 
period,  and  to  change  the  President  each  month,  but  it  would  play 
havoc  with  the  public  interest.  It  likewise  pla3rs  havoc  with 
real  justice,  to  commit- its  administration  to  minds  untrained  and 
unfitted  by  experience,  while  vexed  with  the  duties  of  the  positions 
from  which  they  are  unwillingly  torn. 

In  our  equity,  admiralty,  bankruptcy  and  probate  Courts, 
judges  or  single  referees  are  usually  the  competent  and  satisfactory 
triers  of  fact,  they  ordinarily  have  the  necessary  training  and  ex- 
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perience  to  do  efficient  work  and  the  skill  to  state  their  conclusions 
at  length  with  the  reasons  why;  they  can  take  the  testimony  at 
convenience  and  review  it  at  leisure;  they  can  study  different 
parts  of  it,  in  their  relation  to  each  other;  they  do  not  receive  com- 
plicated instructions  in  an  unfamiliar  subject,  and  they  are  not 
locked  up  without  food  or  conveniences  and  compelled  to  reach  a 
conclusion;  they  are  equipped  to  give  attention,  weigh  evidence, 
exercise  judgment,  and  are  not  as  a  class  and  proverbially  swayed 
by  trick,  artifice,  device  or  cajolery;  the  Courts,  so  far  as  I  know, 
never  find  it  necessary  to  take  care  that  they  shall  not  be  misled 
or  prejudiced  by  accidental  slips  in  their  presence;  in  short,  judges, 
as  a  class,  are  everywhere  regarded  as  men  fitted  for  the  business 
in  which  they  are  ei^;aged,  whereas  everjrwhere,  except  in  our 
bills  of  rights,  juries  as  a  whole  are  treated  as  the  crudest  possible 
agencies,  comparing  in  some  measure  with  the  flip  of  a  coin,  the 
turn  of  a  card,  the  entrails  of  a  fowl»  or  a  flight  of  birds,  as  a  means 
of  ascertaining  the  right. 

As  I  see  it,  therefore,  the  jury  is  the  one  inapt  element  in  our 
system  of  administering  justice,  antiquated,  crude  and  inefficient, 
causing  congestion,  leading  to  waste,  and  perpetuating  technicality, 
in  order  that  it  may  even  approximate  fairness. 

If  judges  are  for  any  reason  not  desirable  triers  of  fact,  then, 
at  least,  the  public  money  would  be  better  spent,  public  business 
better  expedited,  and  better  results  reached  if  we  had  standing 
triers  of  fact  skilled  in  the  art,  through  experience,  and  therefore 
better  equipped  psychologically  for  their  function.  No  engineer 
devising  a  system  for  the  administration  of  justice  would  consider 
for  a  moment  a  jury,  as  now  constituted,  as  an  element  of  efficiency. 
If  triers  of  fact  are  apt  to  become  corrupt,  or  are  more  easily  cor- 
rupted, that  can  be  provided  against  by  other  means.  Being  in 
the  public  eye,  in  a  proper  condition  of  public  life,  they  are  less 
easily  corrupted  than  a  single  obscure  juryman.  And  the  agencies 
which  are  now  moving  toward  improving  the  quality  of  the  Judicia- 
ary,  would  make  for  the  proper  selection  of  these  as  well. 

Inefficient  Court  Attendants 

Court  cUtendanis  are  frequently  incompetent,  just  as  many  of 
our  civil  servants  have  been  grossly  incompetent  under  the  spoils 
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system,  and  in  such  cases  they  need  to  be  selected  for  efficiency. 
But  they  require  no  further  comment  here.  In  so  far  as  they  are 
inefficient  or  dishonest,  they  retard  the  proper  administration  of 
justice. 

The  Inefficiency  of  Judges 

We  now  finally  come  to  the  Judiciary.  If  it  be  recognized 
that  the  two  faults  which  have  caused  all  of  the  present-day  voci- 
ferous clamor  against  them  are  not  faults,  but  essential  parts  of 
an  efficient  Judicial  System,  namely,  the  exercise  of  the  power  of 
injunction  in  proper  cases,  and  the  review  of  unconstitutional 
legislation;  and  that  the  two  greatest  faults  preventing  an  efficient 
system — ^the  inexcusable  rules  of  procedure,  and  the  jury — ^are 
not  of  their  creation,  there  will  be  comparatively  little  to  consider 
in  respect  to  the  judges  themselves. 

Litigants  and  critics  of  the  Judiciary,  after  eliminating  the 
elements  of  which  we  have  spoken,  still  find  some  things  to  criti- 
cise in  our  judicial  system  and  its  workings;  foremost  of  these  is 
uncertainty  in  the  law;  second,  long  delay  in  the  Courts  occasioned 
by  other  causes  than  congestion  and  procedural  defects,  and  attri- 
butable chiefly,  if  not  wholly,  to  one  of  the  three  causes,  courtesy 
among  counsel,  frequency  of  appeals,  and  sloth  of  judges;  third, 
the  inefficiency  of  such  auxiliaries  as  may  be  classed  under  the  term 
patronage  of  the  judiciary,  such  as  masters,  referees,  receivers  and 
the  like;  fourth,  the  expense  of  litigation;  and  finally,  the  ineffi- 
ciency of  individual  judges. 

Of  all  of  these  weak  points  in  the  system,  the  one  which  is 
really,  on  the  whole,  of  the  least  importance  is  the  inefficiency 
of  the  judiciary;  not  that  it  might  not  be  the  most  important,  if  the 
entire  judiciary  were  inefficient,  but  because,  considering  the  many 
imperfections  inherent  in  the  system,  and  which  no  judge  has  the 
power  to  perfect,  the  judges,  on  the  whole,  are  an  unusually  con- 
scientious and  competent  body.  A  judge  could  not,  if  he  would, 
in  conformity  with  his  judicial  oath  and  duty,  disregard  the  Con- 
stitution, abolish  the  civil  jury,  deliberately  violate  the  statutory 
rules  of  procedure  nor  defy  the  legislative  will,  except  where  the 
legislature  transcends  its  power  as  defined  and  limited  by  the  Con- 
stitution, nor  abolish  or  control  the  right  of  appeal.  Nor  can  a 
sii^le  judge  diminish  to  any  great  extent  the  uncertainty  of  the 
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law,  or  do  much  to  relieve  the  congestion  of  the  Courts.  I  have 
known  conscientious  men  to  kill  themselves  trying  to  do  the  latter 
by  working  over  time;  one  judge  told  me  he  worked  seventeen 
hours  a  day  for  three  consecutive  weeks  on  litigated  motions  in 
New  York  City  to  keep  even  with  his  calendar.  Every  effort  to 
relieve  congested  calendars  by  legislation,  without  simplifying 
procedure,  has  only  paved  the  way  for  an  ever-increasing  volume 
of  litigation  arising  out  of  increase  of  population,  increase  of  pros- 
perity, and  increase  in  the  uncertainty  of  the  law.  The  Judiciary 
has  very  little  to  do  with  the  uncertainty  of  the  law;  this  is  almost 
entirely  due  to  uncertain  legislation,  which  leaves  it  to  the  Courts 
to  construe  doubtful  words  and  evolve  a  plan  from  insufficient 
statutes  and  reconcile  inconsistent  or  unintelligible  laws. 

But  the  duties  of  the  judicial  office,  even  in  our  system,  can 
be  defined,  and  they  can  be  directed  toward  increased  efficiency  in 
the  administration  of  justice  and  this,  after  all,  is  the  only  justi- 
fiable reform,  change,  modification  or  revolution  which  we  ought 
to  undertake  with  the  Courts.  It  would  not  make  for  increased 
efficiency  in  any  appreciable  respect  to  provide  for  the  recall  of 
individual  judges  by  popular  vote,  because  electors  are  rarely  in 
a  position  to  know  the  facts,  and  they  would  mostly  vote  upon 
partisan  lines  and  not  upon  lines  of  efficiency.  If  inefficient  judges 
are  elected  by  popular  vote,  as  they  are,  they  can  be  and  will  be 
continued  in  office  by  the  same  influences. 

The  Individual  Duty  of  Judges 

But  before  studying  remedies,  let  us  consider  conditions.  A 
wholly  incompetent  judge  is  rarely  met  with ;  the  responsibility  of 
the  office,  seems  to  have  a  developing  influence  on  the  most  unpromis- 
ing incumbent.  Judges  as  individuals  can,  however,  improve  condi. 
tions  by  doing  their  individual  duty.  This  indivudal  duty  includes 
administering  justice  according  to  law  promptly  and  impartially, 
mastering  the  law  conscientiously,  ascertaining  the  facts  intelli- 
gently, diligently  devoting  a  proper  portion  of  their  time  to  the 
performance  of  their  public  obligations,  distributing  patronage  as  a 
public  trust,  and  commanding  the  public  respect  by  their  demeanor. 

It  is  undoubtedly  suspicion  of  the  Courts  which  undermines 
the  stability  of  the  government.     Several  times  in  my  own  experience 
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I  have,  with  reason,  suspected  that  unfair  influences  were  at  work 
to  prevent  the  doing  of  justice.  It  is  not  necessary  now  to  cite  the 
specific  instances. 

Two  things  which  have  struck  me  most  forcibly  in  individual 
cases  have  been  the  bad  manners  of  certain  judges  to  all  who  came 
in  contact  with  them  publicly,  and  the  other  the  abuse  of  judicial 
patronage.  These  are,  however,  usually  local  faults,  due  chiefly 
to  the  character  of  the  controlling  factor  in  the  electorate  and  the 
source  of  judicial  nominations.  Where  nominations  are  dictated 
by  an  actual  boss  who  wields  an  iron  hand,  or  a  closed  fist,  and  his 
methods  are  overbearing  and  ill-mannered,  it  is  not  surprising  that 
similar  manners  may  characterize  those  whom  he  names  for  the 
bench;  but  bad  manners  are  not  inconsistent  with  legal  and  other 
judicial  ability. 

Bad  manners,  however,  upon  the  bench,  or  in  a  judge,  which 
would  not  be  tolerated  in  others,  diminish  the  efficiency  of  the  office; 
and  where  manifested  in  brutality  or  rudeness  to  members  of  the 
bar,  they  destroy  courteous  comradeship  between  bench  and 
bar;  and  when  bad  manners  are  a  cover  for  injustice,  they  are 
especially  deplorable. 

I  emphasize  these  features  of  judicial  administration  because 
they  beget  contempt  for  the  Courts,  though  the  contempt  may  be 
suppressed  in  the  Courts.  One  cannot  repeatedly  come  into  con- 
tact with  such  ordinary  misbehavior  and  entertain  respect  for 
the  institution  in  which  it  prevails.  A  continual  undermining  of 
respect  makes  lawyers  dissatisfied  with  decisions,  and  this  leads  to  a 
multiplication  of  appeals,  which  in  time  adds  to  congestion  and 
delay. 

It  would  increase  the  efficiency  of  judicial  machinery  if  the 
judges  cultivated  good,  although  firm  manners,  on  the  bench,  and 
by  their  example  to  the  bar,  because  it  would  diminish  friction  and 
discourage  that  attitude  of  the  bar  which  regards  the  bench  as  its 
natural  enemy  to  be  held  at  bay  by  strategy,  if  not  by  actual  de- 
ceit, and  therefore  not  to  be  aided  in  a  friendly  way  to  reach  a  cor- 
rect solution. 

But  a  too  widespread  fault  on  the  part  of  the  judiciary  is  the 
abuse  and  the  unethical  use  of  patronage.  While  I  do  not  recall 
any  instance  of  a  judge  having  been  brought  to  book  for  abuse  of 
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patronage  except  by  newspaper  criticism,  I  know  of  at  least  two 
instances  where  a  judge  has  been  denied  a  renomination  for  a  re- 
fusal to  abuse  it.  In  one  instance  it  was  the  refusal  to  abdicate 
the  judicial  power  in  favor  of  the  party  boss,  by  naming  a  man  as 
clerk  at  his  dictation;  in  the  other  case,  it  was  a  refusal  to  appoint 
to  a  responsible  position  of  trust  a  confirmed  drunkard  who  had 
shown  himself  incompetent  in  another  public  position  and  was 
about  to  be  removed  therefrom  for  incompetency.  Both  of  these 
judges  were  distinguished  men,  and  had  served  long  and  faithfully. 
In  the  case  of  one  it  was  made  a  campaign  issue,  but,  being  op- 
posed by  the  organization^  he  was  defeated. 

I  hold  that  it  is  unethical  to  distribute  judicial  favors  to  aid 
a  political  organization,  or  as  a  reward  for  political  services.  A 
bench  which  submits  to  the  dictation  of  a  political  boss  in  the  dis- 
tribution of  public  or  private  money  is  under  justifiable  suspicion 
of  inability  or  unwillingness  to  draw  any  fine  line  in  obedience  to 
the  boss. 

If  a  judge  appoints  a  referee  or  a  master  who  is  unfit  for  the 
duty  imposed  upon  him;  if  he  appoints  as  a  referee  to  compute  a 
man  with  no  capacity  for  figures ;  or  to  make  a  sale,  a  man  who  knows 
nothing  of  the  modus  operandi;  or  to  take  testimony  and  report 
with  his  opinion,  a  man  ignorant  of  the  rules  of  evidence  and  whose 
judgment  is  worthy  of  no  confidence;  or  to  hear  and  determine,  a 
man  of  general  incompetence,  or  one  who  will  delay  or  prolong 
hearings  to  increase  his  per  diem  compensation;  or  to  handle  funds,, 
one  who  uses  them  for  his  own  purposes,  in  the  hope  that  he  will 
make  good  later  out  of  other  similar  receipts;  and  the  judge  has 
not  first  considered  the  character  of  the  man  for  the  particular  duty, 
the  judge  is  prostituting  his  office  and  betra3Hing  a  trust. 

If  a  judge  uses  his  power  to  compel  litigants  to  resort  to  an 
incompetent  referee  in  obtaining  justice,  it  is  the  judge,  more  than 
the  incompetent,  who  should  be  condemned.  The  character  of 
those  whom  judges  select  for  positions  within  their  gift  should  be 
dosely  scrutinized  by  them,  and  by  their  critics,  and  they  should 
be  compelled  by  exposure  and  criticism  to  do  their  duty.  A  judge^ 
who  does  not  already  appreciate  it,  should  be  made  to  know  that 
he  will  be  held  responsible  for  the  faithful  performance  of  their 
duties  by  his  subordinates  selected  by  him  as  a  part  of  his  judicial 
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patronage.  Some  most  exasperating  experiences  have  grown  out 
of  the  inferiority  of  such  appointees  of  the  judiciary.  Judicial 
appointees  for  such  purposes  should  be  selected  for  efficiency,  and 
the  judge  should  chaise  his  conscience  with  holding  his  appointees 
to  a  proper  sense  of  their  responsibility  and  duty.  A  judge  should 
be  held  morally  responsible  for  the  character  of  his  appointees, 
and  he  should  know  it. 

One  judicial  abuse  is  the  misuse  of  advertising  patronage^ 
The  object  of  advertising  is  publicity.  If  a  judge  empowered  to 
designate  a  paper  for  publication  designates  one  which  has  no 
circulation,  or  which  is  not  calculated  to  give  the  publicity 
which  the  law  intends,  he  is  morally  just  as  guilty  of  grand 
larceny  or  robbery  as  if  he  compelled  the  litigant  to  give  up  his 
money  to  the  publisher  without  any  consideration. 

Judicial  Exmcs 

Without  multiplying  examples,  reflection  upon  those  within 
my  knowledge  or  information  for  a  quarter  of  a  century,  and  in 
many  places,  impresses  me  that,  except  in  a  few  cases  of  incapacity, 
the  greatest  faults  of  the  judiciary,  for  which  they  themselves  are 
responsible,  and  which  they  could  be  made  to  rectify,  if  the  at- 
tention of  all  were  sufficiently  called  to  it,  are  due  invariably  to  a 
disregard  of  ordinary  rules  of  ethics;  a  total  failure  to  appreciate, 
in  the  particular  instances,  the  high  moral  duties  of  the  judge;  the 
trust  nature  of  his  office. 

Two  or  three  years  ago,  in  codperation  with  another  member  of 
the  bar,  I  made  some  inquiries  of  those  who  I  thought  would  know, 
quite  generally  throughout  the  United  States,  to  learn  how,  in  the 
estimation  of  these,  the  judiciary  were  doing  their  high  duties. 
The  result  of  the  replies  was  published  in  the  American  Law  Review 
for  July  and  August,  191 1.  Our  conclusion  was  that  generally, 
the  judiciary  measured  up  to  the  proper  conception  of  judicial 
duty;  that  this  was  almost  universally  true  in  some  States;  that  in 
these  States  they  commanded  general  respect;  that  exceptional 
instance  of  incapacity  existed  in  many  States,  the  complete  elabo- 
ration of  which  showed,  to  my  mind,  the  supreme  need  of  some 
movement  to  bring  to  the  individual  judges  a  sense  of  their  short- 
comings.   The  following  is  an  extract  from  that  article: 
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''This  is  what  we  find  charged  against  present  members  of  the 
judiciary  in  different  parts  of  the  United  States:  Intdlectuai  and 
other  incapacity;  bad  personal  habits;  improper  political  activity; 
proneness  to  play  politics;  absence  of  a  sense  of  obligation  to  their 
office,  to  the  legal  profession,  to  the  public;  that  the  judges  con- 
fine themselves  too  closely  by  legal  technicalities;  that  they  hold 
cases  too  long;  that  they  are  lazy;  that  they  are  dominated  by 
local  influence;  that  they  are  lacking  in  leg^  ability,  or  are  of  less 
than  averse  ability;  that  they  are  unduly  active  for  re-election; 
that  they  permit  delay;  that  they  are  temperamentally  unfit; 
that  they  are  influenced  by  the  judges  in  review  of  whose  decisions 
they  sit;  that  they  misuse  their  patronage;  that  they  are  of  mediocre 
or  inferior  quality;  that  they  are  guilty  of  conduct  worthy  of  criti- 
cism; that  they  are  grossly  unfit  (one  complaint  of  unfitness  be- 
cause of  habitual  drunkenness  was  made);  that  their  individual 
judicial  conduct  has  been  the  subject  of  scandal;  that  they  are 
subject  to  corrupt  influence;  that  they  wilfully  disregard  the  rights 
of  individuals;  that  they  are  guilty  of  excessive  zeal;  that  they  are 
of  undue  temper;  that  they  have  too  great  regard  for  their  personal 
friends;  that  they  are  susceptible  to  outside  influences;  that  they 
misconceive  their  function;  that  they  are  partial  to  certain  classes 
of  litigants,  notably  large  corporate  and  financial  interests;  that 
they  are  under  the  control  of  legislators  or  politicians,  or  are  in- 
fluenced by  political  considerations;  that  they  do  not  command 
respect  or  confidence;  that  they  are  inferior  or  second-rate  men,  or 
of  a  low  order  of  ability;  that  they  are  not  the  best  lawyers,  nor 
lawyers  of  the  highest  standing;  that  the  best  members  of  the  pro- 
fession will  not  take  judicial  position;  that  they  are  physically 
feeble;  that  they  are  intellectually  weak;  that  they  are  ignorant 
of  the  procedure  of  their  Courts;  that  they  depart  from  it;  that 
they  decide  individual  cases  and  not  the  law;  that  they  are  not  well- 
seasoned;  that  they  have  not  the  judicial  temperament;  that  they 
lack  robust  courage  and  independence;  that  the  elective  judiciary 
is  not  satisfactory;  that  they  abuse  the  poor;  that  they  pay  too 
great  heed  to  the  technicalities  of  procedure;  that  they  are  weak 
in  grasping  and  holding  to  legal  principle,  and  for  that  reason 
their  decisions  are  often  conflicting  with  each  other  and  most  un- 
satisfactory in  that  they  give  poor  reasons  for  a  correct  decision; 
that  it  is  a  common  remark  that  you  cannot  tell  what  the  next 
decision  of  the  Court  on  the  same  point  is  going  to  be,  and  the  case 
law  is  in  a  chaotic  state;  that  they  decide  cases  justiy  enough,  but 
their  opinions  are  written  with  such  a  feeble  grasp  of  legal  principle 
that  one  cannot  extract  any  rule  of  law  from  them  (and  this  of  a 
supreme  Court);  that  the  opinions  show  a  lamentable  feebleness 
both  in  English  style  and  in  logical  and  lawyer-like  reason;  that 
local  and  minor  judges  are  subject  to  insidious  political  influences; 
that  the  character  and  calibre  of  minor  judges  is  deplorable,  and 
that  the  minor  justices  are  unfit." 
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A  system  in  which  such  faults  are  tolerated,  or  in  which  any 
number  of  judges  are  guilty  of  them,  demands  reform  in  the  per- 
sonnel. 

Lawyers  should  make  themselves  felt  as  a  body  in  making 
inefficient  judges  efficient,  or  in  securing  their  removal  by  united 
effort,  and  to  my  mind,  this  is  the  first  and  perhaps  the  only 
necessary  step  to  bring  such  judges  to  a  decent  appreciation  of 
their  official  and  moral  duties. 

When  the  American  Bar  Association  compiled  its  canons  of 
professional  ethics,  its  committee  disclaimed  the  power  to  extend 
their  service  to  the  judicial  field,  and  subsequent  efforts  to  get  the 
Association  to  take  up  this  subject  have  hitherto  not  been  success* 
ful.  Since  then,  the  people  have  b^gun  to  pay  some  attention  to 
the  bench,  but  it  is  not  yet  too  late  for  the  bar  to  take  a  hand  in 
necessary  judicial  reforms. 

Judicial  Reform 

This  reform  seems  to  me  to  demand  a  more  careful  selection 
of  candidates  for  the  judiciary  rather  than  the  popular  recall  of 
mistakes,  and  I  firmly  believe  that  the  same  reasons  which  led 
the  American  Bar  Association,  and  so  many  State  Bar  Associa- 
tions to  formulate  codes  of  ethics  for  lawyers,  apply  with  equal 
force  to  the  bench.  It  is  always  said  in  discouragement  of  such 
efforts  that  you  cannot  legislate  morals  into  people;  that  you  cannot 
make  people  good  by  enacting  that  they  shall  be  good ;  that  is  true, 
but  you  can  change  a  style  of  dress  in  a  single  season  and  for  prac* 
tically  a  whole  sex  in  a  civilized  land  by  letting  a  few  people  adopt 
it,  and  a  few  newspapers  talk  about  it;  so  you  can  set  the  reading 
public  all  to  reading  and  discussing  the  same  book  by  judicious 
advertising;  likewise  you  can  make  good  manners  and  better 
ethics  fashionable  with  the  bar  and  the  bench  by  advertising  them 
and  calling  public  attention  to  them;  and  one  way  to  do  this  is  for 
the  bar  to  call  attention  to  proper  standards,  and  to  take  thought 
for  increasing  efficiency  on  the  bench  by  directing  common  thought 
to  the  essentials  of  judicial  conduct  and  demeanor. 

Since  the  canons  of  ethics  for  the  bar  were  adopted  and  pro- 
mulgated by  the  American  Bar  Association,  there  has  been  a  wide 
awakening  to  what  is  demanded  of  the  lawyers;  in  New  York  City, 
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where  probably  the  worst  oflFenders  existed,  the  City  Bar  Associa- 
tion has  at  large  expense  increased  its  force  of  attorneys  for  investi- 
gating complaints  against  lawyers  to  three  men,  with  several  aids 
constantly  engaged  in  this  work,  and  bringing  offenders  to  book;  its 
grievance  committee  of  busy  lawyers  in  active  practice,  who  volun- 
teer their  services,  sit  more  than  an  average  of  once  a  week  through- 
out the  year  to  sift  complaints,  and  literally  scores  of  men  have 
been  prosecuted  for  offences  leading  to  disbarment,  suspension  or 
censure.  Those  whose  cases  never  reach  the  stage  of  prosecution  are 
chastened  and  warned  and  have  grown  more  wary  and  particular ;  the 
County  Lawyers'  Association,  through  its  Committee  on  Discipline, 
is  doing  a  similar  work,  though  not  so  thoroughly  equipped  as  the 
City  Association,  by  reason  of  more  limited  resources  for  the  work. 
Its  membership  committee  found  and  stopped  almost  six  hundred 
men  from  practicing  or  pretending  to  practice  law  in  New  York 
County  without  proper  authority;  and  men  have  been  censured  and 
have  mended  their  ways  without  severe  prosecution.  This  Associa- 
tion supplements  the  investigation  and  prosecution,  through  the 
efforts  of  a  Committee  on  Professional  Ethics,  that  meets  regularly 
once  a  month,  and  oftener,  if  occasion  demands  it,  to  discuss  prac- 
tical problems  of  ethics  submitted  to  it  by  inquirers  at  the  bar,  some 
of  whom  seek  light  on  their  own  problems;  others  of  whom  propound 
questions  relating  to  what  they  deem  the  unethical  practices  of 
others;  these  inquiries  and  discussions  are  all  impersonal,  and  do 
not  result  in  charges  or  the  condemnation  of  anything  but  unethical 
practices;  the  questions  and  answers  are  reported  to  the  Board  of 
Directors,  and  widely  published  in  the  Association's  Year  Book. 
Such  is  the  awakening  spirit  of  the  Bar  in  New  York. 

In  San  Francisco,  a  local  code  of  ethics,  peculiar  to  their 
problems,  has  been  adopted.  In  Connecticut,  Massachusetts, 
Pennsylvania  and  Illinois,  local  forms  of  Codes  of  Ethics  have  been 
discussed,  and  in  Connecticut,  adopted.  This  is  beside  the  per- 
haps perfunctory  adoption  by  many  State  Associations  of  the 
Canons  of  the  American  Bar  Association.  In  Chicago,  the  Board 
of  Managers  of  the  Chicago  Bar  Association  has  been  active  in  the 
investigation  of  cases.  These  are  examples  that  have  come  to 
my  notice  of  the  recent  professional  activity  in  promoting  a  greater 
respect  for  and  observance  of  Ethical  principles  at  the  Bar.    It 
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has  resulted  in  purging  the  bar  of  certain  unworthy  members,  and 
in  making  others  more  careful;  it  has  instructed  those  who  desired 
instruction,  and  dissuaded  some  who  would  have  erred.  The 
awakening  conscience  in  respect  to  the  abuse  of  the  office  of  at- 
tomey-at-law  has  shown  some  effects  in  the  greater  activity  of 
judiciary  committees,  and  there  is  an  awakening  conscience  at 
the  bar  to  prevent  the  subversion  of  the  Courts  in  the  systematic 
|»actice  of  injustice  under  judicial  auspices. 

The  New  York  State  Bar  Association  has  appointed  a  Com- 
mittee to  report  at  its  next  meeting  on  the  statistics  of  judicial 
activity  for  the  last  five  years,  including  the  percentage  of  reversals 
on  appeal.  This  will  form  a  tentative  basis  upon  which  the  prac- 
tical efficiency  of  the  Courts  can  be  considered,  from  the  stand- 
point of  actual  work  done,  and  the  permanency  of  its  results  in 
certain  cases.  The  same  Association  has  a  special  Committee, 
which  will  report  at  the  next  annual  meeting,  upon  the  manner 
in  which  the  Surrogates  in  the  State  exercise  the  public  trust  of 
designating  papers  in  which  advertisements  are  published  under 
their  auspices.  Too  often  these  notices,  in  the  past,  which  are 
given  at  the  expense  of  widows  and  orphans,  have  been  published 
in  papers  in  which  no  prudent  man,  wanting  an  equivalent  value  for 
his  money,  would  ever  think  of  advertising.  New  York  is  the  State 
in  which,  perhaps  above  all  others,  by  reason  of  peculiar  political 
conditions,  the  judiciary,  though  eminent  in  its  higher  reaches  for 
its  legal  ability,  has  fallen  short  in  its  nisi  prius  and  inferior  bench, 
in  the  fundamental  principles  of  judicial  ethics. 

I  should  consider  this  article  written  in  vain,  if  it  did  not 
point  to  the  advisability  of  informing  the  bench,  the  bar  and  the 
public,  of  what  ought  to  be  and  is  expected  from  the  bench,  as 
hitherto  the  most  trusted  guardians  of  the  public  interest.  Their 
position  is  one  which  above  all  others  demands  close  adherence  to 
fundamental  ethical  concepts  for  its  due  administration.  One 
may  look  almost  in  vain  for  any  simple,  concise  and  authoritative 
statement  of  what  a  judge  ought  to  be  and  do.  And  the  violation 
of  fundamental  principles  of  ethics  by  members  of  the  judiciary  is 
altogether  too  frequent  to  make  such  statement  unnecessary.  I 
have  already  referred  to  work  in  which  I  participated  in  ascertaining 
judicial  conditions  in  the  United  States.    The  authors  of  that 
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article  expressed  their  views  upon  canons  stating  the  ethical  duties 
of  the  judge,  as  follows: 

"They  should  clearly  and  concisely  make  it  known  that  the 
judge  should  so  administer  the  law  in  the  settlement  of  controver- 
sies as  to  show  that  he  appreciates  his  position  as  honorable  of 
itself  and  honorably  to  be  maintained;  that  his  conduct  should 
uniformly  be  that  of  a  gentleman  and  an  officer  and  for  the  good 
of  the  service;  that  he  should  be  ever  conscious  of  his  responsibili- 
ties, attentive  to  his  duties,  assiduous  in  their  performance,  and 
avoid  delay  as  far  as  possible;  that  he  should  be  scrupulous  to  free 
himself  from  all  improper  influences  and  from  all  appearances  of 
being  improperly  or  corruptly  influenced;  that  he  should  be  stu- 
diously regardful  of  the  rights  of  litigants;  that  he  should  be  an 
independent  and  representative  citizen,  rather  than  a  partisan; 
that  he  should  use  the  necessary  patronage  of  his  office  as  a  public 
trust,  and  that  in  the  selection  of  referees,  receivers,  or  other 
judicial  appointees  he  should  conscientiously  appoint  only  men 
known  to  him  to  be  of  integrity  and  fitness  for  the  duty  assigned; 
and  if  he  is  permitted  to  practice  at  the  bar,  or  to  prosecute  private 
business,  he  should  not  permit  such  matters  to  interfere  with  the 
prompt  and  proper  performances  of  his  judicial  duties." 

In  conclusion,  I  would  recapitulate  that  the  judiciary  is  not 
to  blame  for  any  widespread  abuse  of  the  power  of  injunction,  and 
that  this  power  should  not  be  taken  away  or  curtailed,  except,  per- 
haps, to  adopt  such  regulations  for  the  manner  of  its  use  as  to  pre- 
vent its  arbitrary  use  by  an  arbitrary  or  corrupt  man;  that  the 
chief  fault  of  the  Courts  as  instruments  of  efficiency,  lies  in  their 
procedure,  which  should  always  be  a  subordinate  factor  in  the  ad- 
ministration of  justice,  and  a  means,  not  an  end;  that  the  blame 
for  this  lies  with  the  legislature  and  not  with  the  judiciary;  that  the 
legislature  should  be  satisfied  not  to  try  to  regulate  the  details  of 
procedure;  that  the  ideal  procedure  is  a  simple  practice  act,  with 
all  rules  made  by  the  Courts  and  liberally  construed  so  as  to  decide 
all  cases  on  their  real  merits;  that  much  of  the  confusion  of  the 
substantive  law  is  also  the  fault  of  the  legislature,  to  be  corrected 
by  less  legislation,  better  formulated,  through  the  aid  of  legislative 
drafting  bureaus;  that  appeals  are  too  frequent;  that  such  faults  as 
are  manifested  within  the  judiciary  are  faults  of  our  political 
system  and  the  carelessness  with  which  judges  are  selected  by  the 
nominating  authorities;  that  the  judiciary  as  a  whole  is  surprisingly 
trustworthy  considering  the  source  of  nomination  and  the  character 
of  the  nominating  authorities,  and  that  judges  are  occasionally 
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made  the  pawns  in  political  manoeuvres;  that  no  fault  character- 
izes the  entire  body;  that  the  faults  of  individuals  are  many;  that 
absolute  incompetence  is  rare;  that  the  judicial  shortcomings 
which  justify  lack  of  confidence  in  those  who  are  guilty  of  them, 
come  almost  entirely  from  a  failure  to  appreciate  and  observe 
fundamental  principles  of  ethics;  and  that  the  most  widespread  of 
these  is  the  disregard  of  ordinary  principles  of  honesty  and  re- 
sponsibility in  the  distribution  of  patronage. 

The  remedies  which  I  would  suggest  are:  an  early  oppor- 
tunity to  be  heard  upon  all  ex  parte  injunctions  and  receiver- 
ships and  that  preliminary  injunctions  and  receiverships  should 
be  only  temporary  until  such  hearing;  a  complete  reform  of  all 
procedure  in  the  interest  of  simplicity,  and  its  subordination  as  a 
means  and  not  an  end;  the  establishment  of  permanent  legislative 
drafting  bureaus,  and  less  legislation;  the  abolition  of  the  jury  in 
civil  cases;  no  appeal  in  any  interlocutory  matter,  except  injunc- 
tions, attachments,  arrests,  and  receiverships  and  similar  cases 
where  the  results  of  preliminary  steps  are  to  deprive  perhaps 
innocent  parties  of  valuable  rights  pendente  lite;  more  care  in  the 
selection  of  judicial  candidates  for  fitness;  the  education  of  bench, 
bar  and  people  in  the  standards  of  judicial  propriety,  by  the  formu- 
lation by  Bar  Associations  of  concise  statements  of  such  standards; 
strict  accountability  of  judges  for  their  observance  of  such  stand- 
ards to  tribunals  for  the  review  of  their  judicial  conduct,  prefer- 
ably Courts  of  impeachment,  not  constituted  upon  partisan  lines, 
and  therefore  not  of  legislative  complexion;  greater  ease  of  com- 
plaint and  speedy  procedure  before  such  tribunals;  and  the  appli- 
cation of  severe  penalties  for  the  abuse  of  judicial  patronage  by 
which  litigants  now  suffer. 

When  we  have  observed  these  suggestions,  we  will  have  Courts 
to  be  proud  of  as  instruments  of  efficiency  and  justice,  and  our 
judges  will  enjoy  our  confidence. 

The  Judicial  Recall  by  Popular  Vote  Condemned 
The  degradation  of  our  judiciary,  such  as  it  is,  is  due 
to  partisan  politics;  and  the  judicial  recall  is  a  device  which 
will  increase  the  vice.  Others  more  able  than  I  have  written 
on  the  menace  of  this  proposition  and  its  logical  deficiencies; 
with  their  conclusions  I  am  in  hearty  accord.    That  device  will 
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either  be  practically  a  dead  letter,  or  it  will  be  used  for  i>arti8an 
purposes;  it  is  just  as  likely  to  result  in  removing  competent  judges 
and  retaining  incompetent  ones,  as  the  present  system  of  election 
and  renomination.  It  will,  to  the  extent  that  it  is  used,  abolish 
our  Courts  as  administrators  of  law,  and  establish  them  as  adminis- 
trators of  popular  fancy.  The  worst  failures  of  Courts  as  instru- 
ments  of  fair  justice  in  the  history  of  the  world  have  been  of  this 
order.  There  is  no  reason  why  democracy  should  be  synonymous 
with  anarchy,  nor  why  every  whim  of  a  temporary  majority  should 
characterize  our  institutions;  if  it  did  our  institutions  would  be- 
come as  various  as  temporary  fancies  are  numerous.  It  has  been 
one  of  the  good  fortunes  of  our  history  that  though  partisan  ma- 
jorities changed,  our  institutions  have  rarely  changed,  and  except 
for  certain  fundamental  differences  of  policy,  citizens  could  in  the 
main  enjoy  life,  liberty  and  property  under  the  protection  of  es- 
tablished law,  whatever  party  chanced  to  be  in  power;  but  if  judges 
are  subject  to  be  put  out  of  office  by  popular  vote,  after  a  decision, 
we  will  have  applied  to  judges  what  political  wisdom  has  declared 
is  inapplicable  to  any  one  else,  an  ex  post  facto  law;  for  punishment 
of  a  judge  on  account  of  a  just  and  lawful  decision,  unpopular  with 
the  more  numerous  party,  would  be  an  «x  post  facto  law,  in  its  in- 
justice to  the  judge.  Sworn  to  obey  the  law  and  enforce  it,  he  would 
be  subject  to  removal  by  popular  frenzy  for  obedience  to  an  oath . 
The  judicial  recall  is  impossible  within  an  established  system  of 
law,  for  it  substitutes  a  vote  of  the  people,  ex  post  facto,  for  a  pre- 
determined law;  if  the  vote  of  the  people  is  to  punish  the  judge  for 
his  acts  in  accordance  with  law,  as  it  may,  then  the  judge  should,  in 
order  to  avoid  the  law,  guess  at  unexpressed  popular  opinion,  to 
escape  the  penalty,  rather  than  consider  the  law  in  order  to  render 
a  just  judgment  in  accordance  with  it. 

Unlike  administrative  and  legislative  officers,  a  judge  cannot 
have  an  individual  or  partisan  policy,  except  in  the  administrative 
part  of  his  functions;  if  he  attempts  to  declare  either  his  own  will 
or  that  of  his  constituency,  not  previously  a  part  of  the  existing 
law,  he  will  be  guessing  in  respect  to  the  future  in  applying  to  past 
conduct  present  remedies.  Such  a  system  would  most  certainly 
disappoint  the  hopes  of  its  advocates.  I  cannot  believe  that  any 
great  number  of  judges  would  act  diflFerently  from  the  present, 
nor  that  the  recall  would  ever  be  used  in  practice  except  occasionally 
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by  a  firmly  entrenched  party  for  strictly  partisan  purposes,  or 
against  a  notorious  offender,  who,  under  a  proper  non-partisan 
impeachment  system,  could  be  more  justly  treated.  It  might  be 
that  a  people  having  so  little  respect  for  a  system  of  law,  as  to 
reserve  the  right  to  punish  judges  at  will  and  without  predeter- 
mined cause,  would  have  so  little  respect  for  the  office  or  its  func- 
tions as  to  elect  more  incompetent  men  to  the  office  in  the  first  place 
and  thus  impair  the  system,  but  I  cannot  conceive  that  in  a  system 
in  which  justice  continued  to  play  a  part  the  recall  would  be  a 
weapon  of  use.  It  seems  obvious  that  to  the  extent  that  judicial 
tenure  should  be  subject  to  popular  whim,  law  would  be  subordi- 
nated to  the  cultivation  of  popularity.  If  the  popular  judgment 
were  always  just  or  always  fully  informed  as  to  the  facts,  we  might 
rely  on  it.  A  demagogue  is  a  creature  who  has  been  known  and 
despised  of  political  philosophers  since  political  philosophy  began; 
his  arts,  his  baseness,  his  material  and  his  enmity  to  the  true  in- 
terests of  the  people  have  been  recognized  for  ages;  by  flattery  and 
deceit  of  the  people  he  accomplishes  unjust  results,  through  the 
aid  of  the  people.  If  it  is  to  become  an  established  principle  of 
law  that  a  judge  is  to  fear  popular  vengeance,  for  his  judgments  in 
accordance  with  law,  he  will  be  tempted  certainly  to  disregard  the 
law  in  order  to  merit  praise;  to  subvert  his  office  for  his  personal 
advant^;e;  if  the  system  were  in  full  vogue  an  unpopular  or  un- 
known suitor  could  not  hope  to  weigh  before  the  court  against  one 
popular  and  well-known;  the  judge  would  require  extra  courage  to 
do  justice  in  such  case,  and  the  weak  could  never  hope  to  secure 
justice  against  the  man  who  could  command  the  electorate. 

If  the  judges  were  so  debauched  as  to  court  popularity  by 
their  decisions,  the  political  boss  would  own  the  Courts  to  do  his 
will,  if  he  could  only  deliver  an  unquestioned  majority,  and  his 
unquestioned  majority  could  be  relied  on  to  make  a  judge  do  his 
will,  for  judges  could  be  removed  until  one  could  be  found  to  do  his 
will.  The  boss  who  has  refused  a  renomination  to  a  judge  who 
declines  to  do  his  will,  could  have  a  judge  removed  for  declining 
to  do  his  will.  Pushed  to  its  logical  conclusion  such  a  system  if 
inaugurated  and  in  such  successful  operation  as  to  be  available  for 
the  purposes  of  its  advocates  would  mean  the  disappearance  of 
equality  before  the  law,  and  the  complete  subservience  of  judges  to 
the  will  of  the  popular  leader.    Justice  would  be  then  in  all  of  the 
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Courts,  as  it  has  too  often  been  in  some  of  them,  within  the  gift 
of  the  man  who  could  deliver  the  votes. 

A  judge  should  certainly  be  removable  for  gross  misconduct  in 
office,  but  the  voters  at  large  and  without  a  trial  attended  by  all 
of  them,  have  no  means  of  ascertaining  the  facts;  they  would  be 
carried  hither  and  thither  by  partisan  misrepresentations;  they 
would  hear  no  testimony;  they  would  be  governed  by  their  imagi- 
nation and  worked  on  by  demagogues.  A  political  oiiganization 
which  casts  a  solid  vote  and  exists  for  the  profit  of  its  members  at 
the  expense  of  the  State,  could  perpetuate  its  hold  and  strangle  the 
minority  in  the  community.  Such  organizations  have  already 
cfebauched  the  administrative  and  legislative  branches  of  the 
government;  occasionally  they  have  debauched  individual  judges; 
this  is  a  device  to  debauch  not  only  the  whole  judiciary  but  the 
system  of  law.  Philosophically,  it  is  unthinkable  that  civiliza- 
tion which  has  developed  the  juridical  idea  should  now  subordinate 
it  to  the  will  of  the  unscrupulous  and  brutal  boss,  so  that  whatever 
he  and  his  followers  demanded  should  be  theirs  at  the  hand  of  the 
judge  under  penalty  of  removal  from  office  and  substitution  of  one 
who  would  work  their  will. 

What  the  people  need  is  an  efficient  judicial  branch.  Effi- 
ciency is  not  to  be  accomplished  through  the  occasional  recall  of 
individual  judges  by  popular  vote,  but,  by  the  establishment  and 
observance  of  universal  principles,  which  are  of  the  essence  of 
justice  and  can  be  applied  to  all  judges  alike  and  at  all  times. 

Give  the  judges  an  intelligent  and  fair  law,  a  simple  and  flexible 
procedure,  an  opportunity  to  administer  actual  justice  upon  the 
facts  and  merits  of  a  controversy,  relieve  them  from  the  necessity 
of  observing  unconscionable  technicalities  which  are  not  of  their 
making;  and  then  hold  them  to  strict  responsibility  for  high  charac- 
ter, good  manners,  integrity,  dignity,  diligence  and  conscientious 
administration  of  their  trusts;  make  their  removal  easy,  but  by  a 
non-partisan  tribunal,  which  can  judge  of  the  case  upon  evidence; 
and  let  that  removal  be  predicated  only  upon  findings  of  fact  and 
for  a  violation  of  duty,  and  our  judiciary  will  be  restored  as  an 
institution  worthy  of  an  intelligent  and  advancing  civilization,  an 
efficient  branch  of  the  government,  justif3dng  its  existence  and 
its  cost. 
New  York,  Naoember  iqj2  Charles  A.  Boston. 
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"Messieurs,  k  la  fin  de  la  demi^  le^on  je  vous  exposals  les 
principes  de  la  responsibility  de  Tarmateus  des  fautes  du  capi- 
taine"  ♦  ♦  ♦ 

Professor  Lyon-Caen  has  not  waited  for  the  applause  at  his 
entrance  to  subside.  The  vermillion  and  gold  braided  toque  is 
laid  on  the  desk  to  one  side,  the  glass  of  water  is  moved  a  mite 
closer.  The  apparatteur  slams  the  windows  to  the  murmured 
protests  of  the  students:  **  De  I'air,  de  I'air ! "  His  evening  clothes 
are  immaculately  neat  but  do  not  add  to  his  dignity  at  half  past 
eight  in  the  morning.  This  particular  apparatteur^  the  patriarch 
of  the  Law  School,  has  a  bald,  shiny  head,  a  halo  of  white  curly 
hair  and  a  most  formidable  white  moustache.  He  raises  his  hand 
in  protest  and  closes  the  last  window  with  somewhat  more  force 
than  usual  in  order  to  punctuate  the  fact  that  in  such  matters 
he  is  acting  with  authority. 

Several  hundred  of  us  are  hermetically  sealed  for  an  hour. 
The  effect  of  this  close  atmosphere  is  immediate  on  the  apparatteur 
who»  seated  to  the  left  of  the  professor,  folds  his  arms  and  proceeds 
to  take  up  his  interrupted  slumbers  of  the  morning.  I  have  even 
thought  that  this  ruthless  exclusion  of  fresh  air  was  due  to  a  selfish 
desire  to  promote  his  slumbers!  What  would  I  not  give  to  hear 
the  dreams  that  these  attendants  must  enjoy  during  the  numberless 
weary  hours  they  pass  on  the  fringe  of  sleep;  dreams  of  shipwrecked 
sailors  holding  solemn  stockholders'  meetings  in  the  Roman  Forum, 
presided  over  by  a  fetntne  comfnergafUel  If  any  manage  to  keep 
awake  during  lectures,  how  well-versed  in  law  they  must  be! 

I  remember  occasions  when  the  apparatteur  was  of  real  use,  or 
tried  to  be.  One  morning  during  a  lecture,  a  small  dog  wakened  him 
by  his  constant  barking  in  the  court  upon  which  our  class  room 
faced.  The  students  were  becoming  restful  thinking  that  the 
mystery  of  the  court  might  prove  more  interesting  than  the  theory 
of  accessoire  in  commercial  jurisdiction.  By  a  gesture,  the  appa-- 
ratteur  imposed  silence  and  made  a  hurried  exit.  He  succeeded  in 
imposing  the  same  golden  quality  on  the  dog;  perhaps  by  the  same 

imperious  manner.    I  do  not  know. 

(33) 
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A  second  occasion  was  when  his  slumbers  were  again  disturbed, 
this  time  by  a  student  who,  just  outside  the  class  room  door  was 
pouring  forth  his  whole  soul  fortissimo  through  pursed  lips — "  Marl- 
brough,  s'en-va-ten  guerre!"  The  tune  is  about  as  sentimental 
as  a  French  student  would  attempt.  I  thought,  "I'll  wager,  my 
friend,  like  myself,  you  crossed  the  deserted  Luxembourg  Gardens 
early  this  morning  and  sat  down  on  a  bench  strewn  with  the  pink 
and  white  bloom  of  the  horse-chestnuts  to  read  your  newspaper  or 
to  listen  to  a  bird  returned  from  the  midi  trilling  his  joy  at  spring. " 

Yet  another  time  was  when  free  tickets  to  the  Op£ra  Comique 
were  being  distributed  to  the  students  in  the  Secretary's  office 
almost  across  the  hall.  The  arrival  of  the  apparaUeur  in  their 
midst,  imploring  respect  for  the  majesty  of  the  law,  was  greeted 
with  redoubled  cheers.  Presently  he  returned,  shaking  his  head, 
but  with  the  same  amused  smile.  As  he  mounted  the  rostrum,  the 
professor  turned  to  him:  ''Alors,  vous  ne  pouvez  rien  faire?"  For 
answer,  the  apparaUeur  tipped  his  head  to  one  side,  seemed  about 
to  speak,  even  opened  his  mouth,  shrugged  his  shoulders  and  dis- 
played the  palms  of  his  hands.  The  lecture  recommenced  under 
difficulties. 

The  several  hundred  students  who  sit  on  the  rising  tiers  of 
benches  of  the  amphitheatre  come  from  every  nation  and  people 
except  the  United  States,  England,  and  Germany.  There  are 
Japs,  Russians,  Italians,  Spaniards,  Slavs,  Turks,  Arabs  and  negroes. 
Of  course  the  largest  proportion  are  French.  There  is  a  large  pro- 
portion of  Jews. 

A  few  co-eds  attend  the  classes.  One  of  them  I  have  fre- 
quently remarked.  A  plain,  solid  Frenchwoman,  nearer  forty 
than  thirty — she  holds  a  little  salon  about  her  during  the  quarter 
hour  recess  between  classes.  She  is  evidently  a  serious  student. 
I  often  overhear  her  discussing  with  her  neighbors  some  point 
of  law  raised  during  the  preceding  lecture.  She  is  bonne  camarade. 
I  have  seen  her  roughly  handled  in  a  mUie  of  students,  always  good- 
humored  and  self-possessed.  As  the  students  fill  in  the  seats  about 
her  before  the  first  lecture,  she  shakes  hands  with  each  one: 

"Bonjour,  mon  ami  .     .  oui,  merci,  5a  va  bien.    Et  toi?" 

There  is  a  large  middle-aged  man  with  a  black  beard,  small 
blue  eyes  and  a  seamed  face.     His  poverty  is  extreme.     He  cuts  a 
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drab  and  pathetic  figure  as  he  walks  up  and  down  between  lectures, 
his  blue  creased  coat  as  much  too  short  for  him  as  his  shapeless, 
shiny  black  trousers  are  too  long  for  him.     I  took  him  for  a  Russian. 

A  few  seats  to  my  right  sits  a  Turk  with  a  mild  expression  and 
soft,  brown  eyes.  Just  in  front  of  me  a  finely  built  French  student, 
dressed  in  morning  coat,  gravely  unfolds  from  his  lawyer's  bag  a 
small  square  of  green  carpet  which  he  places  on  the  bench  before 
sitting  down. 

Here  one  sees  beards  in  every  period  of  growth.  I  am  now 
accustomed  to  what  at  first  struck  me  as  ridiculous.  I  have  even 
become  an  interested  daily  observer  of  a  youth  across  the  room, 
whose  blond  appendage  seems  to  lack  courage  to  emerge  from  under 
his  chin,  and  of  that  stout  lad  whose  enormous  soft,  black  beard 
and  laughing  eyes  give  a  serio-comic  expression  to  his  twenty  years. 

Then  there  is  the  "dandy."  Every  morning  he  arrives  in 
neat  black  morning  coat,  brown  waist-coat  and  white  spats.  A 
light  bamboo  cane  hangs  over  his  left  arm.  Standing  with  one 
foot  on  a  long  bench  that  faces  the  amphitheatre,  he  fits  to  his  eye  a 
monocle  attached  by  a  black  ribbon.  He  soberly  draws  a  cigarette 
from  a  silver  case  and  lights  it,  answering  the  sallies  of  the  students 
with  the  utmost  composure  and  with  many  a  witty  thrust.  When 
the  professor  enters,  he  takes  his  seat  facing  the  class  and  after 
ten  minutes  spent  in  polishing  and  refitting  his  monocle,  he  departs. 

Taken  as  a  whole,  a  class  of  students  in  the  Law  School  of 
Paris  lacks  distinction.  Certainly  there  is  no  composite  type  which 
I  could  describe.  They  are  poorer,  less  neat  about  their  person, 
smaller,  paler,  more  round-shouldered  and  noisier  than  American 
students.  There  is  scarcely  a  thought  of  class  or  university  homo- 
geniety  or  loyalty.  They  have  no  serious  life  or  social  interests  in 
common,  but  work  alone  in  their  meagre  quarters  in  the  hundreds 
of  hotels  and  boarding  houses  of  the  Latin  Quarter.  In  the  even- 
ing, they  stick  to  their  work  or  are  seen  strolling  in  noisy  groups 
along  the  Boul.  Mich. 

The  Paris  student  insists  upon  his  complete  independence  and 
I  believe  it  is  to  preserve  this  so  precious  a  thing,  that  he  shuns  all 
serious  alliances  and  lives  a  solitary  life  that  breeds  often  an  offen- 
sive ^oism. 
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They  talk  with  the  fluent  ease  so  characteristic  of  the  French' 
as  a  nation.  No  person  or  institution  escapes  the  rapid-fire  of 
their  ridicule.  Their  humor  is  more  facetious  than  real.  While 
they  are  amiable  and  polite  to  a  stranger,  I  have  seldom  succeeded 
in  penetrating  beyond  their  visible  life  in  the  class  room  and  on 
the  Boulevard.  There  is  an  enigma  about  them.  One  feels  that 
they  are  all  brain  without  being  profound  or  even  serious.  Cer- 
tainly they  are  enormously  clever.  The  time  to  really  love  them 
is  a  fdte  night  such  as  mi-car6me.  In  their  black  velvet  berets, 
they  dance  in  great  circles  on  the  Boulevard.  The  confetti  is 
inches  deep.  Clasping  tight  their  petUes  amieSy  round  and  round 
they  dance  like  so  many  children,  to  the  uncertain  harmonies  of  a 
student  fanfare  blowing  themselves  dizzy  through  papier-mach6 
horns. 

But  a  small  proportion  of  those  matriculated  attend  the  lec- 
tures. Many  hundred,  and  they  are  the  well-to-do  classes,  study 
in  their  homes  and  read  in  the  library.  Matriculation  permits  the 
student  to  present  himself  for  examination  at  the  end  of  the  year, 
but  attendance  at  lectures  is  never  required. 

It  is  strange  how  little  modernism  has  entered  into  the  life  and 
manners  of  the  University.  To  take  but  a  trifling  instance,  one 
may  truthfully  say  that  the  fountain  pen  has  only  just  made  its 
appearance  among  the  students.  I  used  to  class  inkwells  along 
with  oil  lamps  and  loaded  pistols  as  dangerous  things  to  carry.  I 
know  now  that  inkwells  are  innocuous  and  that  they  may  be  carried 
familiarly  in  pockets.  Such  an  array  of  them  I  have  never  seen 
before.  They  are  of  all  shapes,  sizes  and  colors;  they  have  single, 
double  and  treble  stoppers  that  clasp,  push  and  screw.  But 
miracle  of  miracles,  they  never  spill.  These  pesky  little  things, 
which  all  my  life  I  had  despised  and  feared  as  impractical  and  de- 
structive, are  the  everyday  companion  of  the  Paris  student,  who, 
at  the  end  of  the  lecture,  clasps  them  to  with  a  snap  and  non- 
chalently  puts  them  away  in  a  vest  pocket  or  a  servieUe. 

The  hour  is  up  and  I  have  covered  several  pages  of  foolscap 
with  notes  taken  in  a  French  which  is  far  from  being  a  model  of 
concordance  of  genders  and  tenses.  As  he  announces  the  subject 
of  his  next  lecture,  Professor  Lyon-Caen's  voice  is  drowned  in  the 
din  of  slamming  note-books  and  shufiling  feet.    There  is  a  sally  of 
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applause  as  he  retires,  picking  up  the  skirts  of  his  professional  robe 
of  black,  Vermillion  and  ermine  and  preceded  by  the  apparaUeur 
bearing  the  untouched  glass  of  water. 

There  now  intervenes  a  fifteen-minute  recess  before  the  next 
lecture.  The  incoming  and  outgoing  classes  swarm  through  the 
same  narrow  door,  upsetting  the  old  law  of  physics  that  two  bodies 
cannot  occupy  the  same  space  at  the  same  time,  not  however 
without  a  wrench  to  one's  equanimity.  Newspapers  are  brought 
out  and  one  discusses  with  one's  neighbor  the  latest  exploits  of  the 
bandits  Bonnot  Garnier  and  Valet,  or  of  the  popular  subscription 
that  is  to  make  France  mistress  of  the  air.  Now  and  then  a  voice 
rises  above  the  hubbub  in  some  gross,  facetious  remark  thrown  out 
with  a  self-conscious  air  of  smartness.  Some  one  breaks  into  one 
of  those  irresistible  French  popular  songs,  "La  Petite  Dame  du 
Metro,"  perhaps.  It  sweeps  over  the  room  daring,  humorous*, 
swift,  without  a  spark  of  sentimentality.  American  College  ''close 
harmony"  is  impossible  in  the  torrent  of  words  and  notes.  The 
song  goes  to  pieces  in  a  shout  as  the  interest  shifts  to  some  new  ob- 
ject. 

At  last  Professor  Thaller  enters  leaning  heavily  on  his  cane. 
He  is  greeted  with  a  frenzy  of  applause  for  his  dry  humor  is  dear  to 
the  French  student.  He  draws  towards  him  an  immense  volume 
containing  the  text  of  all  the  French  Codes,  smooths  out  a  wrinkled 
brow,  pulls  at  a  gray  goatee,  adjusts  a  pair  of  very  old-fashioned 
eye-glasses  and  conmiences  in  a  voice  that  hardly  rises  above  an 
undertone. 

The  most  perfect  silence  is  necessary  in  order  to  hear  him  and 
the  students  accord  it  to  him.  He  has  the  gift  of  picturesque 
speech.  His  sarcasm  attacks  at  random  subjects  far  removed 
from  his  lecture,  but  which  suggest  themselves  to  his  ruminating 
mind.  He  is  never  weary  of  praising  the  serious  scholarship  of 
the  Germans  and  of  expressing  his  contempt  for  the  frivolities  of 
the  French  student.  At  every  mention  of  Germany  an  ominous 
swelling  and  dying  sound  of  a  mob  expresses  the  ineradicable  enmity 
of  France  for  her  neighbor.  This  is  just  the  opening  Professor 
Thaller  enjoys: 

"Ah,  vous  n'avez  pas  d'esprit,  vous  Frangais!" 

"Mais  si,  si!" 
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''Non,  non,  je  dis  d^cid^ment  que  non!  C'est  enfantin,  ce 
que  vous  faites  14!'* 

"Ah,  non,  non,  non!" 

''Si,  si.  Mais cela secomprend.  Voyons,  vous dtes des  Strangers. 
Vous  n'fites  pas  fran^is.  Les  Frangais  ne  se  d^rangent  jamais 
pour  venir  au  cours." 

Rather  a  good  thing  it  is  for  the  909  foreigners  that  the  6,59s 
French  law  students  do  not  all  attend,  for  the  capacity  of  the  class 
rooms  is  already  over-taxed. 

When  Professor  Thaller  has  a>ncluded,  I  go  to  the  library  to 
read  till  noon.  A  library  card  admits  me,  and  I  find  myself  in  a 
great  square  room  three  stories  high  and  lighted  by  a  sky-light. 
Crossing  this  main  room,  I  reach  two  secondary  communicating 
reading  rooms  and  through  them  may  circulate  by  the  catalogue 
and  distributing  rooms  back  to  the  main  reading  room.  Around 
the  walls  of  the  three  reading  rooms,  the  books  are  stacked  three 
stories  high.  Those  on  the  ground-floor  are  alone  freely  accessible 
to  the  students.  Here  are  found  the  codes,  the  reports,  the  digests^ 
the  most  used  text  books,  current  French  and  foreign  legal,  his- 
torical and  economic  periodicals,  bound  files  of  the  most  important 
among  them,  and  the  hundreds  of  theses  submitted  by  those  who 
have  received  the  degree  of  Docteur  en  Droit.  The  stacks  on  the 
upper  floors  can  only  be  reached  by  the  attendants  by  means  of 
narrow  iron  balconies. 

The  books  are  arranged  in  neither  alphabetical  order  of  title 
nor  of  author,  but  in  the  order  of  their  catalogue  number,  which 
seems  to  depend  upon  the  order  of  the  book's  reception  in  the  Ii» 
brary.  The  card  catalogue  is  not  modern.  It  lies  open  in  a  small 
ante-room,  formidable  indeed  in  size,  but  written  in  an  almost  il- 
legible longhand  for  the  most  part,  and  deficient  in  scientific  ar- 
rangement. 

Having  found  the  catalogue  number  of  the  book  I  desire  I  fill 
out  a  slip  which  I  send  up  in  a  dumb-waiter  to  the  attendant  who. 
stands  waiting  to  receive  it  just  over  my  head  on  an  iron  grill 
balcony.  I  may  in  this  way  procure  as  many  as  ten  books  at  a. 
time. 

Tli^e  library,  which  opens  at  half-past  nine  to  close  again  for 
an  hour  at  lunch  time,  is  well  attended  and  in  the  mornings  it  is. 
often  difficult  to  find  a  seat  at  the  long  reading  tables. 
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As  each  student  leaves  the  precincts  of  the  library,  he  opens  his 
servieUe  and  an  attendant  gives  a  perfunctory  glance  into  it  to 
see  that  he  is  not  canying  away  a  library  book. 

It  will  not  be  out  of  place  to  conclude  this  sketch  of  a  morning's 
work  at  the  Paris  Law  School  by  a  glance  at  the  position  which  the 
School  holds  in  the  hierarchy  of  French  public  education. 

The  highly  centralized  and  bureaucratic  government  of  France 
has  provided  a  complete  system  of  education  for  her  citizens. 
The  laws  pertaining  to  education  are  applicable  over  the  whole 
of  France  and  they  are  executed  by  the  Minister  of  Public  Instruc- 
tion. 

Education  in  France  is  divided  into  primary,  secondary  and 
higher.  The  primary  schools  are  free  and  attendance  is  compul- 
sory. The  period  of  study  is  completed  at  twelve  or  thirteen  years 
of  age. 

The  secondary  schools  are  called  lycies  and  coUiges.  Upon 
graduating  from  the  lycie  at  about  the  age  of  eighteen,  the  student 
receives  the  degree  of  bachelor  and  is  prepared  to  enter  the  uni- 
versities which  are  the  seats  of  the  higher  education.  In  the  lyc6e^ 
education  is  neither  gratuitous  nor  compulsory.  It  is  both  co- 
extensive with  and  superior  to  the  primary  schools  in  that  the 
child  may  commence  his  education  in  the  lycie  without  first  at- 
tending the  primary  school  and  in  that  the  primary  school  does  not 
prepare  for  the  university. 

The  examination  for  the  degree  of  bachelor  is  held  in  the  uni- 
versities and  so  serves  as  both  a  graduating  examination  from  the 
preparatory  school  and  the  entrance  examination  of  the  university. 

Regionally,  France  is  divided  into  sixteen  academies  of  higher 
education,  independent  of  each  other,  depending  directly  from  the 
Ministry  at  Paris  and  constituting,  each  one,  a  university.  Each 
university  is  divided  into  several  faculties  according  to  the  needs 
of  the  region,  those  of  letters,  science,  medicine  and  law. 

While  the  unique  history  of  the  University  of  Paris  sets  it 
apart  in  many  respects  and  chiefly  in  that  of  importance  from  the 
other  fifteen  universities  created  or  brought  under  control  of  the 
State  by  Napoleon  in  1808,  theoretically  it  may  be  looked  upon 
as  simply  one  unit  of  a  perfectly  symmetrical  system  and  the  Law 
School  or  FaculU  de  Droit  as  one  division  of  the  University  of  Paris 
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in  exactly  the  same  sense  that  a  law  school  may  be  a  department 
of  an  American  university. 

We  have  already  seen  how  the  degree  of  bachelor  obtained 
on  leaving  the  lycie  admits,  also,  to  the  university  and  that  of 
course  means  to  any  one  of  the  four  faculties  of  letters,  science, 
medicine  and  law. 

In  the  Law  School  there  are  three  classes  of  students:  first, 
those  regularly  matriculated  with  a  view  to  passing  the  examina- 
tions leading  to  a  degree;  second,  those  matriculated  as  audUeurs 
binivoles  or  listeners  who  may  not  present  themselves  for  a  degree; 
and  third,  the  public  which  is  admitted  to  most  of  the  courses 
freely,  but  who  have  no  rights  of  any  kind  and  may  be  excluded 
in  the  interests  of  good  order. 

The  course  leading  to  the  most  usual  degree,  known  as  the 
licence,  which  admits  to  legal  practice  and  many  official  careers, 
requires  three  years.  The  fees  amount  in  all  to  750  francs  or  $150. 
Each  year's  roster  includes  six  main  courses  and  each  course  offers 
three  lectures  a  week. 

It  is  not  surprising  to  see  Roman  law  figure  at  the  head  of 
the  curriculum  in  the  first  year,  forming  as  it  does  not  only  the  sub- 
stratum of  much  of  the  French  Civil  Law,  but  also  of  a  large  part 
of  the  law  of  the  world. 

The  first  year  includes  also  the  history  of  law  and  constitu- 
tional law.  The  study  of  the  Civil  Code  runs  through  all  three 
years  while  political  economy  fills  an  important  role  during  the 
first  two  years.  Criminal  and  administrative  law  are  taught 
during  the  second  year  and  a  choice  may  then  be  made  between 
public  international  law  and  the  Roman  law  of  contracts.  In  the 
third  year,  commercial  law  is  covered  in  two  courses.  This  in- 
cludes such  important  subjects  as  the  jurisdiction  of  the  commer- 
cial Courts,  partnerships  and  corporations,  carriers,  sales,  negoti- 
able instruments,  insurance,  brokerage,  admiralty,  patents,  trade- 
marks, etc.  Practice,  private  international  law  and  a  choice  be- 
tween industrial  law  and  colonial  legislation  are  offered  during  the 
third  year. 

The  program  is  practically  the  same  in  all  the  Law  Schools  of 
France,  since  the  degrees  of  each  are  equivalent,  theoretically  at 
least.    Of  course,  as  the  Paris  faculty  is  regarded  as  superior  to 
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those  of  the  provincial  universities,  a  degree  from  Paris  carries 
more  weight. 

The  French  curriculum  is  seen  to  be  considerably  more  in- 
clusive than  that  of  an  American  Law  School.  In  America,  a 
student  may  graduate  from  a  law  school  without  having  read  a 
page  of  economics  or  having  acquired  a  large  view  over  the  his- 
torical development  of  law  either  in  the  United  States,  England 
or  Continental  Europe.  The  structure  of  our  Federal,  State  and 
Municipal  governments  is  left  to  the  individual  researches  of  such 
students  as  are  interested  and  have  the  time  to  apply  to  it. 

On  the  other  hand,  American  law  schools  devote  a  far  greater 
time  to  the  teaching  of  those  departments  of  law  which  are  of 
use  in  daily  office  practice.  Such  subjects  in  the  French  curricu- 
la would  be  found  in  the  courses  on  the  Civil,  Criminal  and 
Commercial  Codes,  which  combined  constitute  only  one-third  of 
the  whole  program  of  work. 

Sharp  at  the  hour  of  noon,  the  library  attendant  raps  on  his 
desk  with  a  ruler — ^the  lunch  signal.  I  join  the  throng  that  pours 
out  onto  the  Rue  St.  Jacques,  where  seedy-looking  individuals  are 
distributing  advertisements  of  quiz  masters.  Down  the  Rue 
Soufflot,  we  go  to  the  Boul.  Mich,  where  we  scatter  and  sift  into 
our  favorite  restaurants.  I  continue  my  way  down  the  Rue  de 
Monsieur  le  Prince,  that  marks  the  old  line  of  the  walls  of  Paris 
in  the  time  of  Philip  Augustus.  Across  the  Boulevard  St.  Ger- 
main is  ThMon's.  I  recommend  to  you  its  saupe  It  Voignon  and 
its  chdteaubrian  pommes  pailles. 

Layton  B,  Register. 
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NOTES 

Conflict  of  Laws — Liability  of  a  Telegraph  Company 
FOR  Negligent  Transmission  of  a  Telegram — Mental  Suffer- 
ing.— From  a  recent  decision  in  the  Supreme  Court  of  North  Caro- 
lina^ it  would  appear  that  a  telegraph  company  having  offices  in 
the  State  must  be  especially  watchful  of  the  degree  of  care  exer- 
cised in  delivering  its  messages,  or  subject  itself  to  substantial 
damages  for  mental  anguish  and  suffering  undergone  by  the 
addressee.  A  message  delivered  to  the  defendant  company  in 
Roanoke,  Va.,  addressed  to  the  plaintiff  at  Winston-Salem,  N.  C.,. 
announcing  the  death  of  a  grandchild  of  the  plaintiff,  was  duly  trans- 
mitted by  the  defendant  to  its  offices  at  Winston-Salem,  but 
through  the  negligence  of  the  defendant's  agent  at  this  latter  place 
was  not  delivered  to  the  plaintiff  until  two  days  after  its  receipt. 
As  a  result  of  this  negligence,  the  plaintiff  was  prevented  from  at- 
tending the  funeral  of  the  deceased  grandchild.  Substantial 
damages  were  awarded  the  plaintiff  despite  the  fact  that  the  laws 
of  Virginia  do  not  permit  recovery  for  mental  suffering. 

The  right  of  the  addressee  to  recover  for  the  negligent  trans- 

» Penn.  v.  Western  Union  Tel.  Co.,  75  N.  E.  Rep.  16  (N.  C,  191a). 
(i2) 


Digitized  by 


Google 


NOTES  43 

mission  of  a  telegram  is  recognized  everywhere  in  America  today,* 
although  such  is  not  the  case  in  England.'  The  only  question  which 
bothers  the  Courts  concerns  the  form  of  action  under  which  such 
recovery  may  be  had.  Some  few  cases  permit  an  action  ex  con- 
tractu only/  but  probably  the  majority  agree  that  an  action  ex 
delicto  is  also  maintainable.*  When  the  suit  is  in  contract  the  well 
recognized  principle  that  in  the  absence  of  any  indication  of  a  con- 
trary intention,  the  validity,  obligation  and  construction  of  the 
contract  are,  conformably  to  the  presumed  intentions  of  the  parties, 
governed  by  the  laws  of  the  place  of  performance.'  What  con- 
stitutes the  place  of  performance  has  been  a  puzzling  question 
to  the  Courts,  and  as  a  result  the  many  decisions  are  in  hopeless 
conflict.  Those  Courts  which  hold  that  the  place  of  performance 
is  in  the  State  in  which  the  contract  originates  apply  the  law  of  that 
State  in  actions  ex  contractu  for  the  recovery  of  damages  for  mental 
anguish,'  while  those  which  hold  that  the  place  of  receipt  of  the 
telegram  must  be  considered  the  true  place  of  performance,  apply 
the  law  of  this  latter  place.'  A  penal  statute  permitting  the  re- 
covery of  a  stipulated  sum  in  addition  to  the  actual  damages  proven 
is  never  enforced  except  in  the  State  in  which  it  has  been  enacted.' 
Nor  will  a  contract  valid  in  one  State  be  enforced  in  another  if 
such  contract  is  dearly  void  under  the  law  of  the  forum.^ 

So  long,  then,  as  an  action  against  a  telegraph  company  for 
negligent  transmission  of  a  telegram  is  considered  ex  contractu,  or 
even  ex  delicto  arising  out  of  a  contract  relation,"  there  ought  to 
be  no  great  difficulty  in  determining  the  liability  under  the  fa- 

'Milliken  v.  Western  Union  Tel.  Co.,  no  N.  Y.  403  (1888);  Young  v. 
Western  Union  Tel.  Co..  107  N.  C.  370  (1890);  N.  Y.  Tel.  Co.  v.  Dryburg,  35 
Pa.  St.  298  (i860). 

•Playford  v.  United  Kingdom  Tel.  Co.,  10  B.  &.  S.  759  (1869);  Dixon  v. 
Renter's  Tel.  Co.,  19  Moak's  Rep.  313  (1877). 

^Francis  v.  Telegraph  Co.,  58  Minn.  252  (1894). 

*  Cowan  V.  Western  Union  Tel.  Co.,  122  Iowa,  379  (1904)  and  cases  dted 
therein. 

*  Story  on  Conflict  of  Laws,  §280. 

'  Bryan  v.  Western  Union  Tel.  Co.,  133  N.  C.  603  (1903),  telegram  sent 
from  point  in  North  Carolina  to  a  point  in  South  Carolina;  action  by  addressee; 
law  of  North  Carolina  permitting  recovery  for  mental  anguish  applied. 

Western  Union  Tel.  Co.  v.  Garrett,  46  Tex.  Civ.  App.  430  (1907);  tele- 
gram sent  from  point  in  Missouri  to  point  in  Texas;  action  by  sendee;  aelay  oc- 
curred in  Texas;  law  of  Missouri  denying  recovery  for  mental  anguish  applied. 

Reed  v.  Western  Union  Tel.  Co.,  135  Mo.  661  (1896). 

»  Western  Union  Tel.  Co.,  v.  Lacer,  93  S.  W.  Rep.  34  (Ky.,  1906);  telegram 
sent  from  point  in  Indiana  to  point  in  Kentucky;  action  by  sendee;  delay  oc- 
curred in  Indiana;  law  of  Kentucky  permitting  recovery  for  mental  anguish 
applied. 

Western  Union  Tel.  Co.  v.  Fuel,  M  So.  Rep.  571  (Ala.,  loio);  telegram 
sent  from  point  in  Texas  to  point  in  Alabama;  action  by  sender;  law  of  Alabama 
permitting  recovery  for  mental  anguish  applied. 

North  Packing  &  Provision  Co.  v.  Western  Union  Tel.  Co.,  70  111.  App. 
275  (1897). 

•Taylor  v.  Western  Union  Tel.  Co.,  95  Iowa  740  (1895). 

■Shaw  V.  Postal  Tel.  Co.,  79  Miss.  670  (1901). 

^  See  discussion  in  Stone  v.  Postal  Tel.  Co.,  76  Atl.  Rep.  762  (R.  I.  1910). 
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miliar  rules  of  damages  laid  down  in  Hadley  v.  Baxendale,^  The 
trouble  arises  only  when  the  Courts  go  further  and  hold  that  such 
an  action  is  purely  ex  delicto,  and  is  absolutely  independent  of  any 
contract  relation."  It  would  seem  that  the  tort  ought  to  be  con- 
sidered as  having  its  situs  at  the  place  where  the  failure  or  delay  in 
transmission  takes  place,  and  recovery  ought  to  be  in  accordance 
witii  the  remedies  of  that  jurisdiction.  But  it  would  be  unfair  to 
expect  the  plaintiff  to  determine  the  point  on  the  defendant's  line 
where  the  delay  occurred,  and  it  would  certainly  be  unwise  to  per- 
mit the  defendant  company  to  show  that  the  message  was  delayed 
at  some  specific  point  and  thus  make  the  plaintiff's  right  to  re- 
covery depend  upon  the  laws  of  that  place.  And  it  can  easily  be 
contended  that  no  act  of  negligence  can  be  said  to  have  occurred 
until  there  is  a  failure  to  put  the  message  into  the  hands  of  the 
person  to  whom  it  is  addressed.  Guid^  by  these  reasons — ^va- 
riously expressed,  however — ^the  Courts  with  practical  unanimity 
have  held  that  it  is  wholly  immaterial  at  what  point  along  the  line 
the  delay  may  have  occurred."  The  only  case  in  which  the  Court 
has  departed  from  this  doctrine  seems  to  be  Western  Union  Tel. 
Co.  V.  Crenshaw,^  but  even  here  too  great  weight  ought  not  to  be 
given  to  this  part  of  the  opinion,  for  it  was  probably  unnecessary  to 
the  decision  in  the  case. 

If,  now,  we  adopt  the  rule  stated  above,  it  would  seem  that 
no  recovery  could  be  had  in  a  State  from  which  the  message  is  sent, 
the  situs  of  the  tort  being  in  the  State  in  which  delivery  is  to  be 
made.  Walker  v.  Western  Union  Tel.  Co.^  however,  holds  exactly 
contra.  The  opinion  is  rather  vague  so  far  as  the  real  reason  for 
the  decision  arrived  at  is  concerned,  but  apparently  the  action  is 
considered  ex  contractu  rather  than  ex  delicto  and  recovery  permitted 
under  the  law  of  contracts  as  stated  earlier  in  this  note. 

Since  it  is  pretty  generally  held  that  the  addressee  of  a  de- 
layed telegram  in  an  action  of  contract  cannot  recover  damages 
for  mental  suffering,  since  it  is  presumed  that  this  is  not  in  contem- 
plation of  the  parties  as  a  probable  result  of  the  breach  of  the  con- 
tract,^ but  can  recover  for  such  suffering  in  some  States,  if  the 
action  is  in  tort,^  it  ought  to  be  of  vital  importance  to  know  which 
kind  of  action  should  be  brought  or  has  been  brought.  A  study  of 
the  cases,  however,  leaves  one  somewhat  in  the  dark  on  this  ques- 
tion, for  in  most  of  the  decisions  there  is  no  definite  reason  given 
why  the  action  should  be  treated  as  of  one  nature  rather  than  the 
other.  Indeed,  in  our  principal  case,  in  which  the  action  was  held 
to  be  eo?  delicto,  the  Court  distinguishes  others,  apparently  contra, 
on  the  sole  ground  that  they  were  treated  as  actions  ex  contractu 
and  different  rules  applied.    The  tendency  in  all,  however,  seems 


"9  Exch.  341  (1854), 

>*  Baldereton  v.  Western  Union  Tel.  Co.,  .79  ! .^  ., 

"  Brown  v.  Western  Union  Tel.  Co.,  67  S.  E.  Rep.  146  (S.  C,  1910). 


^  Balderston  v.  Western  Union  Tel.  Co.,  .79  S.  C.  160  (1907). 


u  125  S.  W.  Rep.  430  (Ark.,  1910). 
"  '5  S.  C.  512  (1906). 

ones  on  Telegraph  Companies,  {480:   but,  see  also  (518. 
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to  be  to  hold  the  telegraph  companies  to  the  greatest  possible 
degree  of  care,  and  considering  the  valuable  rights  they  enjoy  at 
the  hands  of  the  public,  this  attitude  is  to  be  commended. 

H.  W.  W. 


Legal  Ethics — Questions  and  Answers — ^We  print  here- 
with three  more  of  the  questions  on  Idgal  ethics  propounded  to  the 
New  York  County  Lawyers'  Association  Committee  on  Profes- 
sional Ethics,  with  the  answers  made  thereto: 

Question: 

Is  an  attorney  justified  in  asking  for  five  thousand  dollars  damages  in  a 
case  where  he  knows  his  client  would  be  perfectly  satisfied  with  a  settlement 
of  a  few  hundred  dollars  and  where  there  appears  to  be  no  just  ground  for  de- 
■landing  more  than  a  few  hundred  dollars? 

Is  a  lawyer  guilty  of  moral  turpitude  who  demands  in  settlement  of 
a  claim  for  damages  an  amount  far  in  excess  of  what  he  believes  to  be  a  proper 
measure  of  damages? 

Answer: 

In  the  case  suggested  the  Committee  considered  in  the  absence  of  a  more 
detailed  statement,  that  the  demand  should  not  exceed  what,  in  the  opinion  of 
the  attorney,  would  be  a  maximum  proper  recovery  under  the  facts  which  he 
has  reason  to  believe  are  the  basis  of  his  client's  rights. 

Question: 

May  I  have  your  opinion  upon  the  professional  ethics  of  the  following 
situation: 

Several  years  ago  I  received  into  my  office  as  a  student  of  law  a  young  man 
who  has  since  been  admitted  as  a  member  of  the  Bar.  I  assisted  him  to  the 
best  of  my  ability  in  his  preparations  for  admission,  and  commended  him  to 
the  Character  Committee.  lie  was  intimately  familiar  with  the  affairs  of  mv 
office,  and  had  my  confidence.  After  his  admission  to  the  Bar,  he  left  my  of- 
fice ajid  became  associated  with  another  member  of  the  Bar. 

While  he  was  a  student  in  my  office,  I  had  a  client  who  employed  me  in  a 
professional  capacity  in  numerous  matters,  among  others  the  re-oiganication 
of  a  company,  whose  books  he  entrusted  to  my  custody  for  the  purpose.  This 
dicait,  at  the  time  of  the  proposed  re-oiganization,  owed  me  considerable  money 
in  other  matters  in  whicn  I  had  been  employed  for  him  personally.  I  spent 
considerable  time  in  planning  the  re-organization,  but  declined  to  advance  any 
disbursements  therefor.  Finally,  my  client,  without  discharging^  any  of  the 
indebtedness  to  me  for  my  services  in  respect  to  the  said  re-oiganization  or  for 
my  personal  services  to  him,  demanded  the  return  of  the  books  of  the  corpora- 
tion, which  I  declined  to  return  unless  some  money  should  be  paid  to  me  on 
account  of  the  debt.  I  have  since  been  served  with  an  order  to  show  cause 
in  the  Supreme  Court  on  an  affidavit  of  my  client  sworn  to  before  my  former 
student  as  a  notary  public,  in  which  the  said  former  student  appears  as  attorney 
of  record  for  my  client,  directing  me  to  show  cause  why  I  should  not  turn  over 
the  books  of  the  Company  to  ic. 

I  charged  the  comf^any  what  I  deemed  a  reasonable  fee  for  the  services 
rendtfed  to  it,  ail  of  which  were  rendered  while  the  student  was  a  clerk  in  my 
office.  I  assume  that,  as  the  student  appears  as  attorney  of  record,  he  pre- 
pared the  affidavit  upon  which  the  order  to  show  cause  was  made,  and  in  wnich 
the  client  swears  that  nothine  whatever  is  due  to  me  for  lesal  services  rendered. 
The  student  has  also  in  a  replying  affidavit,  made  by  himself,  stated  that  he  was 
not  consulted  when  the  client  called  on  me,  though  he  saw  the  client  visit  me 
on  several  occasions,  but  was  never  informed  regarding  the  subject  of  the  con- 
sultation. Notwithstanding  this  affidavit,  he  had  charge  of  the  filing  of  alt 
of  my  papers,  and  had  access  to  all  of  my  correspondence,  and  was  in  a  posi- 
tion to  be  generally  familiar  with  the  business  of  my  office. 
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Is  the  conduct  of  the  student  as  stated  by  me  in  appearing  for  my  former 
client,  under  the  circumstances,  and  taking  the  steps  indicated,  contrary  to  any 
principles  of  professional  ethics? 

Answer: 

In  the  opinion  of  the  Committee,  it  contravenes  proper  professional  ethics 
for  an  attorney  to  accept  a  retainer  against  his  former  employer  involving  mat- 
ters of  which  he  might  have  obtained  knowledge  while  in  such  employment, 
and  by  reason  thereof. 

Question: 

A  lawyer  is  consulted  by  a  client  about  an  alleged  claim  of  the  client,  and 
the  client,  upon  being  advised  that  the  claim  is,  in  the  opinion  of  the  lawyer,  un- 
founded or  not  enfordble,  then  so  conducts  himself  that  the  lawyer  concluded 
that  he  has  reasonable  ground  for  believing  that  his  client,  disappointed  at  the 
advice,  will  commit  acts  of  violence  ag^nst  a  member  of  his  family  against 
whom  the  disappointed  client  asserted  ms  fancied  claim,  and  the  attorney  knows 
that  the  disappointed  client  has  in  the  past  carried  out  similar  threats  against 
the  same  individual,  and  the  attorney  concludes  that  the  client  intends  to  carry 
out  hb  renewed  threats,  and  the  attorney  knows  the  person  threatened,  mem- 
bers of  his  family  and  his  counsel.  Is  the  attorney  under  any  professional  duty 
which  would  either  require  him  to,  or  preclude  mm  from,  communicating  the 
threats,  or  disclosing  them,  or  taking  such  steps  as  seem  to  him  reasonably  cal- 
culated to  prevent  the  person  who  consults  him  from  accomplishing  his  threat- 
ened purpose  of  violence? 

Answer: 

The  Committee  does  not  consider  that  the  privilege  of  professional  con- 
fidence extends  to  such  threats.  It  is  not,  therefore,  in  its  opinion,  unpro- 
fessional for  the  attorney  to  give  warning. 


Principal  and  Surety — Remedies  of  Surety — Contri- 
bution— In  Harris  v.  Jones ^^  the  maker  of  a  promissory  note  ap- 
plied to  the  defendant,  Jones,  to  sign  the  note  as  surety.  Jones 
refused  to  do  so  until  the  plaintiff  Harris  had  first  indorsed  the  note. 
Judgment  being  entered  on  the  note  Harris  paid  the  payee  in  full 
and  then  brought  suit  against  Jones  for  contribution.  The  Court 
held  that  as  to  the  payee,  Harris,  and  Jones  were  co-sureties, 
but  as  between  themselves,  the  relationship  of  principal  and  surety 
^existed,  thus  barring  the  former  from  any  re-imbursement. 

It  is  well  settl^  that  the  right  of  a  co-surety  to  enforce  con- 
tribution does  not  depend  upon  contract*,  but  upon  the  equity  of 
Tthe  case.  Contribution  originally  was  enforceable  only  in  courts 
lof  equity,  but  in  later  times  courts  of  law  assumed  jurisdiction  on 
ithe  ground  of  an  implied  promise  on  the  part  of  each  joint-debtor 
or  surety  to  contribute  his  share  to  make  up  the  loss.'  This  right 
of  contribution,  which  arises  under  the  rule  in  equity  apart  from 
agreement  between  the  co-sureties,  may  be  varied  by  such  agree- 
ment.*   The  relation  in  which  co-sureties  on  a  bill  stand  to  the 

holder  of  the  bill,  has  no  bearing  on  the  relation  in  which  they 
^*  ■ 

*'  136  N.  W.  Rep.  1080  (North  I>a]coU,  1912). 

*  Lansdale  v.  Cox,  7  T.  B.  Mon.  401  (1828), 

*  Deering  v.  Earl  of  Winchelsea,  a  B.  &  P.  270  (1800);  Powers  v.  Nash,  37 
Me.  322  (1853). 

^Swan  V.  Wall,  i  Chancery  Reports,  534  (1641). 
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Stand  to  each  other.  Co-sureties'  liability  towards  one  another 
is  in  reality  an  application  of  the  old  maxim  that  equality  is  equity. 
That  the  true  relationship  between  the  signers  of  the  paper  may 
be  shown  by  parol  evidence  is  practically  universally  acknow- 
ledged.* As  a  result,  when  it  is  shown  that  the  second  indorser 
was  in  the  position  of  a  supplemental  surety,  the  nature  of  the  re- 
lationship is  one  of  contractual  rather  than  of  equitable  rights.* 

A  supplemental  surety's  engagement  extends  to  the  other 
sureties'  responsibility  as  well  as  to  that  of  the  maker.  As  between 
himself  and  the  other  sureties  there  is  no  mutuality  J  His  under- 
taking is  to  pay  only  in  default  of  the  principal  and  subsequent  in- 
dorsers,  since  he  incurs  risk  to  the  benefit  of  all  the  prior  parties.* 
He  is  only  a  surety  for  a  surety  and  as  such  is  not  liable  to  an  ac- 
tion for  contribution.* 

Should  the  supplemental  surety  be  called  upon  for  payment 
by  the  creditor,  he  is  entitled  to  his  rights  of  subrogation.^  He 
can  recover  from  a  surety,  as  well  as  fron^  the  principal,  as  all  prior 
parties  are  principals  to  him." 

Thus  it  may  be  seen  that  the  liability  of  co-sureties  for  con- 
tribution is  an  ancient  right  growing  from  an  equitable  principle  to 
give  equal  justice  to  persons  similarly  situated,"  while  a  supple- 
mental surety's  rights  are  contractual  and  place  him  on  an  entirely 
different  footing  tiban  the  other  sureties. 

»  Craythorne  v.  Swinburne,  14  Ves.  160  (1807),  Easterly  v.  Barber,  66  N. 
Y.  453  (1876);  Haddock  v.  Haddock,  192  N.  Y.  439  (1908). 

•Craythorne  v.  Swinburne,  14  Ves.  160  (1807);  Lord  Eldon:  "Whether  it 
depends  upon  a  principle  of  eouity  or  is  founded  in  contract,  it  is  clear,  a  person 
may  by  contract  take  himself  out  of  the  reach  of  the  principle  or  the  implied 
contract.  That,  after  the  principle  of  equity  has  been  universally  acknowl- 
edged, then  persons  acting  under  circumstances  to  which  it  applies,  may  prop- 
erly be  said  to  act  under  the  head  of  contract,  implied  from  the  universality  of 

that  principle But  whether  this  stands  upon  contract  or  a  principle 

of  equity,  it  is  clear  that  a  party  may  take  care  by  his  engagement  that  he  shall 

be  bound  only  to  a  certain  extent If,  therefore,  by  his  contract  a 

party  may  exempt  himself  from  the  liability  or  that  extent  of  liability  in  which 
without  a  special  engagement  he  would  be  involved,  it  seems  to  follow  that  he 
may  by  special  engagement  contract  so  as  not  to  be  liable  in  any  degree.  That 
leads  to  the  true  ground,  the  intention  of  the  party  to  be  bound,  whether  as  a 
surety,  or  only  if  the  other  does  not  pay;  that  is,  as  surety  for  the  surety,  not 
as  co-surety  with  him. " 

'  Monson  v.  Drakeley,  40  Conn.  563  (1873). 

•Turner  v.  Danis,  2  Esp.  N.  P.  C.  478  (1796). 

•Cutler  V.  Emery,  37  N.  H.  567  (1859);  per  the  Court:  "The  principle  on 
which  one  surety  is  regarded  as  liable  as  a  pnncipal  to  another  surety  is  that 
a  state  of  facts  is  shown  to  the  Court  from  which  it  appears  positively  or  by 
fair  and  reasonable  inference  that  such  surety  intended  to  stand  in  the  char- 
acter of  principal  as  to  the  subsequent  signers. " 


If  Sherman  v.  Black,  49  Vt.  198  (1876). 
per  the  Court:   "This  is  a  rig&t  ansing  from  equity  rather  than  from  contract 


»  Whitehouse  v.  Harison,  42  N.  H.  3  (i860). 

>•  EiflJey  v.  Hoir,  42  Neb.  3  (i8p^};  Hartwell  v.  Smith,  15  Ohio,  200  (1864); 

-'     ^  rnt  arismfl 


(except  in  so  far  as  its  universal  recognition  may  make  it  an  implied  stipula- 
tion) and  rests  upon  the  ground  that  where  the  parties  stand  in  equali  jure, 
equity  which  delights  in  equality,  will  require  that  the  discharge  from  the  com- 
mon obligation  which  inures  to  the  equal  benefit  of  all,  shall  be  obtained  at 
their  equal  expense. " 
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Questions  such  as  are  raised  in  the  principal  case  invariably 
depend  largely  upon  the  presence  or  absence  of  a  number  of  facts 
apparently  unimportant,  but  which  considered  as  a  whole  are  the 
turning  points  of  the  decision.  The  decision  in  the  present  case 
shows  how  closely  the  Courts  will  adhere  to  the  fundamental 
principles  and  early  doctrines  of  the  common  law,  while  at  the 
same  time  keeping  in  accord  with  the  Negotiable  Instruments 
Act." 

W.  A.  W. 


Right  to  Corporate  Dividends — Life  Tenant  and  Re- 
ICAINDERMAN — ^Two  recent  cases  in  Connecticut^  and  Massachu- 
setts' illustrate  the  application  of  the  rule  that  cash  dividends, 
however  large,  are  income  and  go  to  the  life-tenant,  while  stock 
dividends,  however  made,  are^capital  and  go  to  the  remainderman.* 
The  corpus  of  the  trust  estate  in  each  case  consisted  of  shares  in 
the  same  corporation,  and  both  questions  arose  from  the  same 
dividend  declaration.  In  neither  case  was  the  language  of  the 
testator  sufficiently  explicit  of  itself  to  govern  the  distribution. 
The  D.,  L.  &  W.  R.  R.  Co.,  a  Pennsylvania  corporation,  invested 
part  of  its  surplus  earnings  by  subscribing  for  and  taking  the  stock 
of  the  Lackawanna  R.  R.  Co.,  a  New  Jersey  corporation,  whose 
line  formed  a  cut-off  between  two  points  on  the  road  of  the 
Pennsylvania  company,  and  so  materially  shortened  its  track. 
The  Pennsylvania  Company  took  a  perpetual  lease  of  the  rail- 
road and  all  other  property  of  the  New  Jersey  company,  agreeing 
to  pay  by  way  of  rental  four  per  cent,  per  annum  on  the  capital 
stock  of  the  latter  corporation.  The  D.,  L.  &  W.  R.  R.  Co.  then 
declared  an  extra  dividend  of  thirty-five  per  cent,  to  its  own  share- 
holders payable  in  the  stock  of  the  Lackawanna  R.  R.  Co.* 

Both  Courts  decided  that  this  dividend,  although  payable  in 
the  form  of  stock,  in  reality  represented  income,  had  all  the  charac- 
teristics of  a  cash  dividend,  and  therefore  belonged  to  the  life- 
tenant.  A  true  stock  dividend,  said  the  Massachusetts  Courts 
does  not  diminish  the  property  of  the  company,  but  by  it  each  new 
share  in  the  increased  capital  stock  represents  a  smaller  fractional 
interest  in  the  total  amount  of  the  corporate  property;  on  the 
other  hand,  a  cash  dividend  out  of  profits  diminishes  the  property 
of  the  company  by  exactly  the  amount  so  distributed,  but  does  not 
lessen  the  fractional  interest  in  the  capital  represented  by  each 
share.    The  Connecticut  Court  said  that  the  stock  thus  distributed 

»  R.  C.  1905.  Section  6366,  6370. 

*  Trust  Co.  V.  Taintor,  83  Atl.  Rep.  697  (Conn.,  1912). 
'  Gray  v.  Hemenway,  98  N.  E.  Rep.  789  (Mass.,  1912). 

'For  a  full  discussion  of  the  vanous  rules  governing  the  distribution  of 
corporate  dividends,  see  note  in  University  of  Pennsylvania  Law  Review,  Vol. 
60,  page  130  (1011-12). 

*  '^Resolved,  that  an  extra  dividend  of  35  per  cent  on  the  capital  stock  of 
the  company  be  and  is  hereby  declared  payable  by  the  distribution  of  the  stock 
of  the  Lackawanna  Railroad  Company  of  New  Jersey " 
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ceased  to  be  a  part  of  the  surplus  assets  of  the  corporation  and 
passed  from  its  control  and  ownership:  that  such  a  distribution 
had  all  of  the  characteristics  of  a  cash  dividend :  that  the  remain- 
derman had  failed  to  meet  the  burden  placed  upon  him  of  showing 
that  the  rule  giving  cash  dividends  to  the  life  tenant  should  not 
apply  in  this  instance  and  that  their  decision,  therefore,  was  for 
the  latter.* 

Such  were  the  positive  holdings  of  the  two  Courts;  it  is  of 
interest  to  examine  the  contentions  of  the  remaindermen,  and  con- 
sider whether,  if  upheld,  they  would  have  discharged  the  burden 
referred  to  above.  It  was  argued  in  the  Connecticut  Court  that 
the  real  transaction  underlying  the  acquisition  of  Lackawanna 
stock  and  the  dividend  declaration  by  the  D.,  L.  &  W.  was  the  per- 
petual obligation  of  the  latter  road  to  pay  four  per- cent,  annual 
rental  to  the  former  for  their  short  cut;  that  this  obligation  im- 
posed a  liability  on  the  D.,  L.  &  W.  stock  to  the  amount  of  the 
rental,  and  brought  the  case  within  Bishop  v.  Bishop}  The 
Court  said,  however,  that  in  the  present  case,  the  stock  being  pur- 
chased, the  company  incurred  no  liability  from  the  fact  of  its  dis- 
tribution, and  that  it  would  be  necessaiy  to  assume  facts  outside  of 
the  record  to  impose  such  liability  in  tnis  instance.  The  intima- 
tion of  the  Court  then  is,  that  if  these  shares  in  fact  represented  an 
obligation  of  the  company  they  would  go  to  the  remainderman, 
being  not  a  part  of  surplus  assets,  but  a  charge  on  those  assets. 

Counsel  contended  in  the  Massachusetts  case  that  this  divi- 
dend was  simply  a  profit  resulting  from  natural  increases  in  value 
and  fortunate  investment,  and  therefore  belonged  to  the  corpus  of 
the  estate  on  the  ground  that  increase  and  income  are  not  synony- 
mous.^   The  Court  conceded  the  principle,  but  refused  to  apply  it. 

In  both  Courts,  the  point  was  raised  that  the  road's  transac- 
tion in  effect  amounted  to  a  capitalization  of  its  surplus,  as  it  was 
invested  in  permanent  improvements  intended  and  calculated  to 
obtain  for  it  a  shorter  line  by  reason  of  the  Lackawanna  cut;  that 
therefore,  as  between  owners  of  successive  stock  interests,  this 
surplus  had  become  so  associated  with  the  working  capital  that  it 
could  not  be  separated  therefrom,  and  should  go  to  the  remainder- 
man.    Each  Court  refused  to  adopt  this  view,  holding  that  the 

*A  corporation  has  no  power  to  make  a  dividend  from  its  capital  stock 
except  in  liquidation,  and  therefore  dividends  are  presumptively  of  profits; 
since  the  ri^ht  to  dividends  is  in  him  who  has  the  beneficial  interest  at  the  time 
of  declaration,  frima  facie  all  dividends  should  go  to  the  life  tenant,  and  the 
burden  of  proving  otherwise  be  on  the  remainderman.  See  i  Thompson  on 
Gnrps.  {2193. 

*8i  Conn.  509  (1909).  In  this  case,  the  Adams  Eamress  Co.  declared 
a  dividend  in  the  form  <j  bonds  secured  by  assets  of  the  Company  set  apart 
for  their  payment,  but  for  which  the  Company  directly  assumed  the  liability 
of  pajonent.     Held,  that  such  bonds  belonged  to  the  corpus  of  the  estate. 

'Smith  v.  Hooper,  95  Md.  16  (1902)  in  which  trustees  by  investments  in 
stock  and  realty  enormously  increased  die  corpus  of  the  estate.  Held,  that 
the  life  tenant  was  entitled  to  the  income  from  the  whole  estate,  but  not  to  the 
increase  in  the  corpus  above  the  original  fund. 
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purchase  of  shares  of  the  other  road  was  none  the  ess  an  invest- 
ment because  an  added  advantage  besides  a  fair  income  accrued 
as  a  result.  The  Connecticut  Court  referred  to  SmUh  v.  Dana,* 
where  the  facts  were  much  stronger  for  the  proposition  that  the 
distribution  was  of  capital,  and  yet  the  remainderman  failed. 
The  Court  in  that  case  reasoned  that  "capital"  used  in  its  correct 
sense  referred  to  those  resources  contributed  directly  or  indirectly  by 
shareholders  as  the  financial  basis  for  the  prosecution  of  the  busi- 
ness, and  which  form  the  foundation  for  the  issuing  of  capital 
stock.  Such  resources  are  dedicated  to  the  obligations  of  the  cor- 
poration, and  are  removed  from  the  discretion  of  the  directors  ex- 
cept in  liquidation.*  Directors  may  either  put  earnings  back  into 
the  property,  give  a  cash  dividend  to  stockholders,  or  declare  a 
stock  dividend  by  transferring  surplus  to  capital.  In  the  last 
instance,  the  surplus  so  treated  is  irrevocably  beyond  their  con- 
trol ;  but  in  the  first  instance,  since  it  was  originally  in  their  dis- 
cretion whether  to  distribute  the  earnings  to  the  stockholders  or 
not,  it  is  only  fair  that  they  should  be  allowed  to  give  back  where 
they  have  taken  away.  That  is,  the  position  of  the  Connecticut 
Court  is  that  accumulated  profits  put  back  into  permanent  im- 
provements may  be  set  free  and  distributed  as  cash  dividends. 
The  Massachusetts  Court  in  the  principal  case  expressed  no  opinion 
on  this  point,  but  a  previous  decision*®  indicates  that  they  would 
in  all  probability  adopt  the  same  view.  An  English  case^^  looks 
in  the  same  direction,  and  it  is  submitted  that  the  Connecticut 
doctrine  represents  the  more  liberal  tendency  of  the  law  in  treating 
such  situations. 

As  pointed  out  in  the  note  already  referred  to,"  this  doctrine 
that  all  stock  dividends  shall  go  to  the  remainderman  and  all  cash 
dividends  to  the  life  tenant  has  developed,  from  a  rule  of  thumb  to 
be  applied  alike  in  all  states  of  facts,  to  an  inquiry  into  the  substance 
of  each  transaction.  It  is  submitted  that  this  development  is 
correct  in  principle  and  equity.  The  subject  of  the  controversy  in 
each  case  is  the  capital  of  the  trust  estate,  and  not  the  capital  of 
the  corporation,  and  by  the  above  method  the  intention  of  the 
testator,  which  must  be  the  ruling  factor  ultimately,"  is  more 
fully  realized.  When  a  man  leaves  stock  in  trust  for  A  to  take  the 
income,  he  does  not  intend  that  the  receipt  of  that  income  shall  be 
dependant  upon  the  form  in  which  the  directors  may  elect  to  clothe 
their  dividend  declarations.  The  inquiry  must  be  to  ascertain 
when  dividends  in  reality  represent  capital  and  when  income  to 

*  77  Conn.  543  (1905).  In  this  case  surplus  earnings  of  a  corporation  had 
been  put  into  a  plant,  fixtures,  etc.;  on  account  of  competition,  it  became  ad- 
visable to  sell  such  property,  and  a  dividend  consisting  of  funds  so  realized  was 
declared.     Held,  that  the  life  tenant  was  entitled. 

*  I  Thompson  on  Corps.  §1060. 

^®  Hemenway  v.  Hemenway,  181  Mass.  406  (1902). 

"  Bouch  V.  Sproule,  12  Ajjp.  Cas.  385  (EnR.,  1887). 

"  University  of  Pennsylvania  Law  Review,  Vol.  60,  p.  130  (1911-12). 

"Gibbons  v.  Mahon,  136  U.  S.  549  (1890). 
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the  trust  estate;  the  two  comparatively  simple  principal  cases 
illustrate  one  method  of  attacking  the  problem,  and  indicate  several 
of  the  difficulties  which  must  necessarily  arise  in  more  complex 
states  of  fact. 

S.  A. 


Statute  of  Frauds — Real  Estate — Delivery  of  the 
Memorandum — Lowiker  v.  Potter^  was  a  suit  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  certain  real  estate.  The  con- 
tract itself  appears  to  have  been  oral,  but  two  deeds  were  to  be 
prepared  for  different  portions  of  the  premises,  and  were  in  fact 
made,  but  never  delivered.  The  deeds  did  not  contain  a  recital 
that  they  were  made  in  pursuance  of  a  previous  contract.  £>e- 
fendant  demurred  to  the  bill  on  the  ground  that  the  contract  was 
not  in  writing,  and  that  there  was  no  written  memorandum  or  note 
thereof  signed  by  the  defendants  or  by  their  authorized  agent,  as 
required  by  law.*  Plaintiff  relied  upon  the  undelivered  deeds  as  a 
sufficient  memorandum  or  note  in  writing  of  the  contract  to  take 
the  case  out  of  the  statute.  The  question  therefore,  in  its  last 
analysis  is  whether  an  undelivered  deed  is  a  sufficient  note  or 
memorandum  of  an  oral  contract  for  the  sale  of  real  estate  to  satisfy 
the  statute  of  frauds.  The  Court  held  that  under  the  circumstances 
of  the  case,  the  statute  was  not  satisfied,  and  the  demurrer  was 
sustained. 

There  is  considerable  conffict  of  authority  on  the  question 
whether  an  undeliveied  deed  will  satisfy  the  statute  of  frauds.  In 
certain  jurisdictions,  there  are  definite  decisions  to  the  effect  that 
"a  deed  drawn  and  executed  with  the  knowledge  of  both  parties 
with  a  view  to  the  consummation  of  the  contract  of  sale,  which  in 
itself,  and  of  itself,  embodies  the  substance,  though  not  all  the 
details  or  particulars  of  the  contract,  naming  the  parties,  expressing 
the  consideration,  and  describing  the  lands,  though  not  delivered 
and  its  delivery  postponed  until  the  happening  of  a  future  event,  is 
a  note  or  memorandum  of  the  contract  sufficient  to  satisfy  the  words, 
the  spirit,  and  the  purpose  of  the  statute  of  frauds."'  In  the 
jurisdictions  upholding  this  view,  however,  an  undelivered  deed 
is  only  regarded  as  meeting  the  requirements  of  the  statute  where 
it  is  in  fact  a  note  or  memorandum  of  the  contract,  referring  speci- 
fically to  its  terms  and  conditions.  If  the  deed  is  silent  as  to  the 
terms  of  the  contract,  in  pursuance  of  which  it  is  made,  it  is  no 
evidence  in  writing  of  such  contract.^ 

The  weight  of  authority,  however,  appears  to  support  the  pro- 

*  129  Fed.  196  (Ky.,  1912). 

'  Kentucky  statutes,  Section  420.  The  Kentucky  statute  is  substantially 
the  same  as  the  English  Statute  oi  Frauds. 

'Jenkins  v.  Harrison,  66  Ala.  345  (1880),  affirmed  in  Johnson  v.  Tones, 
8;  Ala.  286  (1887);  see  also  Bowles  v.  Woodson,  6  Grattan,  78  (Va.,  1849),  and 
McGee  v.  Blankenship,  95  N.  C.  563,  at  p.  569  (1886). 

^  Kopp  et  al.  V.  Reiter  et  al.,  146  III.  437  (1893}. 
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position  that  an  undelivered  deed  will  not  of  itself  constitute  a 
memorandum  of  the  contract  which  will  satisfy  the  statute  of 
frauds,  whether  or  not  the  terms  of  the  contract  be  recited  in  the 
deed.  The  case  most  frequently  cited  in  support  of  this  rule  is 
Parker  v.  Parker.*  In  that  case,  it  was  urged  that  if  the  instrument 
was  not  valid  as  a  deed,  it  might  be  considered  as  a  memorandum 
in  writing,  signed  by  the  party  agreeing  to  convey  the  real  estate 
described,  and  thus  authorize  a  decree  in  equity  to  make  a  con- 
veyance. But  the  Court  held  that  to  make  it  operative  as  a  memo- 
randum, it  must  have  been  executed  and  delivered  to  the  plaintiff 
or  someone  in  his  behalf.  Although  the  alleged  memorandum  was 
in  fact  a  deed^  the  statement  is  general:  that  any  note  or  memo- 
randum of  an  oral  contract  must  have  been  delivered  to  satisfy  the 
statute.  So  in  Comer  v.  Baldwin^*  the  Court  held  that  "  to  render  a 
written  contract  to  convey  land  operative,  it  is  just  as  essential 
that  the  contract  or  memorandum  of  the  contract  required  by  the 
statute  of  frauds  be  delivered,  as  that  a  deed  be  delivered  in  order 
to  convey  the  title." 

In  any  event,  it  seems  clear  that  if  the  alleged  note  or  memo- 
randum be  an  undelivered  deed^  it  is  generally  regarded  as  not  suffi- 
cient to  satisfy  the  statute,  r^;ardless  of  whether  there  be  a  recital 
of  the  contract  in  the  deed  or  not.'  The  argument  is  that  an  instru- 
ment intended  by  the  parties  to  act  as  a  deed,  and  not  as  a  memo- 
randum of  a  contract  of  sale,  being  inoperative  for  want  of  delivery 
as  a  deed  should  not  be  made  to  perform  service  as  a  memorandum.* 

In  the  decision  of  the  principal  case,  the  Court  distinguishes 
the  memorandum  or  note  of  a  contract  for  the  sale  of  real  estate 
from  the  contract  itself.  The  contract,  it  is  admitted  must  be 
delivered,*  but  the  Court  intimates  that  the  note  or  memorandum 
containing  a  recital  of  the  terms  of  the  contract  need  not  be  de- 
livered."* Applying  this  rule  to  the  case  of  a  deed.  Judge  Cochran 
says:  ''  It  seems  to  me  that  it  follows  therefrom  that  a  deed  which 
contains  a  recital  that  it  is  made  in  pursuance  to  a  previous  con- 
tract of  sale,  takes  the  case  out  of  the  statute,  but  I  am  equally 
convinced  that  such  a  deed  which  contains  no  such  recital,  which  is 
the  case  here,  does  not,  and  that  notwithstanding  it  sets  forth  the 
terms  upon  which  it  is  being  made." 

The  Court  thus  holds  that  an  undelivered  deed,  notwith- 
standing it  sets  forth  the  terms  upon  which  the  contract  is  made, 

>67  Mass.  409  (1854). 

•  16  Minn.  172  (1870);  see  also  Wier  v.  Batdorf,  24  Neb.  83  (1888). 

'  Overman  and  Brown  v.  Kerr,  17  la.  485  (1864);  Cagger  v.  Lansing  43  N. 
Y.  550  (1871),  reversing  57  Barb.  421;  Thomas  v.  Sowards,  25  Wis.  631  (1870), 
but  see  Campbell  v.  Thomas,  42  Wis.  437  (1877);  Popp  v.  Swanke,  68  Wis. 
364,  at  p.  370  (1887);  Freeland  v.  Chamley  et  al.  80  Ind.  132  (1881);  Swain  v. 
Bumette,  m  Cal.  564  (1891);  Day  v.  Lacasse,  85  Me.  242  (1892);  Morrow  v. 
Moore,  98  Me.  373  (1903)- 

■Wilson  v.  Winters,  108  Tenn.  398  (1902). 

*  Newburger  v.  Adams,  92  Ky.  26  (1897). 
^  See  Alford  v.  Wilson,  95  Ky.  506  (1894)- 


Digitized  by 


Google 


NOTES  l» 

does  not  satisfy  the  statute,  unless  it  contain  a  recital  that  it  is 
made  in  pursuance  of  a  previous  contract.  The  deed  in  this  case 
did  not  contain  such  a  recital;  and  the  decision^  that  the  undelivered 
deed  did  not  satisfy  the  statute,  is  undoubtedly  correct  under  the 
general  rule.  The  qualification  however — ''unless  it  contain  a 
recital  that  it  is  made  in  pursuance  of  a  previous  contract" — 
though  it  is  only  dictum  in  the  case,  may,  if  it  is  followed,  prevent 
Kentucky  from  falling  in  line  with  the  trend  of  authority,  under 
which  it  appears  that  without  qualification  an  undelivered  deed 
is  not  a  sufficient  note  or  memorandum  of  a  contract  for  the  sale  of 
real  estate,  to  satisfy  the  statute  of  frauds. 

H.  A.  L. 


Witnesses — Physician's  Privilege — A  recent  decision  in 
Wisconsin,  State  v.  Law^^  holds  that  a  statute*  requiring  that  testi- 
mony be  given  in  all  cases  brought  under  its  law  regarding  abortion* 
in  effect  abrogates  the  statutory  privilege  of  secrecy  accorded  to 
medical  practidoners^  and  renders  physicians  called  in  to  treat  a 
woman  suffering  from  the  effects  of  an  abortion  competent  to 
testify  in  a  criminal  prosecution  against  the  person  charged  with 
having  committed  the  offense. 

The  case,  therefore,  is  one  more  decision  upon  the  disputed 
question  as  to  the  extent  of  the  privilege  of  legal  secrecy  accorded 
to  communications  between  a  physician  and  his  patient.  The 
privilege  itself  is  of  purely  statutory  origin.  Its  existence  was  not 
recognized  by  die  common  law,  and  the  rule  laid  down  by  Lord 
Mansfield  in  the  Duchess  of  Kingston's  trial'  has  never  been 
questioned  either  in  England*  or  America.'  This  principle  of  the 
common  law  has,  however,  been  changed  by  statutes  in  more  than 
half  the  jurisdictions  in  the  United  States,*  on  the  ground  that  it 
was  prejudicial  to  the  best  interests  of  society  to  allow  this  dis- 
dosure  of  such  confidential  information.  Many  of  these  statutes, 
however,  like  the  one  enacted  in  Pennsylvania,*  expressly  limit 
the  privilege  to  dvil  cases;  although  where  no  such  limitation  is 
e3q>ressed,  the  majority  of  the  Courts  grant  it  in  criminal  cases  as 

» 136  N.  W.  Rep..  803  (1912)- 

'  St.  1S98,  Secdon  4078,  amended  by  Laws  1905,  c.  149. 

*St.  1898,  Secdon  4352- 

*St.  1898,  Section  4075,  amended  by  Laws  1901,  c.  322. 

»20  How.  St.  Tr.  573  (1776),  Mansfield.  L.  C.  J.  "If  a  surgeon'were  vol- 
untarily to  reveal  these  secrets  he  would  be  guilty  of  a  breach  of  honor  .  .  . 
but  to  give  that  information  in  a  Court  of  justice  .  .  .  which  he  is  bound  to 
do,  will  never  be  imputed  to  him  as  any  indiscretion  whatever. " 


*  Russell  v.  Jackson.  9  Hare,   387   (1851);  also  dicta  by  Jessel,  M.  R. 

/heeler  v.  LeMarchant.  L.  R.  17  Ch.  Div.  675  (1881). 

'Campan  v.  North.  39  Mich.  606  (1878);  Steagald  v.  Steagald.  22  Tex. 


App.  464  (1886);  Banigan  v.  Banigan,  26  R.  L  454  (1904}- 

'For  a  summary  of  the  various  Statutes,  see  Wigmore:   Evidence.  Vol. 


IV,  Section  2380  and  notes. 

•Act  June  18,  1895,  P.  L.  195. 
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welP — ^a  doctrine  which  often  results  in  a  mockery  of  justice  where 
the  physician  himself  has  taken  part  in  the  criminal  transaction 
or  has  acted  on  behalf  of  the  victim  of  a  crime.^^ 

While  some  decisions  are  contra,"  the  better  rule  is  that  the 
burden  of  proof  is  on  the  claimant  of  the  privilege  to  establish  the 
facts  necessary  to  create  it."  Of  course,  the  rule  of  privilege  for- 
bids disclosure  only  by  those  persons  to  whom  the  confidence  was 
extended,  and  does  not  apply"  to  third  parties  who  may  have  over- 
heard the  communication,  unless  they  are  agents  of  the  physician." 
The  privilege  also  only  applies  to  those  who  are  professional  phy- 
sicians or  surgeons  in  the  usual  meaning  of  the  term.  Hence  com- 
munications made  to  a  veterinary  surgeon,"  or  to  a  dentist,*'  or 
to  an  apothecary"  are  not  within  the  statute.  To  be  privileged, 
the  communication  must  also  be  made  to  a  person  in  his  professional 
character;  and  therefore  a  consultation  with  a  physician  made  for 
a  purpose  other  than  obtaining  medical  treatment  is  not  privi- 
leged;" nor  is  a  communication  made  when  the  professional  re- 
lation does  not  exist,*^  nor  is  the  result  of  an  autopsy.*^ 

It  has  been  held  that  in  criminal  cases,  a  communication  made 
to  a  physician  invited  by  the  opponent  for  purposes  of  inspection 
is  not  privileged,  since  it  is  not  generally  made  in  order  to  obtain 
curative  treatment  and  also  because  it  is  impossible  to  imply  a 
confidence  on  the  part  of  the  communicating  person  when  no  in- 
vitation has  been  extended."  In  civil  cases,  however,  it  is  settled 
that  the  privilege  may  be  invoked  even  by  a  patient  who  has  been 

*®Wigmore:  Evidence,  Vol.  IV,  Section  2385.  The  decision  in  the  prin- 
cipal case  seems  contra  in  effect,  though  the  Court  said  that  they  left  the  ques- 
tion still  open. 

"As  in  Aspy  v.  Botkins,  160  Ind.  170  (1903)  where  the  plaintiff  was  held 
privil^ed  to  widihold  the  testimony  of  other  physicians  attending  her  for  ill- 
ness caused  by  the  defendant's  malpractice.  The  New  York  rule  is  contra^ 
People  V.  Harris,  136  N.  Y.  423  (1893). 

"  Masonic  M.  B.  Ass'n  v.  Bech,  77  Ind.  203  (1881);  Munz  v.  R.  R.  Co.  70 
Pac.  Rep.  8^2  (Utah  1902). 

"wheeler  v.  State,  158  Ind.  687  (1902);  Green  v.  Ry.  Co.,  171  N.  Y.  201 
(1902). 

"  Springer  v.  Bryam,  137  Ind.  15  (1804). 

"  Raymond  v.  R.  R.  Co.,  65  la.  152  (1884);  Renihan  v.  Dennin,  103  N.  Y. 
573  (1886). 

"Hendershot  v.  Tel.  Co.,  106  la.  529  (1894). 

*^  People  V.  DeFrance,  104  Mich.  563  (1875);  Howe  v.  Regensburg,  132 
N.  Y.,  Supp.  873  (191 1 ).  The  conclusion  reached  in  State  v.  Bech,  21  R.  I. 
288  (1898)  IS  contra,  and,  it  is  submitted,  better,  in  view  of  the  present  require- 
ments and  station  of  the  dental  profession. 

»  Brown  v.  R.  R.  Co.,  66  Mo.  597  (1877). 

»  Hoyt  V.  Hoyt.  II2  N.  Y.,  443  (i8€to);  Bumdell's  Will,  102  Wis.  4J5  (1880). 

^  Herries  v.  Waterloo,  114  la.  374  (1901);  Patterson  v.  Cole,  67  Kan.  441 

»  Harrison  v.  Ry.  Co.,  46  Col.  156  (1897). 

"  Freel  v.  R.  R.  Co.,  ^7  Col.  40  (1892) ;  People  v.  Glover,  71  Mich.  303  (1888). 
The  justice  of  this  doctnne  is  at  least  questionable;  where  the  accused  is  in- 
spected against  his  will  the  effect  may  easily  be  to  force  or  induce  him  to  in- 
criminate himself  as  was  the  case  in  People  v.  Glover,  ^ibi  supra. 
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treated  against  his  will.'  The  privilege,  moreover,  is  intended  and 
expressly  declared  by  most  statutes  to  protect  only  communications 
which  are  made  in  order  to  obtain  the  benefit  of  the  professional 
relation,^  and  the  tendency  of  most  jurisdictions  is  to  admit  all 
other  statements  relevant  to  the  case  even  though  the  patient  may 
have  honestly  believed,  at  the  time  they  were  made,  that  they  were 
necessary  to  aid  the  physician  and  would  be  included  by  the  privi- 
lege." As  to  just  what  matters  are  necessary  and  therefore  pro- 
tected, the  physician  must  generally  be  the  judge,u  nless,  of  course, 
it  is  in  matters  apparent  even  to  the  ordinary  observer.*  It  would 
seem,  of  course,  that  these  decisions  should  be  made  by  the  Court 
in  its  function  of  passing  on  the  admissibility  of  evidence,  but, 
practically  speaking,  this  would  be  very  difficult  and  in  many  cases 
impossible,  since  judges  are  not  trained  in  the  science  of  medicine. 
The  term  "communications,"  to  which  the  privilege  applies,  is 
generally  held  to  cover  all  data  obtained  by  the  physician  from  the 
patient  which  is  necessary  to  enable  the  former  to  prescribe.*' 
It  therefore  includes  the  results"  of  exhibition  and  inspection,  and 
all  written  statements,  as  well  as  verbal  utterances;  and  it  is  im- 
material whether  or  not  the  patient  himself  is  aware  of  the  specific 
data  discovered.  It  is,  however,  very  important  to  note  that  it  is 
only  the  tenor  of  the  communication  which  is  privileged ;  and  the 
fact  that  a  communication  has  been  made,  as  well  as  the  number  and 
dates  of  consultations  are  not  protected  by  the  statute."  The 
distinction  is  of  importance  when  the  question  involved  is  whether 
or  not  a  person  was  in  good  health  at  a  certain  time  or  during  a 
specific  period,  since  the  fact  that  a  person  did  not  enjoy  the  best 
of  health  may  be  shown  by  proving  that  a  physician  was  consulted 
frequently  at  the  time,  or  during,  the  period  in  question. 

The  right  to  claim  the  privilege  belongs,  of  course,  to  the  pa- 
tient, not  to  the  physician;  and  the  latter  cannot  invoke  it  if  the 

"  Sup.  K.  of  P.  V.  Me^rer,  198  U.  S.  508  (1905);  Keist  v.  Chich.  R.  R.  Co.,  no 
la.  32  (1899);  but  cf.  Nesbit  v.  People,  119  Cdlo.  441  (1892),  examination  by  a 
physidan  ordered  by  the  plaintiff  and  agreed  to  by  the  defendant  held  not 
privilesed. 

*•  Wigmore:   Evidence,  Vol.  IV,  Section  2383  (b). 


••  Harriman  v.  Stowe,  57  Mo.  93  (1874);  Green  v.  R.  R.  Co.,  171  N.  V.  201 
.  ,»);  conira  Raymond  v.  R.  R.  Co.,  65  la.  152  (1884}.  It  would  seem  more 
equitable  to  hold  that  the  real  test  should  be  the  patient's  belief  of  what  he 


deemed  oecessarv  and  therefore  confidentially  disclosed. 
**Sute  V.  Kennedy,  177  Mo.  98  (1903). 
^  It  would  appear,  accordingly,  that  the  fact  of  insanity  discovered  by  a 


physician  called  in  to  prescribe  for  another  reason  should  not  be.  privileged,  but 
the  cases  do  not  so  hold. 

"W^ore:  Evidence,  Vol.  IV,  Section  238J.  The  reason  is  that  the 
invitation  to  prescribe  necessarily  assumes  that  tne  physician  will  require  all 
the  data  he  can  obtain  upon  which  to  base  his  prescription.  It  has,  accordingly, 
been  logically  decided  in  Aspy  v.  Botkins,  160  Ind.  170  (i9|02),  that  an  X-ray 
photograph  taken  by  a  physician  in  the  course  of  treatment  is  inadmissible. 


"  Bnesenmeister  v.  Supreme  Lodge,  81  Mich.  ^5  (1890);  Patten  v.  Ins. 
Ass.,  133  N.  Y.  450  (1892);  Price  v.  Standard  L.  &  A.  Ins.  Co.,  99  N.  W.  1118 
(Minn.  1903),  conira  McGowan  v.  Supreme  Court,  104  Wis.  186  (1899). 
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fonner  abandons  it.*  While  in  pracdoe  it  is  generally  the  physi- 
cian who  declines  to  answer,  it  is  nevertheless  true  that  the  claim 
of  privil^e  should  be  formally  made  by  the  patient  himself.  Even 
after  the  death  of  the  patient,  the  privilege  may  be  claimed  by  the 
heir  or  representative  of  the  deceased  as  his  personal  successor;*^ 
though  it  cannot  be  invoked  by  an  assignee  of  a  contractual  interest.* 
Where  the  litigation  is  over  the  question  as  to  which  party  is  the 
rightful  successor  of  the  deceased,  it  would  seem  that  the  privi- 
lege could  not  be  invoked  at  all.  This  question,  however,  has  not 
yet  been  raised.  Naturally,  the  privilege  can  be  waived,*  and, 
unless-^required  by  statute,  the  waiver  need  not  be  made  in  express 
language.  It  may  also  be  waived  by  a  contract  made  before  the 
litigation  commenced.**  As  an  ordinary  rule  of  evidence,  it  is, 
of  course,  true  that  a  failure  to  object  to  the  witness'  answer  at  the 
proper  time  is  a  waiver  of  all  exception  thereto.  The  Courts  have 
taken  a  very  narrow  and  questionable  view  in  regard  to  what  con- 
duct will  be  r^arded  as  a  waiver  by  implication  *  Certainly 
bringing  a  suit  for  damages  for  personal  injuries  should  be  regarded 
as  waiving  the  privilege,  since  the  gist  of  the  action  turns  on  the 
extent  and  gravity  of  the  injury  itself;  and  it  would  certainly  ap- 
pear only  logical  to  hold  that  a  party's  own  testimony  as  to  his 
physical  condition  should  be  regarded  as  a  waiver  of  privilege  in 
regard  to  medical  testimony  concerning  the  same  condition. 
These  propositions  seem  self-evident;  and  yet  the  cases  do  not  so 
hold,"  thus  permitting  a  plaintiff  falsely  to  claim  that  a  physician 
has  treated  him  for  a  certain  injury  and  then,  by  claiming  the  privi- 
lege, to  prevent  the  physician's  truthful  disclosure  of  the  fact 
that  the  patient  was  not  really  injured  at  all.  It  has  also  been 
held  most  illogically,  that  a  waiver  of  the  privilege  at  one  trial 
will  not  prevent  the  right  to  claim  it  again  at  a  later  trial  upon  the 
same  conditions ,-''  and  practically  all  the  cases  hold  that  calling 
one  or  more  physicians  to  testify  as  to  one's  physical  condition 
is  not  a  waiver  of  the  privilege  in  regard  to  the  testimony  of  other 

^  Bui^^ess  V.  Sims  Drug  Co.,  114  la.  375  (1901). 

^  Davis  V.  Supreme  Lodge,  165  N.  Y.,  159  (1900).  Physician's  death  cer* 
tificate  registered  with  the  BcmutI  of  Health  excluded  as  privileged. 

^Edginton  v.  Mut.  Life  Ins.  Co.,  67  N.  Y.  185  (1876)  is  conira;  but  its 
leasoning  cannot  be  sustained. 

»G.  R.  &  L  R.  Co.  V.  Martin,  41  Mich.  667  (1879);  Blair  v.  Ry  Co..  89 
Mo.  537  (1886). 

M  Adrevens  v.  Mutual  R.  F.  L.  Ass'n,  34  Fed.  870  (1888);  Keller  v.  Ins. 
Co.,  95  Mo.  App.  627  (1903). 

*See  cases  in  Wlgmore:  Evidence,  Vol.  IV,  Section  2389  and  a  very  able 
criticism  of  the  illogical  attitude  of  the  Courts  in  this  matter. 

"Williams  v.  Johnson,  112  Ind.  273  (1887);  Green  v.  Nebegamaeir,  113 
Wis.  508  (1890);  McConnell  v.  Osage,  80  la.  293  (1890). 

'^  Burgess  v.  Sims  Drug  Co.,  114  la.  275  (1901);  Grattan  v.  Ins.  Co.,  92 
N.  Y.  274  (1887).  This  decision  was  later  overruled  in  Morris  v.  N.  Y.  etc, 
Ry.  Co.,  148  N.  Y.  88  (1898). 
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physicians  about  precisely  the  same  condition  *  Some  Courts* 
have  even  held  that  the  heir  or  representative  of  the  deceased  is 
not  entitled  to  waive  the  privilege,  but  these  decisions  cannot  be 
supported;  and  the  majority  opinion  is  the  other  way.*  The 
decisions,  however,  do  hold  that  the  privilege  is  waived  by  sending 
a  physician's  certificate  as  part  of  the  proofs  of  death  f  or  by  calling 
a  physician  as  witness  and  examining  him  as  to  one's  physical  con- 
dition,''and  it  has  also  been  held  that  requesting  a  physician  to 
attest  one's  will  is  by  implication  a  waiver  of  privilege  regarding 
all  testimony  concerning  the  validity  of  the  instrument.' 

In  view  of  the  present  illogical  state  of  the  law  upon  the  sub- 
ject, it  is  not  surprising  to  find  that  the  wisdom  of  granting 
this  privilege  at  all  is  to-day  very  much  in  dispute.  A  very  able 
plea  setting  forth  the  desirability  of  the  privilege  from  the  medical 
point  of  view  is  found  in  an  address  made  by  Dr.  Baird  before  the 
Georgia  Bar  Association;'  and  some  of  the  English  judges'  have 
favored  the  enactment  of  some  statute  according  it  to  British 
practitioners.  Its  desirability  has,  on  the  other  hand,  been  gravely 
doubted  by  an  able  New  York  judge,'  who  said,  "The  statute, 
as  we  feel  obliged  to  construe  it,  will  work  considerable  mischief 
.  .  .,  but  the  remedy  is  with  the  legislature  and  not  with  the 
Courts."  Moreover,  it  is  openly  and  logically  assailed  by  Prof. 
Wigmore,'  who  points  out,  inter  alia,  that  **  In  actions  for  personal 
injury'  the  permission  to  claim  the  privilege  is  a  burlesque  upon 

•Penn.  Mut.  Life  Ins.  Co.  v.  WUer,  lOO  Ind.  92  (1884);  Met.  St.  Ry. 
Co.  V.  Jacobi,  50  C.  C.  A.  619  (1902);  Baxter  v.  Cedar  Rapids,  103  la.  599 
(1S97).  These  decisions,  while  possibly  logical  enough  in  their  technical  reason- 
11^,  certainly  reach  a  conclusion  which  outrages  ordinary  common  sense. 

•Flint's  Est.,  100  Cal.  391  (1893);  Loder  v.  Whelfley,  in  N.  Y.  239 
(1888). 

•Fraser  v.  Jennison,  ^  Mich.  206  (1870);  Winters  v.  Winters,  102  la. 
53  (1897);  Morris  v.  Morris,  119  Ind.  343  (1889).  The  same  courts  ant^ 
which  deny  the  heir  or  representative  the  ri^ht  to  waive  the  privilege  admit 
his  right  to  claim  it;  and  these  decisions  in  California  and  New  York  seem  to 
overlook  the  fundamental  foundations  upon  which  the  privilege  rests. 

«^  Nelson  v.  Ins.  Co.,  no  la.  600  (1900);  Buffalo  L.  T.  &  S.  D. 
Co.  v.  Knights  T.  &  M.  M.  A.  Ass'n,  126  N.  V.  450  (1891). 

^  Lissal  v.  Crocker  Est.  Co.,  119  Col.  442  (1897);  Sovereign  Camp  v.  Gran- 
don,  64  Neb.  39  (1902). 

^Mullin's  Est.,  no  Cal.  252  (1895).  Physician's  testimony  as  to  testa- 
tor's sanity  admitted  since  he  was  a  witness  to  the  will. 

^  16  Ga.  Bar  Ass.  Rep.,  pp.  83-88  (1899). 


^Taylor  on  Evidence,  loth  Ed.  Vol.  I,  p.  647;  see  also  Brougham  J.,  in 
enough  v.  Caskell.  i  My.  &  K.  103  (1833). 
^Earl  J.  in  Renihan  v.  Dennin,  103  N.  Y.  573  (1886). 


«  IV  Wigmore:  Evidence,  Sections  2380  and  23^.  ,  ,  , 
^  It  seems  inconsistent  indeed  to  find  that  the  jurisdictions  which  extend 
the  privilege  of  professional  secrecy  to  the  furthest  limits  in  regard  to  medical 
oommunications  are  those  which  insist  upon  the  absolute  common-law  power 
cf  the  Court,  in  cases  of  tort  for  injury  to  the  person,  to  require  the  plaintiff 
to  submit  his  person  to  an  examination  by  experts.  See  Lane  v.  Spokane  Falls 
R.  R.  Co.,  y!  Pac.  Rep.  367  (Wash.  1899).  This  right  is  strongly  denied  in 
U.  P.  R.  Co.  v.  Botsford,  141  U.  S.,  250  (1890). 
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logic  and  justice."  Prof.  Wigmore  further  points  out  that  most 
of  the  litigation  in  which  the  privilege  is  invoked  is  of  this  character, 
or  over  life  insurance  policies  and  testamentary  capacity;  and 
that  there  is  no  reason  whatever,  in  any  of  these  actions,  to  con- 
ceal the  facts,  except  to  perpetrate  a  wrong  upon  the  opponent. 

With  the  exception  of  venereal  diseases,  physical  abnormal!* 
ties  and  troubles  peculiar  to  women,  it  is  probably  only  an  ultra- 
sensitive person  who  makes  the  slightest  attempt  to  conceal  the 
nature  of  an  illness  or  injury;  and  die  above  mentioned  disorders 
are  rarely  of  any  legal  importance  except  in  divorce  suits  when 
the  testimony  is  taken  only  before  a  referee  and  not  made  public. 
It  would  seem  better,  therefore,  on  grounds  of  public  policy,  either 
so  to  draft  a  statute  as  to  grant  legal  secrecy  only  to  communica- 
tions made  in  regard  to  the  physical  applications  mentioned  atUe^ 
and  then  only  when  sought  publicly  in  open  Court,  or  else  to  abolish 
the  privilege  entirely.  It  should  not  be  the  policy  of  the  law  to 
shield  a  few  highly  sensitive  individuals  with  a  statute  which  arms 
the  vast  majority  of  litigants  with  a  weapon  for  which  their  sole 
use  is  to  obstruct  or  defeat  the  ends  of  justice. 
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Account  Stated — Retaining  Account  Rendered  Without  Objection — 
In  Minnesota,  where  a  debtor  retained  an  account  rendered  him  by  a  creditor 
for  an  unreasonable  time  without  objection,  it  was  held  that  such  retention  was 
evidence  of  assent  by  the  debtor  to  the  balance  as  rendered,  and  an  admission  of 
its  correctness  from  which  the  law  implies  a  promise  to  pay  the  sum  stated  therein 
to  be  due;  it  is,  therefore,  an  account  stated.  Western  Newspaper  Union  v. 
Segerstrom,  136,  N.  W.  Rep.  753  (Minn.,  1912). 

The  principal  case  is  m  accord  with  the  weight  of  authority.  Sherman  v. 
Sherman,  2  Vem.  276  (1692);  Willis  v.  Jemegan,  2  Atk.  251  (1741);  Andins  v. 
Levy,  57  Miss.  (1879);  Fitzgerald  v.  First  National  Bank,  114  Fed.  474  (Neb., 
1902).  The  rule  that  a  debtor,  by  retaining  an  account  rendered  for  an  unreason- 
able time  without  objection,  was  presumed  to  have  assented  to  it  and  it  thereby 
became  an  account  stated,  arose  out  of  the  customs  and  practices  of  merchants, 
and  was  originally  adopted  in  England  by  Courts  of  Chsincery  as  applicable  to 
merchants  only.  Sherman  v.  Sherman,  2  Vem.  276  (1692).  It  was,  however, 
early  applied  in  the  United  States  in  cases  at  law.  Bainbridge  v.  Wila)x,  i 
Baldw.  (U.  S.)  536  (1832). 

In  some  states,  the  Courts  have  refused  to  extend  the  rule  beyond  contro- 
versies between  merchants.  Brown  v.  Vandyke,  8  N.  J.  Eq.  705  (1853);  Reffner 
V.  Hewitt,  7  W.  Va.  585  (1874).  With  the  enlarged  needs  of  business,  however, 
the  majority  of  states  have  extended  it  to  all  classes  of  business  men.  Towsley 
V.  Denison,  ^  Barb.  490  (N.  Y.,  1866);  McCord  v.  Manson,  17  111.  App.  118 
(1885).  As  m  the  principal  case,  the  retention  is  merely  regaraed  as  evidence 
of  an  account  stated  which  is  rebuttable.  Burst  v.  Jackson,  10  Barb.  219  (N.  Y., 
1850).  It  is  a  matter  of  fact  for  the  jury  to  decide  whether  the  retention  by  the 
debtor  was  for  a  reasonable  time  or  not.  Darby  v.  Lastrapes,  28  La.  Ann.  605 
(18^).  The  account  as  rendered  must,  however,  be  unambiguous  and  clearly 
indicate  the  nature  and  extent  of  the  plaintiff's  demand  upon  the  defendant. 
Manon  Co.  v.  Carrerras,  26  Mo.  App.  229  (1887).  The  person  to  whom  the 
account  is  sent  must,  of  course,  be  a  debtor  of  the  sender;  he  is  not  liable  for  the 
debts  of  another  of  which  an  account  is  sent  to  him  by  mistake.  Daytona  Co. 
V.  Bond,  47  Fla.  136  (1904);  Allen  &  Co.  v.  Hotel  Co.  88  N.  Y.  S.  944  (1904). 

Amendment  of  Pleadings — ^Action  Against  an  Execittor — ^Suit  was 
brought  against  an  executor  for  his  testator's  negligence.  After  the  Statute  of 
Limitations  had  run,  the  Court  refused  to  allow  an  amendment,  which  made 
the  person,  described  as  executor,  defendant  individually  as  the  sole  devisee 
under  the  will  of  the  decedent.  It  was  held  that  where  an  amendment  may 
involve  in  personal  liability  one  who  was  not  made  a  party  originally,  it  should 
not  be  permitted  if  objected  to.  Bender  v.  Penfield,  83  Atl.  Rep.  585  (Pa. 
1912). 

After  the  Statute  of  Limitations  has  run,  a  new  action  would  be  unavail- 
ing. Hence  an  amendment  which  brings  in  new  parties  or  changes  the  ca- 
pacity of  those  involved  will  be  disallowed.  LeBar  v.  R.  R.  Co.,  67  Atl.  413 
(Pa.,  1907);  King  v.  Avery,  37  Ala.  169  (1861).  It  has  been  manyt  imes  decided 
that  a  new  cause  of  action  cannot  be  introduced,  or  new  parties  brought  in, 
or  new  subject  matter  presented,  or  a  vital  and  material  defect  in  the  plead- 
ings corrected  after  the  Statute  of  Limitations  has  become  a  bar.  Grier  v.  As- 
surance Co.,  183  Pa.  334  (1898);  Trego  v.  Lewis,  58  Pa.  463  (1868);  Kaul  v. 
Lawrence,  73  Pa.  410  (1873);  Wilkinson  v.  N.  E.  Borough,  215  Pa.  486  (1906). 

The  fact  that  the  amendment  happens,  as  in  the  principal  case,  to  intro- 
duce as  a  party  one  who  is  the  legal  representative  of  the  estate  originally  com- 
plained against,  is  a  matter  of  no  consequence.  Rights  of  action  in  different 
capacities  even  though  in  the  same  individual  cannot  he  mixed  and  interchanged. 
Garman  v.  Glass,  46  Atl.  Rep.  923  (Pa.,  1900). 
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But  where  the  Statute  of  Limitations  has  not  run,  an  amendment  sub* 
stituting  or  adding  a  party  will  usually  be  allowed.  Wilson  v.  First  Church« 
^6  Ga.  5M  (1876;;  Patton  v.  Pittsbur:gfh  Co.,  96  Pa.  169  (1880);  Wood  v. 
Lane,  84  Mien.  531  (1891).  In  a  few  cases  where  the  Statute  of  Limitations 
was  not  involved,  such  amendments  have  been  held  inadmissible.  Miles  v. 
Strong,  60  Conn.  393  (1891);  Baron  v.  Walker,  80  Ga.  lai  (1887). 

Contracts — Mutuality — Enforcbiibnt — ^The  defendant  made  a  written 
offer  of  a  certain  piece  of  land,  complying  with  the  Statute  of  Frauds,  which 
offer  was  orally  accepted  by  the  plamtiff ;  whereutx>n  the  defendant  refused  to 
perform  on  the  ground  of  lack  of  mutuality  of  obligation,  insomuch  as  the  ac- 
ceptance was  verbal  and  hence  not  binding  on  the  plaintiff.  HM:  where  a 
valid,  written  option  to  sell  real  estate  is  orally  accepted,  the  agreement  be- 
comes mutual  and  may  be  specifically  enforced  notwithstanding  the  defense 
of  lack  of  mutuality.    Fox  v.  Hawkins,  135  N.  Y.  Supp.  245  (1912). 

It  is  a  general  principle  that  mutuality  of  obligation  b  required  as  a  con- 
dition to  the  right  of  specific  performance.  There  is,  however,  an  exception, 
which,  while  not  entirely  without  contradiction,  is  almost  as  well  establbhed  as 
the  general  principle  itself;  this  exception  is  that  specific  performance  may  be 
granted  at  the  instance  of  a  party  not  originally  bound  by  a  contract  within  the 
Statute  of  Frauds  because  he  did  not  sign  the  same,  against  another  party  who 
did  sign  it,  Clason  v.  Bailey,  14  Johns.  489  (N.  Y.  1817);  Miller  v.  Cameron* 
45  N.  J.  Eq.  95  (1889);  Smith's  Appeal,  69  Pa.  474  (1871);  Austin  v.  Wacks, 
30  Minn.  335  (1883);  Corson  v.  Mubrany,  4s;  Pa.  88  (1865). 

The  reason  generally  given  for  the  exception  is  that  by  resorting  to  a  suit 
for  specific  performance,  the  party  who  did  not  sign  adopts  the  agreement  and 
renders  it  obli^tory  upon  himself.  This  exception  is,  of  course,  a  relaxation  of 
the  general  pnndple  requiring  mutuality  of  obl^^ation  as  a  condition  of  specific 
performance;  but  the  tendency  of  the  cases  is  to  r^ard  the  principle  as  satisfied 
if  there  is  a  mutuality  of  obligation  at  the  time  the  relief  is  sought,  and  not  to 
require  such  mutuality  from  the  beeinning. 

Chancellor  Kent,  in  Clason  v.  Bailey,  said  that  he  thought  that  the  weight 
of  argument  was  against  the  exception,  but  concluded  that  the  exception  was 
too  well  established  to  be  questioned. 

A  few  cases  have  held  that,  where  the  party  seeking  specific  performance  of  a 
contract  within  the  Statute  of  Frauds  was  not  originally  bound  because  he  did 
not  sign  the  contract,  he  is  not  entitled  to  its  specific  performance  in  equity 
against  the  party  who  did  sign.  Lipscomb  v.  Watrous,  3  App.  D.  C.  i  (1894); 
Durall  V.  Myers,  2  Md.  Ch.  401  (1850);  Kane  v.  Luckman,  iti  Fed.  609  (1904). 
These  cases,  though  not  without  the  support  of  logic,  are  clearly  against  the  great 
weight  of  authonty. 

Contracts — ^Nudum  Pactum — ^Two  minors,  respective  sons  of  the  plaintiff 
and  the  defendant,  were  arrested  for  stealing  mone^  irom  the  plaintiff.  ^  To  pro- 
cure their  release,  the  plaintiff  paid  the  costs,  relying  upon  the  promise  of  the 
defendant  to  reimburse  him  one  half  the  costs  and  al^  one  half  the  sum  stolen. 
Subsequently,  the  defendant  paid  the  plaintiff  his  share  of  the  costs  but  refused 
to  pay  the  remainder.  The  Court  denied  the  plaintiff  recovery  on  the  ground 
that  the  defendant's  promise  was  nudum  pactum  inasmuch  as  the  defendant 
was  under  no  lesal  obligation  to  pay  the  debt  of  his  son.  Wilkins  v.  Barnes,  75 
S.  E.  Rep.  361  (Ga.,  1912). 

This  case  is  flatly  contra  to  the  well-established  doctrine  of  consideration, 
which  "may  consist  either  in  some  right,  intent,  profit  or  benefit  accruing  to  one 
party  or  some  forbearance,  detriment,  loss  or  responsibility  given,  supplied  or 
undertaken  by  the  other, "  Currie  v.  Misa,  L.  R.  10  Excheq.  153, 162  (Eng.,  1875). 
It  is  not  necessary  that  the  promisor  receive  any  benefit.  Henry  v.  Durrell,  71 
Neb.  691  (IQ04),  affirmed,  128  N.  W.  Rep.  528  (Neb.  1910);  for  any  detri- 
ment suffered  by  the  promisee  at  the  request  of  the  promisor  is  sufficient  to  bind 
the  promise,  no  matter  how  small  the  detriment  or  injury  be.  Violet  v.  Patton, 
9  U.  S.  142  (1809);  Houck  V.  Frisbee,  66  Mo.  App.  16  (1896).  Or  if  the  promisee 
does  anjrthing  l^al,  upon  the  promisor's  request,  which  he  is  not  bound  to  do. 
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Street  v.  Gait,  136  App.  Div.  724  (N.  Y.  1910).  It  has  been  held  to  be  valuable 
consideration  if  the  promisee  gave  up  the  use  of  tobacco  for  a  certain  period. 
Talbot  V.  Stenmon's  Admr.  10  Ky.  Law  Rep.  33  (1888).  Chanee  of  residence  by 
the  promisee,  B^low  v.  Bigelow,  95  Me.  17  (1901);  extension  of  the  time  of  pay- 
ment, Reigel  v.  Ormsby,  iii  Iowa,  10  (1900);  giving  up  a  letter  at  the  promisor's 
reciuest,  Wilkinson  v.  Olivera,  i  Bingham's  New  CaacA,  490  (Eng.,  1835);  a  pro- 
mise for  a  promise  in  a  bilateral  contract,  Stanborough  v.  Warner,  4  Leonanl,  3 
(£iq^.,  1589).  A  benefit  to  a  third  party  is  sufficient  consideration,  so  the  pro- 
mise of  one  brother  to  care  for  a  third  brother,  imbecile,  whom  neither  was  under 
legal  obligation  to  support,  is  valid  consideration  for  the  promise  of  the  second 
brother  to  pay  for  such  board.    Harlan  v.  Harlan,  102  Iowa,  701  (1897). 

The  fact  that  the  plaintiff  in  reality  only  suffered  a  detriment  of  one-half 
the  costs  upon  a  promise  to  be  reimbursed  of  that  sum  plus  one-half  the  amount 
stolen  is  not  material,  for  "when  a  benefit  results  to  the  promisor  or  to  another 
at  his  request,  or  where  the  loss  or  inconvenience  is  sustamed  at  the  instance  of 
the  promisor,  the  latter  is  bound  to  perform  whether  the  consideration  is  sufficient 
or  not."  Newton  v.  Carson,  80  Ky.  30^  (i88a).  And  the  adequacy  or  inadequacy 
of  the  amount  paid  by  the  promisee  or  its  disproportion  to  the  sum  promised  does 
not  affect  the  question  of  the  kind  of  consideration,  since  the  adequacy  is  merely 
an  element  of  good  faith  and  has  no  bearing  upon  whether  the  consideration  is 
valuable  or  good.  Lindley  v.  Blumber^g,  9  Pacific  Rep.  894  (Colo.,  1908). 

CONTRACT9— Parties— BENEFIT  of  Third  Party— The  lessee  of  the  as- 
signee of  the  mor^agor  of  certain  properties  in  Pennsylvania  covenanted  in 
htt  lease  to  pay  as  rent  a  certain  sum  of  money  each  year  to  a  designated  Trust 
Company  on  behalf  of  the  bondholders  of  the  mortgagor.  In  an  action  by  the 
Trust  Company  against  the  lessee  for  unpaid  rent,  recovery  was  denied  because 
the  Trust  Company  was  a  stranger  to  both  the  contract  and  the  consideration 
and  the  promisee  owed  no  legal  or  equitable  obligation  to  the  plaintiff.  The 
lease  havmg  been  made  after  the  mortgap^e,  the  mort^i^;ee  can  neither  distrain 
nor  sue  for  the  rent  because  there  is  no  pnvity  of  contract  or  estate  between  the 
mortgasee  and  the  tenant.  There  was  no  novation.  Merchants'  Union  Trust 
Co.  v.  New  Philadelphia  Graphite  Co.,  8^  Atl.  520  (Del.,  1912). 

This  case  follows  the  stnct  common  Taw  doctrine  that  no  one  can  sue  upon 
a  contract  to  i^ich  he  is  not  a  party.  Pollock  on  Contracts,  222.  According  to 
the  strict  conception  of  contractual  liability,  privity  created  by  act  of  the  par- 
ties themselves  is  required  to  permit  one  to  sue  another  in  contract.  In  Eng- 
land today,  therefore,  one  not  a  party  to  a  contract  cannot  sue  upon  it  although 
made  for  his  express  benefit.  Gandy  v.  Gandy,  54  L.  J.  Ch.  1154  (1885).  His 
remedv  is  in  equttv  upon  the  trust. 

This  rule  has  been  broken  into  in  most  American  jurisdictions.  Lawrence  v. 
Fox,  20  N.  Y.  268  (1859),  Berry  v.  Doremus,  30  N.  J.  L.  399  (1863),  Delp  v. 
Brewing  Co.,  123  Pa.  a2  (1888)  and  the  early  Massachusetts  cases,  Arnold  v. 
Lyman,  17  Mass.  400  (1821)  and  Brewer  v.  £>i^er,  7  Cush.  337  (1851),  are  all 
cases  in  which  recovery  was  had  by  the  beneficiary  in  assumpsit.  In  all  these 
cases,  there  was  a  tranter  of  money  or  property  by  the  promisee  to  the  promisor 
for  the  plaintiff's  benefit  and  in  all  of  them  the  old  common  law  action  of  debt  or 
of  account  would  have  lain.  The  promisor  is  variously  treated  as  "in  effect  a 
trustee.  "Adams  v.  Kuehn,  119  Pa.  76  (1888);  as  a  "forwarding  agent,"  Bax- 
ter V.  Camp,  71  Conn.  245  (1898)  and  Ldly  v.  Hays,  5  Ad.  and  £.  548  (Eng., 
1836);  and  as  a  plain  debtor.  Berry  v.  Doremus,  supra.  The  common  law  rule 
and  this  exception  are  well  stated  in  Cooper  v.  Walther,  44  Pa.  Super.  303  (19 10). 

The  principal  case  does  not  fall  within  the  exception;  it  is  rather  one  of  a 
line  of  cases  qualifying  the  exception.  To  enable  a  stranger  to  a  contract  to  sue 
upon  it  when  there  has  not  been  a  transfer  of  property  to  the  promisor  for  the 
express  benefit  of  the  strai^r,  it  must  be  shown  (i)  that  the  contract  was  made 
for  his  express  benefit.  Freeman  v.  Pa.  R.  R.,  173  Pa.  274  (1896),  and  (2)  that  the 
promisee  is  under  some  Iqzal  or  equitable  obli^tion  to  the  beneficiary.  Vulcan 
Iron  Works  v.  Pittsburgh  Eastern  (Ilo.,  144  N.  Y.  App.  82  (191 1). 

In  certain  other  American  jurisdictions  although  privity  between  the  parties 
is  recognized  as  essential  to  enable  one  to  sue  in  contract,  it  is  held  that  privity 
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between  the  beneficiary  and  the  promisor  is  established  by  operation  of  law  as 
soon  as  promisor  and  promisee  have  agreed.  Tweeddale  v.  Tweeddale,  Ii6  Wis. 
Mj  (1903).  Neither  knowledge  of,  nor  assent  to,  the  agreement  by  the  bene- 
ficiary IS  essential.  Bay  v.  Williams,  112  III.  91  (1884);  nor  must  any  consideration 
move  from  the  beneficiary.   Rogers  v.  Gosnell,  58  Mo.  589  (1875). 

Forgery — ^Filling  up  Blank  Check— Where  two  men  were  partners  in  a 
joint  speculative  adventure,  and  one  i>rocured  the  indorsement  of  the  other  on  a 
check  m  blank  for  payment  of  their  joint  losses,  promising  not  to  fill  it  up  for 
more  than  a  certain  amount,  but  later  fiUins:  it  up  for  a  much  larger  amount, 
which  was,  however,  less  than  their  joint  in^btedness,  it  was  held  that  he  was 
not  guilty  of  forgery;  at  most  it  was  a  breach  ci  confidence.  Ex  parte  Geisler, 
196  Fed.  Rep.  168  (1912). 

It  is  well  settled  that  when  an  instrument  is  executed  in  blank,  it  is  forgery 
to  fill  in  the  blank  so  as  to  make  it  di£Ferent  than  was  intended  by  the  maker. 
Rex  V.  Hart,  7  Car.  &  P.  652  (1836);  State  v.  Kroeger,  ^7  Mo.  5M  (1871).  Ac- 
cordingly, where  one  who  is  authorized  to  fill  up  checks  signed  in  blank  with 
certain  amounts  and  to  use  them  in  the  prindpal's  business  for  a  particular  pur- 
pose, fills  them  up  for  a  larger  amount  and  appropriates  the  money,  he  is  guilty 
of  forgeiy.  People  v.  Dickie,  62  Hun,  400  (N.  Y.,  1891);  Regina  v.  Wilson,  2 
Car.  &  K.  527  (1847);  Rex  v.  Hart,  7  Car.  &  P.  652  (1836).  This  rule  is  put  on 
the  ground  that  by  filling  up  the  check  with  a  larger  amount,  the  rights  of  the 
drawer  are  prejudiced  and  an  extra  obligation  is  imposed  upon  him.  For  forgery 
is  the  fraudulent  making  or  alteration  of  a  writing  to  the  prejudice  of  the  rights 
of  another.     Com.  v.  Bargar,  2  Law  T.  (N.  S.)  17  (Pa.,  1880). 

In  the  principal  case,  it  is  said  that  thb  rule  is  confined  only  to  cases  of  em- 
ployer and  employee,  and  of  principal  and  agent,  but  not  to  a  case  where  the 
relationship  is  that  of  two  partners  jointly  liable  for  losses. 

Innkeeper— Liability— Who  Are  Guests— In  the  case  of  Pettit  v. 
Thomas,  148  S.  W.  Rep.  501  (Ark.,  1912),  appellant  was  a  hotel  proprietor,  who 
entertained  families  as  his  principal  patrons,  but  received  all  transient  guests 
who  came.  The  appellee  came  to  the  hotel  for  the  benefit  of  her  health,  ex- 
pecting to  remain  an  indefinite  length  of  time,  and  although  there  was  an  agree- 
ment as  to  the  weekly  rate,  there  was  none  as  to  the  time  of  stay.  Appellee 
sued  for  loss  of  lugge^  by  fire.  The  court  sustained  the  finding  that  the  ap- 
pellant was  an  innkeeper  within  the  meaning  of  the  law.  Walling  v.  Potter, 
^5  Conn.  185  (1868};  Bonner  v.  Willbom,  7  Ga.  307  (1840).  The  term  "inn" 
IS  synonymous  with  "tavern"  and  "hotel,"  but  not  with  "boarding  house," 
"restaurant"  and  "lodging  house."  Pinkerton  v.  Woodward,  33  Cal.  596 
(1867);  People  V.  Jones,  54  Barb.  311  (N.  Y.  1863).  Also  a  Pullman  car  com- 
pany in  so  far  as  it  renders  services  similar  in  kind  to  an  innkeeper's  is  subject  to 
the  same  liability.  Pullman  Palace  Car  Co.  v.  Lowe,  28  Nebr.  Rep.  239  (1889). 
Being  an  innkeeper,  the  appellant  was  an  insurer  of  the  property  of  the  guest 
committed  to  his  care,  and  liable  for  any  loss  thereof  not  arising  from  the  act 
of  God,  the  public  enemv,  or  the  neglect  or  fraud  of  the  owner.  Mason  v. 
Thompson,  9  Pick.  280  (Mass.,  1830);  Richmond  v.  Smith,  8  B.  &  C,  o  (Eng. 
1828);  Quinton  v.  Courtney,  2  N.  C.  (i  Hayw.)  40  (1794);  Libley  v.  Aldrich, 
33  N.  H.  553  (1856).  If  they  are  stolen  or  burned  without  the  fault  of  either 
guest  or  landlord,  the  latter  must  pay  for  them,  Schult2  v.  Wall,  134  Pa.  263 
(1890};  Norcross  v.  Norcross,  53  Me.  163  (1865);  Fuller  v.  Coates,  18  Ohio  St. 
343  (1868);  Jalie  V.  Cardinal,  35  Wis.  118  (1874).  A  few  jurisdictions  restrict 
the  liability  for  such  loss  to  cases  where  the  innkeeper  has  been  guilty  of  neg- 
ligence or  default.  Metcalf  v.  Hess,  14  111.  129  (1852);  McDanieb  v.  Robinson, 
26  Vt.  316  (1854);  Cutler  V.  Bonney,  30  Mich.  259  (1874). 

The  distinction  between  a  boardins;  house  and  an  inn  is,  that  in  the  former 
the  guest  is  under  an  express  contract  Tor  a  certain  time  at  a  certain  rate;  while 
in  the  latter  he  is  entertained  from  day  to  day  under  an  implied  contract.  Wil- 
lard  V.  Reinhardt,  2  E.  D.  Smith,  148  (N.  Y.,  1853);  Beaul  v.  Beck,  3  Cranch 
C.  C.  666  (U.  S.,  1829).     It  is  a  question  of  fact  for  the  jury  to  determine  from 
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the  contract.  Berkshire  Wootens  Co.  v.  Proctor,  7  Cush.  417  (Mass.,  1851); 
Neal  V.  Wilcox,  40  N.  C.  146  (1856);  Fay  v.  Pacific  Improvement  Co.,  93  Cal. 
253  (18^).  In  the  present  case,  the  appellate  court  aftirmed  the  instructions 
embodvmg  the  fore^ing  holdings,  under  which  the  iurv  found  that  the  appellee 
was  a  guest, "  in  view  of  the  fact  that  her  stay  at  the  hotel  was  to  be  indennite, 
and  to  be  ended  at  her  pleasure.  But,  under  substantially  similar  facts,  where 
the  stay  was  to  be  "until  such  time  as  the  appellee's  wife  should  be  benefited 
in  health,"  upon  a  finding  of  the  jury  that  the  appellee  was  a  "boarder,"  the 
appellate  court,  in  Moore  v.  Long  Beach  Development  Co.,  87  Cal.  483  (1891), 
refused  to  disturb  the  verdict. 

Insane  Persons — Liability  op  a  Lunatic  for  the  Tort  of  an  Em- 
ployee OF  the  Guardian — ^The  plaintiff,  while  driving  on  the  highway,  was 
injured  through  the  negligence  of  a  chauffeur  employed  for  a  lunatic  oy  his 
guardian.  Neither  the  lunatic  nor  the  guardian  was  being  carried  in  the  car 
at  the  time,  though  evidence  was  given  that  the  chauffeur  was  then  about  the 
general  business  of  the  lunatic's  establishment.  The  court  ruled,  Gillett  v. 
Shaw,  83  Atl.  Rep.  394  (Md.,  1912},  that  the  lunatic  was  not  liable,  because 
(i)  It  was  not  his  personal  tort  or  done  by  his  direction;  (2)  not  being  capable 
of  appointing  an  agent,  he  is  not  liable  for  the  .acts  of  one  claimed  to  he  his 
agent,  and  so  neither  his  property  nor  estate  can  be  held;  (3)  the  tort  was  that 
01  the  employee  of  the  ^pardian;  and  (4)  the  tort  of  the  employe  or  servant  of 
the  guardian  of  a  lunatic  cannot  bind  the  lunatic  either  personally,  or  render 
his  property  liable. 

The  decision  is  a  restriction,  if  not  a  departure,  from  the  earlier  adjudged 
cases,  niUng  that  an  insane  person  is  civill>r  Gable  to  answer  in  damages  for  his 
torts,  although  beii^  incapable  of  criminal  intent,  he  is  not  liable  to  indictment 
and  punishment.  Ward  v.  Weaver,  Hob.  134  (Eng.,  1646);  Hale  P.  C.  15,  i6. 
Lancaster  Bank  v.  Moore,  78  Penna.  St.  407,  412  (1875).  Action  is  said  to  lie 
for  any  tort.  Cross  v.  Kent,  32  Md.  581  (1870);  Jewett  v.  Colby,  66  N.  H.  399 
(1890);  intent  being  not  material,  Krom  v.  Schoomaker,  3  Barb.  6^7  (N.  Y., 
1848);  his  estate  t^ing  liable  for  his  tortious  acts,  Mclntyre  v.  Scholty,  121 
IlL  66j5  (1887).  One  pertinent  limitation  on  a  lunatic's  tort  liability  b  recog- 
.nized  in  actions  for  libel  and  slander  where  the  fact  of  the  well  known  insanity 
of  the  defendant  may  have  prevented  any  heed  being  given.  Yeates  v.  Reed, 
4  Blackf.  463  (Ind.,  1838);  Dickinson  v.  Barber,  9  Mass.  225  (1812). 

As  to  negligence,  other  than  that  personal  to  the  defendant  himself,  Morain 
y.  Devlin,  132  Mass.  87  (1882)  holds  that  a  lunatic  is  liable  for  the  in- 
jurv  suffered  oy  a  stranger  upon  defective  premises  owned  by  the  lunatic,  but 
under  the  control  of  the  guardian,  and  not  m  the  exclusive  occupancy  and  con- 
trol of  a  tenant.  The  underlying  questions  of  responsibility  in  this  case,  and 
the  recent  one  considered  above,  are  identical,  but  the  decisions  contra. 

Torts— Nbgugbnce — Duty  to  Child  Trespasser— When  a  child  of  23 
months  trespasses  upon  a  private  siding,  the  owner  owes  no  affirmative  obliga- 
tion to  anticipate  its  presence  and  in  absence  of  wanton  and  wilful  neglimice  is 
not  liable  for  any  injury  to  it.  Martin  v.  Hughes  Creek  Coal  Co.,  75  S.  E.  Rep. 
50  (W.  Va.  1912). 

Thb  case  merely  follows  the  general  rule  that  an  owner  of  premises  is  not 
bound  to  keep  them  safe  or  in  any  particular  condition  for  the  benefit  of 
trespassing  children.  Balls  v.  Middleboro  Town  &  Land  Co.,  24  Ky.  Law  Rep. 
114  (1902);  Peninsular  Trust  Co.  v.  City  of  Grand  Rapids,  131  Mich.  571  (1902); 
Hughes  V.  Boston  &. Maine  R.  R.,  71  N.  H.  279  (1902).  The  rule  in  the  "Turn- 
Table"  cases  does  not  apply,  as  there  is  no  liability  tor  failure  to  fence  a  freight 
yard.    Barney  v.  R.  R.,  126  Mo.  372  (1894),  a  fortiori  single  spur  on  private  pre- 


The  Court  distinguished  this  case  from  those  of  public  service  railroads  and 
property.^  "A  private  siding  leading  merely  from  private  property  to  the  line 
of  a  public  railroad,  over  which  the  public  can  have  no  rights  is  not  a  public 
utility.  This  is  plainly  true  where  the  premises  of  the  individual  benefited  either 
directly  adjoin  tne  railroad,  or  are  separated  only  by  a  few  feet. "  Wyman :  Public 
Service  Corporations,  Vol.  I,  Section  226  and  cases  cited;  Pittsburgh  W.  &  K. 
R.  R.  Company  v.  Ben  Wood  Iron  Works,  31  W.  Va.  710  (1888). 
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The  rule  in  West  Virginia  casting  the  affirmative  duty  upon  raihxMid  em* 
ployees  operating  trains  to  watch  out  for  infant  trespassers,  Gunn  v.  Railroad, 
42  W.  Va.  676  (1896),  36  L.  R.  A.  575,  is  contra  to  the  general  rule  that  emi>loyee» 
of  a  railroad  company  operating  one  of  its  trains  are  not  required  to  anticipate 
the  presence  of  cnild  trespassers  upon  its  tracks  or  property  and  the  duty  of 
using  ordinary  care  and  diligence  does  not  arise  until  his  presence  becomes  known, 
SouUiem  Railway  Co.  v.  Chatman,  6  L.  R.  A.  (N.  S.)  283,  124  Ga.  1026  (1906); 
Palmer  v.  Oregon  Short  Line  R.  R.  Co.,  34  Utah,  466  (1908),  16  American 
and  English  Ann.  Cases,  229  and  cases  cited. 

The  two  dissenting  justices  relied  strongly  upon  the  rule  in  Smith  v.  R.  R., 
25  Kan.  7^8  (1881),  but  that  case  is  not  in  point  as  the  siding  was  part  of  a  public 
service  railroad. 

Venue-— Actions:  Local  or  Transitory — In  a  case  where  the  plaintiff's 
real  property,  situated  in  New  Jersey,  was  negligently  set  on  fire  and  damaged, 
b^  tne  sparks  from  the  defendant  company's  locomotive,  it  was  held  that,  not- 
withstanding the  allegation  of  negligence,  such  an  action  was,  at  common  law, 
an  action  of  trespass  on  the  case  for  injury  to  real  property,  and,  therefore,  not 
maintainable  in  the  Courts  of  New  York.  Brisbane  v.  Penna.  R.  R.  Co.,  98 
N.  E.  Rep.  752  (N.  Y.  1912).  • 

The  above  decision  is  in  accord  with  the  great  majority  of  the  opinions  in 
this  country.  Livinfi;ston  v.  Jefferson,  i  Brock.  203  (W.  S.  C.  C.  181 1);  Alvin 
v.  Conn.  River  Lumber  Co.,  150  Mass.  560  (1890};  Cragin  v.  Lovell,  88  N.  Y. 
258  (1882);  Dodge  v.  Colby,  108  N.  Y.  445  (1888);  Peyton  v.  Desmond,  129 
Fed.  I  (1904). 

The  cases  coiUra  seem  to  be  but  three:  Barney  v.  Burstenbinder,  7  Lans. 
210  (N.  Y.  1872),  and  Home  Ins.  Co.  v.  Penna.  R.  R.,  11  Hun.  182  (N.  Y.  1877), 
which  have  later  been  overruled  in  their  own  state;  and  Little  v.  R.  R.  Co.,  65 
Minn.  48  (1896),  which  is  still  the  law  in  Minnesota. 

By  the  common  law  of  England,  an  action  for  the  recovery  of  damages  for 
injury  to  land  is  local  and  can  be  brought  only  where  the  land  is  situated.  This 
is  also  the  law  in  most  of  the  States  of  the  Union.  In  the  leading  case  of  Living- 
ston V.  Jefferson,  supra^  which  has  done  more  than  any  other  case  to  mold  the  law 
in  this  country,  Chief  Justice  Marshall  argued  against  the  rule,  showing  it  to  be- 
merely  technical,  but  concluded  that  it  was  so  thoroughly  established  by  authority 
that  he  was  not  at  liberty  to  disregard  it.  In  Barney  v.  Burstenbinder  and  in 
Home  Ins.  Co.  v.  R.  R.  Co.,  the  Court  attempted  to  lay  down  the  principle  that 
when  the  gravamen  of  an  action,  for  injuries  to  real  property,  is  negligence,  there 
the  action  is  transitory.  This  theory  has  not  been  recognized  anywhere  else 
and  has  been  ovemilecl  many  times  in  the  very  state  that  ventured  it.  Justice 
Mitchell,  in  the  Minnesota  case  of  Little  v.  R.  R.  Co.,  supra,  while  recognizing 
the  trend  of  the  authorities,  nevertheless  refused  to  be  bound  by  them  in  what  he 
considered  a  mere  technicality,  in  that  the  reparation  is  purely  personal  and  for 
damages;  and  changed  the  rule  in  Minnesota,  thereby  accomplishing  the  r^ult 
that  several  other  states  have  obtained  by  statute,  i  Revised  Code  of  Virginia 
of  1819,  page  450,  pp.  14;  Ohio  Statutes  annotated,  1897,  Section  5031. 
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A  Shobt  History  of  Engush  Law.    By  Edward  Jenks,  D.  C.  L.   Boston: 
Little  Brown  &  Co.,  1912. 

The  interest  aroused  in  that  long  neglected  subject,  English  Legal  Historyt 
by  the  brilliant  work  of  Sir  Frederick  Pollock,  Professor  Maitland,  Mr.  Justice 
Holmes  and  Dr.  Holdsworth,  not  to  mention  others  whose  studies  in  special 
ields  have  contributed  so  laraely  to  our  knowledge  of  English  law,  is  slowly  ex- 
tfp<<ing  from  those  centers  of  legal  education  where  the  enthusiasm  of  the  great 
masters  could  be  imparted  to  the  few,  and  penetrating  the  bar  as  a  whole,  so  that 
the  contemptuous  mdi£Ference  of  the  last  generation  toward  subjects  vaguely 
classed  as  academic,  is  slowly  giving  way  to  a  feeling  that  at  least  some  knowled^ 
of  legal  history  should  form  part  of  the  general  education  if  not  the  essential 
equipment  of  the  lawyer.  In  some  law  schools,  the  instruction  includes  a  con- 
siderable amount  of  historical  information  given  in  the  teaching  of  the  ordinaiy 
courses,  and,  no  doubt,  this  amount  would  be  laiger  and  more  coherent  were  it 
Bot  for  the  pressure  of  an  already  crowded  curriculum.  In  other  schools  sudi 
work  is  out  of  the  question,  while  the  office  student  is  left  with  no  means  of 
bridging  the  gap  between  Blackstone  and  the  Twentieth  Century. 

Out  of  the  abundance  of  his  learning  and  experience.  Professor  Jenks  has 
mppUed  the  need  for  a  text-book  of  moderate  size  on  this  topic.  The  difficulty 
of  co-ordinating  and  keeping  within  reasonable  bounds  a  subject  so  vast  and 
complex  is  so  i^reat  that  one  cannot  but  admire  the  manner  in  which  the  author 
has  nandled  his  material,  covering  the  whole  field  of  English  legal  history,  ex- 
cept constitutional  history,  from  the  Anglo-Saxon  period  to  the  present  time, 
in  a  single  volume  of  moderate  compass;  a  readable  volume  too,  clear,  simple  and 
with  a  personal  point  of  view  that  holds  the  reader's  attention.  The  method 
employed  is  not  the  so-called  ''vertical  method,"  by  which  each  sei)arate  topic 
is  traced  from  its  origin  to  its  present  form;  the  whole  work  is  divided  into  periods 
each  of  which  expresses  a  distinct  stage  in  legal  development.  In  the  earlier 
portions  of  the  work,  the  author,  although  expressing  many  decided  views  of 
his  own,  has  drawn  largely  upon  the  work  of  previous  writers;  but  in  the  modern 
portions  he  has  entered  upon  new  ground  not  traversed  by  other  writers  and  it 
IS  this  part  of  his  work  that  will  prove  of  the  utmost  value  to  the  professional 
reader  who  would  inform  himself  upon  the  maze  of  changes,  statutory  and  other- 
wise, through  which  the  common  law  has  passed  in  the  last  two  centuries.  The 
work,  of  course,  is  not  exhaustive;  that  is  neither  to  be  expected  nor  desired  in  a 
volume  intended  for  the  general  reader,  not  the  specialist.  But  it  is  quite 
comprehensive  enough  to  answer  the  purposes  of  the  student  beginning  the  study 
of  the  law,  as  well  as  those  of  the  lawyer  who  would  brush  up  on  his  history;  and, 
aside  from  such  strictly  professional  use,  it  is  particularly  well  adapted  for  col- 
lateral reading  in  University  courses  on  English  history  and  institutions. 

W.  H.  L. 

T&B  Practicb  of  Democracy.    By  Henry  E.  Foelske.  Milwaukee:  C.  N.  Caspar 
Co.,  1912. 

This  monograph,  whose  alternate  title  is  "Socialism  versus  Individualism," 
delivers  an  able  attack  upon  socialism  and  so-called  social  legislation  in  their 
relations  to  the  fundamental  principles  of  human  nature  and  political  economy, 
and  attempts  to  show  the  necessity  of  preserving  the  Constitution  inviolate  as 
well  as  the  desirability  of  further  enlarging  the  scope  of  the  judiciary.  ^ 

The  arguments  are  based  upon  uie  assumption  that  it  is  the  inalienable, 
moral  right  of  every  citizen  to  be  allowed  to  pursue  unrestrictedly  his  own  in- 
terests, unless  they  clash  with  some  absolute  moral  duty  owed  to  others.  The 
author  maintains  that  the  right  of  individual  freedom  to  this  extent  is  one  which 
is  not  only  cfuaranteed  by  the  so-called  "due  process"  and  "freedom  of  contract" 
clauses  of  the  Constitution,  but  is  also  the  result  of  human  nature  as  it  exists  to- 
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day.  All  that  the  Constitution  really  stands  for,  and  all  that  is  necessary  to  the 
welfare  of  society  is  that  each  individual  should  be  permitted,  as  long  as  he  in- 
flicts no  wrong  upon  another,  to  be  free  to  develop  himself  to  whatever  extent 
his  own  ability  can  bring  him.  Consequently,  all  political  doctrines  which  tend 
to  restrict  the  natural  development  of  the  individual  by  legislatively  hampering 
him  and  assisting  others  to  attain  an  economically  artificial  status  are  contrary 
to  the  real  principles  of  both  political  economy  and  political  science. 

As  a  necessary  corollary  to  the  individualistic  theory,  it  follows  that  rigid 
statutory  law  should  be  reduced  to  a  minimum  and  the  great  moral  and  economic 
principles  upon  which  the  common  law  is  based  should  be  interpreted  by  the 
judiciary  as  the  facts  of  each  case  warrant.  The  author  argues  very  forcibly 
that  the  Constitution  and  the  common  law  are  elastic  enough  to  cover  all  new 
situations;  and,  as  r^ards  the  Constitution,  he  claims  that  it  is  this  instrument 
with  its  two  great  individualistic  clauses  concerning  the  freedom  of  contract 
and  the  deprivation  of  property  without  due  process  of  law  which  stand  today 
as  the  chid  barriers  to  socialism  itself  and  unjust  social  legislation.  He 
asserts  that  the  remedy  for  present  conditions  does  not  lie  in  strensthening  and 
enlarging  the  executive  branch  of  the  government,  since  this  is  tenoung  towards 
an  autocracy  and  its  dangers,  and  he  believes  that  if  the  legislative  branch 
of  the  government  were  made  supreme*  the  rigid  codifying  of  moral  principles 
into  statutes  would  probablv  occur  and  would  work  grave  injustice  in  many 
cases.  He  accordingly  concludes  that  "the  work  of  enforcing  rights  and  re- 
dressdng  wrongs  is  the  duty  of  Courts  and  it  is  the  principal  function  of  legitimate 
political  government.*' 

The  work  itself  is  a  vfry  clear  statement  of  the  individualistic  point  of  view; 
and  is  an  interesting  addition  to  the  axguments  which  have  appeared  upon  the 
great  modem  politioil  controversy  as  to  whether  or  not  it  is  expedient  to  sacrifice 
some  of  the  rights  of  individual  freedom  for  the  benefit  of  a  broader  and  more 
altruistic  form  of  democracy. 

P.  C.  If.,  Jr. 
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CAN  THE  GERMAN  WORKMEN'S  INSURANCE  LAW  BE 
ADAPTED  TO  AMERICAN  CONDITIONS? 

The  Industrial  Accidents  Commission  of  the  State  of  Pennsyl- 
vania has  drafted  and  publi^ed  a  bill  to  provide  compensation  for 
injured  workmen,  which  is  modeled  after  the  English  law.  Soon 
after  such  publication  there  was  presented  to  that  commission  on 
behalf  of  the  Pennsylvania  Manufacturers'  Association  a  proposed 
workmen's  compensation  act,  modeled  after  the  German  law. 
Thereby  a  clear  issue  was  presented  as  to  the  relative  merits  of 
the  English  and  German  systems  of  compensation  for  work-in- 
juries, and  as  to  their  comparative  adaptability  to  conditions  in 
America. 

In  this  paper,  I  will  endeavor  to  present  the  arguments  in 
favor  of  the  choice  of  the  English  system  as  the  model  for  us  to 
follow. 

The  English  law  is  comparatively  simple  and  its  operations, 
are  readily  comprehended.  The  German  law,  on  the  contrary, 
is  extremely  complex,  and  it  is  difficult  to  acquire  a  correct  under- 
standing of  the  sum  of  its  essential  details.  In  expldning  the  two 
laws,  therefore,  it  will  be  necessary  to  dwell  at  greater  length  upon 
the  German  law,  so  as  to  elucidate  its  weaknesses  and  dangers  and 
the  difEculties  in  the  way  of  adapting  any  part  of  it  to  Americaa 
conditions.  We  can  then  intelligently  compare  the  respective 
merits  and  demerits  of  the  two  systems  of  compensation  law. 

(67) 
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The  British  "Workmen's  Compensation  Act,  1906"  applies 
to  wage-earners  in  practically  all  employments.  It  replaces  the 
Act  of  1897,  which  applied  to  certain  enumerated  industries  only, 
and  the  Act  of  1900,  which  applied  to  agricultural  employments. 
This  Act  imposes  upon  the  employer  a  direct  liability  to  compen- 
sate his  employees  for  accidental  injuries  arising  out  of  and  in  the 
course  of  their  employment.  Some  enumerated  occupational 
diseases  are  treated  as  injuries,  and  must  be  compensated  for  ac- 
cordingly. The  scale  of  compensation  is  approximately  50  per 
cent,  of  the  estimated  wage  loss  from  injury,  beginning  at  the  end 
of  the  first  week,  and  under  conditions  reverting  back  to  the  date 
of  injury. 

The  statute  does  not  relieve  the- employer  from  liability  for 
full  damages  at  Common  Law,  or  from  liability  for  limited  dam- 
ages under  an  earlier  statute;  but  those  liabilities  are  incurred  only 
where  the  employer  or  a  vice-principal  has  been  guilty  of  serious 
and  certain  fault,  and  they  are  practically  negligible. 

The  employer  may  insure  or  not,  at  his  option.  If  he  does 
insure,  the  insurance  does  not  relieve  him  from  his  individual 
liability. 

Disputes  may  be  settled  by  arbitration — either  by  a  standing 
board  voluntarily  organized  by  an  employer  and  his  employees  or 
otherwise, — or  by  a  judge  of  the  proper  County  Court,  sitting  as 
arbitrator  and  under  summary  procedure. 

An  employer  and  his  workmen  may  by  agreement  substitute 
a  scheme  of  mutual  benefit  insurance  in  place  of  the  law,  provided 
that  the  benefits  to  the  workmen  thereunder  are  equivalent  to 
their  benefits  under  the  law,  plus  their  contributions  if  any. 

The  German  "Workmen's  Insurance  Law"  (codified  in  191 1), 
is  divided  into  three  branches: 

The  Sickness  Insurance  Law. 

The  Accident  Insurance  Law. 

The  Invalidity  Insurance  Law. 

This  system  of  social  insurance  legislation  was  in  large  part 
a  development  of  old  established  usages  and  institutions.  Work- 
men's sickness  insurance  associations  were  quite  general  through- 
out large  parts  of  Germany,  and  the  Sickness  Insurance  Law 
simply  made  such  insurance  universal  and  compulsory,  and  re- 
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quired  employers'  contributions.  And  the  requirement  of  em- 
ployers' contributions  is  based  upon  a  pre-existing  legal  liability 
of  employers  in  many  occupations  to  care  for  their  sick  employees, 
a  liability  similar  to  that  which  exists  in  our  maritime  law.  And, 
similarly,  the  Accident  Insurance  Law  is,  to  a  degree,  a  develop- 
ment and  amendment  of  the  pre-existing  Employers'  Liability 
Law. 

The  sickness  insurance  is  the  basis  of  the  entire  system.  Al- 
though it  provides  for  the  care  of  the  sick  for  twenty-six  weeks 
only,  yet  it  disburses  annually  more  than  double  the  sum  disbursed 
by  the  accident  insurance.  (In  1909,  it  disbursed  333,000,000 
marks  as  against  161,000,000  marks  disbursed  by  the  accident 
associations).  It  takes  care  of  injured  workmen  for  the  first 
thirteen  weeks  after  accidents  without  expense  to  the  accident 
insurance;  and,  under  certain  conditions,  for  further  periods  at 
the  expense  of  the  accident  insurance.  It  thus  relieves  the  acci- 
dent insurance  of  nearly  all  care  and  expense  relative  to  injuries 
lasting  less  than  thirteen  weeks. 

These  three  branches  of  the  Workmen's  Insurance  Law  are 
so  intimately  correlated  and  interdependent,  that  we  cannot  ex- 
tract the  Accident  Insurance  Law  by  itself  and  then  expect  it  to 
work  satisfactorily.  Both  in  theory  and  in  practice,  it  is  an  or- 
ganic part  of  a  system  and  not  an  independent  unit. 

This  code  of  laws  is  elaborately  formulated  (in  over  1800 
sections),  is  carefully  framed  and  fitted  to  suit  the  peculiar  usages 
and  conditions  in  Germany,  is  founded  upon  a  system  of  close 
control  by  Government  over  the  conduct  of  individuals,  and  has 
been  unusually  well  administered.  In  many  respects,  it  has  been 
highly  successful,  and  as  a  whole  deserves  admiration  and  respect- 
ful consideration.  But  there  are  increasing  doubts  about  its 
permanent  success,  and  very  serious  difficulties  and  objections  to 
applying  it  or  any  integral  part  of  it  to  the  radically  different  con- 
ditions existing  in  our  country. 

As  to  the  accident  insurance  branch  of  the  Workmen's  In- 
surance Law:  As  originally  proposed  by  Bismarck,  it  was  to  have 
been  a  bureaucratic  state-insurance  law,  to  be  maintained  by  the 
taxation  of  employers  and  workmen.  Under  the  criticism  of  jurists 
and  industrial  experts,  however,  it  became,  before  enactment  in 
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1884,  a  collective  employers'  liability  law,  secured  by  insurance 
in  highly  autonomous  employers'  trade  mutual  insurance  associa- 
tions, subject  to  state  regulation.  Workmen's  contributions 
were  omitted,  except  as  received  indirectiy  through  the  sickness 
insurance;  and  the  German  Auident  Insurance  Law  now  rests  and 
always  has  rested  upon  a  juridical  principle  of  employers'  lia- 
bility for  compensation  as  a  substitute  for  employers'  liability 
for  dam^es  in  tort.  That  liability  is  the  basis  of  the  law;  and  the 
insurance  is  only  an  ancillary  method  of  effectuating  the  purpose 
of  the  liability. 

The  Accident  Insurance  Law  is  sub-divided  into  three  branches: 

The  Industrial  Accident  Insurance  Law. 

The  Agricultural  Accident  Insurance  Law. 

The  Navigation  Accident  Insurance  Law. 

These  three  laws  do  not  cover  wage-earners  in  all  employ- 
ments. 

It  is  unnecessary  to  discuss  the  Navigation  Accident  Law. 
As  to  the  Agricultural  Accident  Law,  it  is  sufficient  to  note  here 
that  German  experience  shows  that  insurance  of  agricultural  labor 
presents  a  problem  radically  different  from  that  of  insuring  in- 
dustrial labor;  and  therefore  the  German  law  devotes  a  distinct 
code  of  about  130  sections  to  it.  The  disposition  of  the  American 
admirers  of  the  German  law  seems  to  be  to  follow  exclusively  the 
Industrial  Accident  Law  and  to  apply  it  generally  to  all  employ- 
ments. Therefore  it  is  appropriate  to  elucidate  particularly  that 
branch  of  the  accident  law,  so  that  we  may  understand  the  ma- 
chinery and  conditions  requisite  to  its  successful  operation  and 
may  judge  of  its  suitability  for  application  to  non-industrial  em- 
ployments. 

With  special  provisions  covering  public  employments,  the 
Industrial  Accident  Insurance  Law  places  the  liability  for  compen- 
sation upon  employers'  trade  mutual  insurance  associations, 
there  being  generally  a  separate  association  of  all  employers  in 
each  trade  or  group  of  allied  trades  throughout  the  empire,  or  in 
each  of  some  large  territorial  divisions.  Membership  in  the  proper 
association  is  compulsory.  These  associations  are  highly  auto- 
nomous. Some  of  them  are  divided  into  almost  equally  autono- 
mous sections,  the  sections  being  substantially  voluntary  divi- 
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sions  of  the  associations.  There  are  66  associations,  comprising 
593  sections. 

Some  have  "branch  institutes."  These  organizations  are 
established  in  some  trades  to  take  care  of  the  small  irresponsible 
employers,  who  are  likely  to  run  up  liabilities  against  the  associa- 
tions without  adequate  return.  Members  of  branch  institutes 
are  charged  premiums  high  enough  to  maintain  "capitalized  value 
reserves,"  and  have  little  or  no  voice  in  the  management  of  the 
associations. 

Subject  to  governmental  control  and  regulation,  the  associa- 
tions or  sections:  (a)  Have  framed  their  own  constitutions  and 
make  their  own  by-laws,  (ft)  Fix  the  insurance  rates  charged  to 
their  members,  {c)  Make  and  enforce  safety  regulations.  (The 
workmen  have  some  representation  in  the  conferences  for  the 
adoption  of  safety  regulations.) 

Except  in  the  "Engineering  and  Excavating  Association" 
and  in  the  "Branch  Institutes,"  the  funds  to  pay  the  liabilities  of 
the  associations  are  raised  upon  the  deferred  assessment  basis, 
without  reserves  to  cover  outstanding  liabilities,  but  with  provi- 
sions for  small  reserves  to  provide  for  emergencies  and  periods  of 
depression. 

Payments  are  made  through  the  Post  Office. 

Benefits  begin  at  the  end  of  the  thirteenth  week  after  injury, 
and  consist  of  periodical  payments  amounting  to  66  per  cent,  of 
the  wage  loss  upon  wages  up  to  $428  and  upon  one-third  of  any 
excess.  There  are  also  some  complex  provisions  for  medical  care, 
to  be  explained  later. 

The  procedure  after  an  accident  is  about  as  follows:  In  the 
first  place  the  police  investigate  all  injuries.  The  injured  workmen 
are  cared  for  during  the  first  thirteen  weeks  by  their  sickness 
insurance  associations,  and  thereafter — ^if  still  disabled — ^receive 
pensions  and  necessary  medical  care  from  their  employer's  accident 
insurance  association.  That  association  makes  an  ex  parte  in- 
vestigation (to  which  witnesses  may  be  subpoenaed,  etc.),  decides 
what  it  deems  to  be  due  the  injured  workman,  and  makes  an  offer 
of  award.  If  that  offer  is  unsatisfactory  to  the  workman,  he  may 
appeal  to  the  local  insurance  office  (formerly  to  a  Board  of  Arbi- 
tration) ;  and  from  the  decision  of  such  office  a  second  appeal  lies 


Digitized  by 


Google 


72  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

to  the  highest  insurance  office  (of  the  Empire  or  of  the  State). 
Under  certain  conditions,  the  accident  association  may  revise  its 
award ;  and  from  that  revised  award  a  new  series  of  appeals  lies. 

Some  objections  to  and  difficulties  with  the  German  Industrial 
Accident  Insurance  Law  are: 

(i)  The  correct  marshalling  of  all  employers  and  their  organi- 
zation into  trade  associations  is  a  difficult  task,  and  entails  not 
only  much  initial  trouble  and  expense,  but  also  continuing  dis- 
putes and  litigation.  All  classifications  by  trades  are  necessarily 
arbitrary,  and  it  is  frequently  a  doubtful  question  in  which  of 
several  associations  a  particular  establishment  rightly  belongs. 
And  between  such  associations  there  are  often  serious  differences 
of  rates.  The  matter  of  assignment  to  an  association  and  of  trans- 
fer from  one  association  to  another  rests  in  the  discretion  of  the 
Insurance  Office.  Consequently,  there  arise  many  disputes  about 
assignments  and  appeals  for  transfers;  and  the  officials  are  subject 
to  political  influences  in  regard  thereto.  And  transfers  entail 
serious  difficulties  and  considerable  injustice  in  the  adjustment  of 
outstanding  liabilities  as  between  the  associations. 

(2)  The  practice  of  the  majority  of  the  associations  of  omit- 
ting to  maintain  reserves  to  cover  outstanding  liabilities — the 
reserves  maintained  being  sufficient  merely  for  emergencies  and 
periods  of  depression, — and  of  levying  assessments  sufficient  only 
to  meet  payments  falling  due  during  the  current  year,  incurs  such 
serious  economic  danger  and  has  so  many  inherent  disadvantages 
that  Germany  alone  has  ventured  to  permit  it.  Its  disadvantages 
and  the  objections  to  it  are  as  follows: 

(a)  While  it  starts  off  with  pleasingly  low  rates,  it  must 
eventually  result  in  unduly  high  rates.  The  universal  satisfaction 
at  first  felt  with  the  German  law  was  consequently  ephemeral. 
That  condition  is  passing.  There  are  now  some  loud  complaints 
from  employers,  and  their  dissatisfaction  will  increase,  as  rates 
continue  to  rise,  as  they  must  for  many  years  to  come.  The  rates 
in  Germany  today  average  about  treble  what  they  were  in  the  be- 
ginning. It  is  calculated  that  they  will  not  reach  their  stable 
maximum  for  some  twenty  years  more.  How  much  higher  they 
will  then  be,  no  one  knows,  but  the  majority  guess  is  that  they 
will  again  double.  ^ 

(b)  This  practice  conceals  the  cost  of  insurance.  No  one 
knows  what  is  the  true  cost  of,  as  distinguished  from  the  current 
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price  charged  for,  insuring  compensation  in  any  given  trade  in 
Germany  today. 

(c)  This  practice  once  embarked  upon,  the  law  cannot  be 
dianged  without  serious  embarrassments;  for  there  will  be  heavy 
liabilities  to  be  liquidated.  The  figures  for  the  industrial  associa- 
tions alone  are  not  available;  but  the  outstanding  capitalized  lia- 
bilities of  all  the  German  accident  associations  in  1910  were  esti- 
mated at  $271,900,000,  their  reserves  at  $75,930,000,  and  their 
deficiencies  at  $195,970,000.  Our  hazards  and  rates  of  wages 
being  approximately  double  those  of  Germany,  we  can  estimate 
the  probable  deficiencies  under  an  application  of  this  practice  in 
America  at  about  four  times  those  of  Germany,  relatively  to  the 
number  of  workmen  affected.  Under  the  English  law,  on  the  other 
hand,  there  are  no  deficiencies  to  be  liquidated,  and  that  law  could  be 
radically  changed  tomorrow  if  deemed  desirable,  without  disturb- 
ing existing  insurance  liabilities. 

(d)  This  practice  handicaps  new  establishments  by  compelling 
them  to  assume  the  liability  for  and  to  pay  a  material  proportion 
of  the  losses  of  their  pre-established  competitors.  And  it  imposes 
upon  successful  establishments  the  burden  of  liability  for  pensions 
for  injuries  incurred  in  establishments  of  defunct  and  insolvent 
competitors.  It  is  obvious  that  if  a  large  proportion  of  establish- 
ments in  any  trade  should  shut  down  the  financial  liability  thereby 
shifted  upon  the  survivors  would  be  ruinous.  In  this  respect  the 
dangers  and  defects  of  the  German  industrial  accident  insurance 
are  analogous  to  those  of  voluntary  mutual  life  insurance. 

{e)  Finally,  this  practice  is  subject  to  the  danger  that  the 
accumulated  liabilities  of  the  associations,  which  are  in  effect 
mortgages  on  the  various  branches  of  industry,  may  become  so 
burdensome  in  a  period  of  general  and  prolonged  depression  and 
contraction,  as  to  crush  the  industries  of  the  country  or  state 
affected  in  competition  with  the  industries  of  other  countries  not 
similarly  burdened.  To  meet  the  increasing  cost  of  overhead 
charges  for  past  indebtedness  in  a  period  of  continued  prosperity, 
rising  prices  and  expanding  industry  is  comparatively  easy.  But 
to  liquidate  a  heavy  indebtedness,  carried  over  from  the  past, 
under  opposite  conditions  is  an  entirely  different  matter. 

(3)  This  law  compels  insurance  where  insurance  is  unnecessary, 
and  thus  imposes  a  useless  expense  merely  to  round  out  a  paper 
scheme.  Railroads  and  large  companies  with  many  separate  es- 
tablishments, having  their  assets  and  risks  well  distributed  may 
properly  meet  their  compensation  liabilities  as  current  expenses, 
and  have  no  need  of  insurance.  To  force  them  into  a  mutual 
scheme  is  an  imposition  upon  them. 

(4)  The  arbitration  provisions  of  this  law  result  in  far  more 
litigation  than  the  judicial  procedure  provided  for  in  the  English 
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law;  and  the  process  of  adjustment  with  the  insurance  associations 
is  more  irritating  to  workmen  than  the  direct  n^otiations  with  the 
employers  or  their  insurers,  which  are  the  primary  mode  of  settle- 
ment in  England. 

To  compare  the  litigation  under  the  German  and  English 
systems:  In  Germany,  in  1909,  there  were  422,076  cases  wherein 
compensation  was  awarded  by  the  associations,  of  which  76,352 
(18.9  per  cent.)  were  appealed,  of  which  appealed  cases  22,794 
(5.4  per  cent.)  were  again  appealed  to  the  highest  insurance  offices. 
In  Great  Britain,  in  1909,  there  were  335,953  new  compensation 
cases.  In  all  8,254  cases  {2}4  per  cent.)  went  to  Court  under  the 
compensation  law  (besides  298  cases  under  the  tort  law).  But 
of  the  compensation  cases,  the  majority  were  settled  by  simple 
orders,  etc.,  and  only  4,105  {1J4  per  cent.)  were  tried.  Of  these 
latter  cases,  135  were  appealed  to  the  Court  of  Appeals  (the  ma- 
jority upon  the  construction  of  the  clause  "arising  out  of  and  in 
the  course  of"  the  employment) ;  25  of  which,  however,  were  with- 
drawn.    Only  two  cases  went  to  the  House  of  Lords. 

Both  the  German  and  British  experience  under  their  compen- 
sation laws  compares  favorably  with  their  previous  experience 
under  the  tort  law, — ^in  spite  of  the  fact  that  by  the  change  from 
the  law  of  "tort"  to  the  law  of  "compensation"  the  total  number 
of  cases  in  which  injured  workmen  are  entitled  to  relief,  and  about 
which  consequently  litigation  may  legitimately  arise,  has  been 
multiplied — in  England  at  least — about  nine  or  ten  times. 

The  foregoing  figures  show  how  ridiculous  are  the  frequent 
accusations  of  the  critics  of  the  English  compensation  law  that  it 
"has  resulted  in  enormous  litigation"  and  "fills  the  law  reports 
with  cases  of  statutory  construction."  They  also  show  how  un- 
justifiable is  the  belief,  entertained  by  many  of  our  advocates  of 
compensation  laws,  that  the  substitution  of  official  boards  of  ar- 
bitration or  of  administrative  officers  in  the  place  of  Courts  of 
Justice  would  reduce  litigation.  Issues  of  law  and  fact  would 
still  arise,  and  would  have  to  be  tried  very  much  in  the  old  way,  or 
injustice,  abuse  and  general  harm  would  result.  To  abandon  the 
existing  judicial  machinery  for  a  novel  substitute,  with  its  procedure, 
practice,  precedents,  etc.,  yet  to  be  worked  out,  would  be  a  per- 
fectly useless  change  from  one  kind  of  Courts  to  another  kind  of 
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Courts,  and  would  result  simply  in  a  duplication  of  expense.  It 
should  be  borne  in  mind  that  the  method  of  arbitration  proposed 
is  compulsory,  by  standing  boards  of  political  appointees,  and 
would  give  none  of  the  satisfaction  of  voluntary  arbitration. 

(5)  The  adjustment  and  final  determination  of  awards  by 
administrative  officers  has  led  in  Germany  to  many  abuses  com- 
plained of,  with  some  exaggerations  perhaps,  by  Herr  Friedens- 
burg,^  and  later  by  Dr.  Bemhard.*  All  the  facts  available  indi- 
cate  that  the  administration  of  the  insurance  law  has  been  power- 
fully influenced  by  a  desire  to  exercise  liberality  towards  the  un- 
fortunate and  governed  by  the  spirit  of  benevolence  rather  than 
of  law.  Experience  everywhere  demonstrates  that  such  a  policy 
produces  demoralizing  effects  and  carries  with  it  grave  danger  of 
fraud  and  abuse.  With  us,  such  questions  as  are  involved  in  the 
making  and  review  of  awards  always  have  been  determined  judi- 
cially, that  is  by  Courts  of  Justice.  And  every  lesson  of  experi- 
ence is  against  depriving  the  parties  affected  of  their  rights  to 
judicial  determination  of  such  questions;  for  administrative  boards 
do  not  furnish  adequate  guaranty  of  impartiality  or  of  strict  ad- 
herence to  law.*  The  contention  in  mitigation,  that  the  perver^on 
of  a  law  of  private  rights  to  purposes  of  public  charity  reduces  the 
volume  of  necessary  poor  relief,  is  not  supported  by  figures. 

In  Germany,  this  tendency  to  administer  public  charity  out 
of  private  funds  is  to  some  extent  checked  by  the  powers  of  the 
employers'  associations.  But  the  prevailing  idea  of  American 
imitators  of  the  German  law  is  to  raise  the  insurance  funds  by 
taxation.  Such  funds  would  be  public  funds;  and  it  is  further  their 
idea  that  the  original  awards  against  the  funds  should  be  made  by 
political  officers.  Under  such  conditions,  the  rights  of  the  em- 
ployers' associations,  in  and  to  the  funds  or  otherwise,  would  be 
far  different  and  far  less  effectually  safeguarded  than  in  Germany. 

(6)  There  are  serious  political  dangers  incident  to  the  control 

*  "The  Practical  Results  of  Working  Men's  Insurance  in  Germany, "  Fenli- 
nand  Friedensbuig,  Translation,  The  Workmen's  Compensation  Service  and  In- 
formation Bureau,  N.  Y.,  191 1. 

*''The  Future  of  Social  Policy  in  Germany,"  Ludwig  Bemhard,  Piof.  of 
PoL  Sdenoe,  University  of  Berlin,  ''Stahl  und  Eisen,"  Apr.  18, 1912. 

•  Henry  W.  Famam  and  Ernst  Freund,  in  "Survey,"  N.  Y.,  May  4,  1913 
pp.  243.  245. 
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of  the  associations,  of  their  funds  and  of  the  rate  making.  In  the 
first  place,  the  public  functionaries  having  the  regulation  of  the 
insurance,  have  the  individual  employers,  at  their  mercy;  they  may 
mould  the  constitutions  and  by-laws  of  the  associations  so  as  to 
favor  their  friends  and  ruin  their  enemies;  in  assignments  to  asso- 
ciations they  can  dispense  favors;  by  their  control  over  rate  making 
they  can  likewise  dispense  favors  and  mar  the  whole  scheme  for 
accident  prevention.  In  the  second  place,  assuming  that  the  pub- 
lic officials  exercise  their  powers  of  control  properly,  there  still 
remains  the  certainty  of  bitter  political  struggles,  between  the 
private  classes  affected,  for  the  control  of  the  associations — such 
control  carrying  with  it  the  control  of  the  common  funds  and  of  the 
rate  making.  This  is  best  illustrated  in  Germany  by  the  use  that 
the  socialists  have  made  of  their  control  of  the  sickness  insurance 
associations  as  means  for  the  propaganda  of  socialism,  and  the  con- 
sequent struggle  on  the  part  of  employers  (aided  by  a  minority  of 
the  workmen)  to  secure  equal  representation  in  the  management 
of  those  associations,  even  at  the  expense  of  higher  contributions. 
And  even  among  the  employers  all  is  not  harmonious;  but  the 
different  classes  of  employers  are  constantly  "wire-pulling"  for  con- 
trol. The  German  policy  has  been  to  form  the  associations  of  aa 
harmonious  elements  as  possible;  and  as  between  the  smaller  and 
greater  employers  to  frame  their  constitutions  so  as  to  give  control 
to  the  latter.  Will  American  politics  permit  the  adoption  of  that 
policy?  If  not,  the  smaller  will  outvote  the  greater  employers^ 
and  will  unjustly  impose  the  bulk  of  the  cost  upon  them.  Indeed, 
whichever  horn  of  the  dilemma  we  should  elect,  an  industrial  civil 
war  would  almost  inevitably  result. 

In  addition  to  the  foregoing  objections  inherent  in  the  German 
law  is  the  further  objection  that  it  does  not  fit  our  local  conditions^ 
because: 

(i)  It  is  suited  to  a  people  who  are  accustomed  to  paternalistic 
governmental  control  of  all  their  actions.  It  is  impossible  to  ex- 
plain— or  for  the  average  American  mind  to  comprehend — the 
multitude  and  minuteness  of  the  practices  of  this  kind  incident 
to  the  administration  of  the  German  law.  But  the  following, 
examples  will  serve  to  illustrate:  Injured  workmen  are  obliged  to 
submit  themselves  to  hospital  or  surgical  treatment  about  as  their 
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employers'  associations  may  prescribe — ^subject  to  some  check 
from  govermnental  regulation.  And  employers  are  obliged  to 
submit  their  private  books  and  papers  to  the  inquisitorial  inspec- 
tion of  their  competitors — ^if  officials  of  their  associations — ^and  of 
public  officials,  almost  without  check. 

(2)  It  depends  for  its  success  upon  an  elaborate  system  of 
police  registration  and  surveillance,  for  which  there  is  no  substi- 
tute here.  What  the  police  do  in  Germany  in  the  way  of  investi- 
gating accidents  and  injuries,  identifying  parties,  checking  frauds, 
exaggerations,  etc.,  etc.,  would  have  to  be  done  here  by  some  equal 
force  of  equal  efficiency,  or  the  German  scheme  would  here  mis- 
carry. 

(3)  Its  low  cost  of  administration  is  due  in  part  to  the  free 
use  of  the  Post  Office  in  making  payments.  In  our  States  we  would 
have  to  organize  a  lai^e,  separate  force  for  that  purpose. 

(4)  It  has  succeeded  only  through  almost  perfect  adminis- 
tration of  the  governmental  functions,  and  an  unvarying  imperial 
policy;  whereas  our  administration  is  looser,  and  is  apt  to  change 
its  policy  with  changing  party  administrations. 

(5)  It  is  suitable  only  for  a  stable  and  homogeneous  industrial 
population  and  stable  industrial  conditions,  whereas  our  industrial 
population  is  fluid  and  made  extraordinarily  complex  by  immigra- 
tion; and  our  small  employers  are  constantly  changing  their  in- 
dustrial status — changing  from  the  condition  of  employees  to  that 
of  employers  and  vice  versa,  and  changing  their  businesses. 

(6)  Germany  is  large  enough,  probably,  to  furnish  an  ade- 
quate distribution  of  risks  in  each  trade  association,  without  which 
distribution  insurance  as  to  employers  is  a  mockery  and  a  mis- 
nomer, and  worse  than  no  insurance  at  all.  But  probably  no 
State  in  the  United  States  is  large  enough  to  do  that  in  all  trades, 
and  consequently,  if  the  German  scheme  were  followed,  there 
would  be  many  trade  associations  in  which  there  would  be  too  few 
establishments  with  too  small  aggregate  assets  to  provide  any- 
thing like  adequate  risk  distribution.  Truly  unfortunate  would  be 
the  plight  of  a  responsible  employer  with  a  good  business  who  should 
be  forced  into  a  blind  pool  with  a  few  comparatively  irresponsible 
competitors  and  saddled  with  a  joint  liability  for  the  risks  of  all. 
A  good  illustration  of  this  has  already  occurred  under  the  Wash* 
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ington  law,  resulting  from  what  is  known  as  the  Chehalis  disaster.^ 

(7)  The  German  scheme  is  suited  to  a  state  where  employ- 
ments generally  are  carried  on  continuously  within  the  jurisdic- 
tion. But  in  each  of  our  States  there  are  many  employers  whose 
employees  work  irregularly  part  of  the  time  within  and  part  of 
the  time  without  the  State.  Consequently,  their  premium  rates 
would  have  to  be  adjusted  so  as  to  apply  to  each  payroll  only  for 
the  part  of  the  time  employed  within  the  State.  It  would  be  a 
very  difficult  task  to  apportion  the  payrolls  accordingly.  And 
there  would  be  many  disputes,  and  many  conflicts  between  the 
Courts  of  different  jurisdictions  in  applying  their  different  laws 
to  transient  and  interstate  employments. 

(8)  The  German  law  shuts  off  all  recourse  to  the  Courts,  and 
leaves  every  question  arising  thereunder  to  be  decided  by  adminis- 
trative officials.  Under  our  constitutions  that  cannot  be  done; 
and  according  to  the  lessons  of  our  political  experience  that  should 
not  be  done. 

(9)  The  German  law  compels  every  employer,  to  whom  it 
applies,  unconditionally,  to  enter  into  a  contract  of  insurance  with 
a  specified  mutual  insurance  association.  Under  our  constitu- 
tions that  cannot  be  done. 

(10)  The  German  Industrial  Accident  Insurance  Law  dele- 
gates to  the  trade  associations  the  legislative  power  to  enact  rules 
and  regulations  for  safety  and  to  enforce  the  same  in  the  establish- 
ments of  their  members  by  appropriate  fines  and  penalties.  This 
power  is  the  principal  factor  for  accident  prevention  in  German 
industries.  Under  our  constitutions  such  power  cannot  be  dele- 
gated by  statute.  But  it  may  be  conferred  by  contract  upon  a 
voluntary  mutual  insurance  association.  And  approximately 
equivalent  results  in  the  way  of  accident  prevention  are  obtained 
in  England  under  a  system  of  insurance  in  private  companies  by  a 
correct  differentiation  of  premiimi  rates  according  to  hazards. 

There  remain  to  be  considered  a  few  difficulties  and  pitfalls 
in  the  way  of  an  adaptation  of  the  German  Industrial  Accident 
Insurance  Law: 

«  Cf.  "A  Novelty  in  LegiBlation, "  by  Will  G.  Graves  of  the  Washington  Bar, 
Spokane,  191 1. 
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(i)  As  stated  above,  that  law  is  intimately  correlated  with  the 
Sickness  Insurance  Law,  which  disposes  of  all  injuries  lasting  less 
than  fourteen  weeks,  without  trouble  or  expense  to  the  accident 
insurance  associations.  Without  the  sickness  insurance,  we  would 
have  to  extend  the  accident  insurance  so  as  to  compensate  for 
injuries  lasting  over — say — two  weeks.  Such  insurance  would 
be  concerned  with  a  very  much  larger  proportion  of  injuries  than 
the  German  law — ^about  60  per  cent,  instead  of  22  per  cent., — and 
would  cover  the  class  of  short  time  injuries  in  regard  to  which  im- 
positions are  greatest  and  the  ratio  of  expenses  of  administration 
is  highest.  That  difference  would  make  all  the  experience  of  the 
German  insurance  as  to  cost,  practice,  etc.,  etc.,  inapplicable,  so 
that  in  effect  we  would  have  to  proceed  without  experience  to 
guide  us.  It  is  vain  to  consider  devising  offhand  a  system  of 
sickness  insurance  to  serve  as  a  basis  for  a  system  of  accident  in- 
surance. For  with  our  unstable  and  immigrant  working  popula- 
tion, sickness  insurance  is  a  problem  infinitely  more  complex  than 
work-accident  compensation,  and  a  problem  such  as  no  foreign 
country  has  ever  solved. 

(2)  The  Industrial  Accident  Insurance  Law  is  designed  and 
fitted  to  apply  only  to  industrial  employments  (manufacture, 
transportation  and  construction).  And  the  entire  Accident  In- 
surance Law  does  not  cover  all  employments  or  even  wage-earners 
in  all  employments;  and  it  is  not  appropriate  therefor.  Conse- 
quently, if  we  are  seriously  to  imitate  the  German  example,  we 
must  prepare  distinct  and  appropriate  codes  for  industries,  for 
agriculture,  for  maritime  employments,  for  commercial  employ- 
ments, etc.,  respectively,  and  must  accurately  and  in  detail  define 
the  scope  of  these  different  codes,  as  conditions  actually  require. 
Nothing  could  be  more  contrary  to  the  spirit  of  their  asserted  model 
than  the  crude  schemes,  applying  sweepingly  to  all  employments, 
that  have  been  proposed  in  America  as  adaptations  of  this  German 
law. 

(3)  The  formation  and  organization  of  the  compulsory  trade 
mutual  insurance  associations  is  a  problem  that  cannot  be  solved 
satisfactorily  simply  by  prescribing  what  trades  shall  form  separate 
associations,  and  then  compelling  employers  to  associate  accordingly 
and  to  work  out  their  salvation  as  best  they  may,  under  the  dicta- 
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torial  supervision  of  some  state  officials.  Germany  did  not  leap 
in  the  dark  like  that.  Before  the  German  law  was  enacted,  the 
administrative  regulations  were  fairly  outlined  and  agreed  to  and 
the  trade  associations  and  their  constitutions  were  tentatively 
formed  or  projected.  Care  was  exercised  to  form  the  associations 
as  far  as  possible  of  harmonious  elements.  The  great  Krupps 
works  were  made  practically  a  distinct  association.  The  policy 
adopted  tended  to  give  control  of  the  associations  to  the  ''captains 
of  industry."  And  the  small  employers,  so  far  from  being  given 
equal  voting  power  with  their  lai^er  associates,  in  some  associations 
have  been  relegated  to  "branch  institutes,"  in  the  management 
whereof  they  have  practically  no  voice  at  all.  In  fact,  there  are 
about  a  thousand  details  relating  to  the  administration  and  regu- 
lation of  the  associations  which  in  some  way  must  be  determined 
and  settled  in  advance  before  this  complex  scheme  can  be  put  into 
operation  successfully.  And  yet  there  is  no  indication  that  the 
American  advocates  of  the  German  model  have  given  them  even 
the  slightest  consideration. 

(4)  In  order  correctly  to  follow  the  precedent  of  the  Industrial 
Accident  Insurance  Law,  it  is  necessary  to  distinguish  carefully 
between  compulsory  mutual  insurance  and  state  insurance,  and 
to  avoid  taxation  and  bureaucratic  management — as  distinguished 
from  bureaucratic  regulation  and  governmental  assistance.  The 
German  industrial  employer  is  liable  to  his  association  for  ''as- 
sessments" to  pay  a  quasi-contractual  liability — ^he  is  not  taxed; 
the  mutual  associations'  funds  are  private  not  public  funds,  and 
are  managed  by  the  associations,  and  not  by  public  officials — al- 
though subject  to  public  regulation;  and  the  funds  are  disbursed  by 
the  associations,  and  not  by  public  officials — although  the  Post 
Office  assists.  These  distinctions  are  vital.  And  yet  many  in 
America  think  that  they  are  imitating  the  German  Industrial 
Accident  Law,  when  they  propose  to  resort  to  the  exercise  of  the 
power  of  taxation  to  raise  the  insurance  funds,  and  when  they  con- 
fide to  public  officials  the  management  and  disbursement  of  the 
funds.  In  fact,  they  are  varying  from  essential  features  of  their 
model,  and  imitating  in  part  either  the  Agricultural  Accident  In- 
surance Law  of  Germany,  or  the  Norwegian  law.  It  is  not  within 
the  province  of  this  article  to  present  the  objections  to  these  latter 
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laws.  It  is  sufficient  to  say  that  the  merits  of  the  Industrial 
Accident  Law  of  Germany  cannot  truthfully  be  claimed  for  either 
of  them. 

Now  to  turn  to  the  alternative — ^the  English  precedent. 

The  English  Workmen's  Compensation  Law,  applied  to  in- 
dustrial employments,  would  be  the  simplest  and  least  experimental 
first  step  in  the  direction  of  wider  social  insurance;  and  yet  in  itself 
would  entail  no  departure  from  our  political  principles  and  only 
a  slight  change  in  our  juridical  principles — and  that  change  one 
which  many  of  us  believe  is  not  fundamental. 

It  would  remedy  the  one  industrial  evil  which  particularly 
calls  for  immediate  relief — the  injustice  of  our  liability  laws. 

It  would  not  interfere  with  the  accustomed  usages  and  liberties 
of  our  people. 

It  would  adhere  to  our  time  honored  practice  of  judicial  de- 
termination of  issues  affecting  private  rights  and  liabilities. 

It  would  avoid  absolutely  all  the  dangers  and  abuses  of  bureau- 
cracy inherent  in  systems  like  the  German. 

It  would  avoid  the  political  struggles  over  the  control  of  trade 
associatigns  and  the  management  and  disposition  of  mutual  funds, 
inherent  in  the  German  system. 

It  would  be  a  prudent  experiment,  adapted  to  further  develop- 
ment or  amendment;  whereas  the  German  system,  once  embarked 
upon,  can  never  be  departed  from  without  the  embarrassments 
of  liquidating  a  heavy  outstanding  indebtedness. 

Against  the  English  law  certain  objections  are  currently  in- 
sisted upon  by  some  well-known  publicists,  who,  on  the  other  hand, 
give  the  German  law  unlimited  endorsement.  These  objections 
will  now  be  dismissed  seriatim. 

First:  As  to  cost: 

The  critics  referred  to  measure  the  cost  of  compensation  by 
the  rates  of  insurance.    That  leads  into  grievous  error. 

The  English  insurance  rates  cover  the  total  cost.  The  German 
rates  do  not  cover  the  cost  of  insurance — much  of  it  is  deferred. 
The  published  German  rates  do  not  cover  the  expenses  of  manage- 
ment; which  are  extra,  and  are  assessed  separately. 

In  addition  to  the  cost  to  employers  in  Germany,  there  is  a 
heavy  cost  to  the  public — and  the  cost  to  the  public  of  an  adapta- 
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tion  of  the  German  law  would  be  higher  in  America.  That  cost 
would  consist  of:  (i)  The  cost  of  a  field  and  office  force  to  super- 
vise and  regulate  the  associations,  their  rate-making,  and  the  col- 
lection, investment  and  disbursement  of  their  funds.  (2)  The 
cost  of  a  great  system  of  official  boards  of  arbitration,  with  offices, 
clerks,  etc.  (3)  The  cost  of  a  force  to  disburse  payments  and  to 
exercise  surveillance  over  claimants  and  pensioners.  The  total 
cost  of  these  three  forces,  if  adequate  for  their  duties,  would  be  an 
amount  which  the  public  would  not  tolerate;  and  if  adequate 
forces  were  not  provided  the  whole  scheme  would  miscarry. 

The  argument  is  frequently  advanced  that  because  the  German 
rates  of  insurance  are  lower  than  the  rates  charged  for  insurance 
of  compensation  under  the  recent  law  of  New  Jersey,  and  because 
the  cost  of  management  of  insurance  in  private  companies  under  our 
tort  laws  amounts  sometimes  to  65  per  cent,  of  premiums,  while  the 
accredited  cost  of  management  in  the  German  associations  is  only 
about  15  per  cent.,  therefore  insurance  under  the  German  method 
would  be  cheaper  than  insurance  in  stock  companies  of  the  direct 
liability  for  compensation. 

These  arguments  are  both  quibbles.  Taking  them  up  in 
order: 

The  German  rates  are  no  indication  of  what  our  rates  would 
be  under  the  German  method,  because:  (i)  Our  hazard  is  at  least 
twice  as  great  as  the  German  hazard.  (2)  Our  insurance  would 
cover  all  injuries  lasting  over  two  weeks  instead  of  those  only 
which  last  over  thirteen  weeks;  i,  e.,  about  60  per  cent,  instead  of 
22  per  cent,  of  injuries.  (3)  Our  expenses  of  management  would 
be  about  three  times  greater  than  the  German.  Consequently,  the 
comparison  between  the  German  and  the  New  Jersey  rates  fur- 
nishes no  indication  of  the  relative  cost  of  insurance  under  a  scheme 
like  the  German  and  under  the  direct  liability.  The  best  indicator 
of  the  relative  cost  of  the  two  systems  of  insurance  is  to  compare 
the  German  with  the  English  rates.  Such  a  comparison  shows  that 
the  English  rates  average  a  little  lower  than  the  German  rates, 
although  the  latter  have  not  yet  reached  the  stage  where  they  cover  the 
cost.  And  looking  further  into  the  German  rates,  it  is  to  be  noted 
that  the  rates  in  Germany  for  some  comparatively  non-hazardous 
trades  are  inordinately  high.     For  example,  the  rate  for  tanneries, 
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which  in  England  is  0.75,  in  Germany  is  8.23.  Such  startling 
rates  in  Germany  indicate  that  there  exist  serious  dangers  in  the 
German  method  of  insurance. 

As  to  the  cost  of  management  of  insurance  under  the  various 
systems:  That  cost  under  our  tort  liability  is  no  indication  of  what 
the  cost  would  be  under  a  direct  liability  for  compensation;  2ind 
consequently  it  is  wholly  deceptive  to  compare  that  cost  with  the 
cost  under  the  German  system.  The  cost  of  management  under  a 
settled  direct  liability  compensation  law  in  England  is  about  36 
per  cent.  The  corresponding  cost  in  Germany,  it  is  claimed,  is 
about  15  per  cent.  Nevertheless  insurance  in  England  is  to  be 
had  as  cheaply  as  in  Germany.  And  the  cost  of  administering 
insurance  in  America  under  an  adaptation  of  the  German  law  would 
be  about  three  times  as  great  as  the  cost  in  Germany,  because  here 
the  scheme  would  lack  the  free  assistance  of  the  Post  Office  and  of 
an  all-pervading  police  force,  and  because  it  would  have  to  deal 
with  the  short-time  injuries,  with  which  the  German  accident  in- 
surance is  little  concerned,  and  in  regard  to  which  the  expenses  of 
management  are  relatively  highest. 

Consequently,  it  is  difficult  to  form  any  estimate  of  the  cost 
of  compensation  insurance  in  America,  particularly  under  an  adap- 
tation of  the  German  system.  But  foreign  experience  gives  us 
every  reason  to  believe  that  the  cost  in  America  of  a  system  of  in- 
surance in  imitation  of  the  German  would  be  infinitely  greater 
than  the  cost  in  Germany,  and  much  greater,  in  the  long  run,  than 
under  an  adaptation  of  the  English  law. 

Second.  It  is  objected  to  the  English  law  that  it  does  not 
tend  to  reduce  accidents,  whereas  the  German  law  does.  Now  it 
is  almost  certain,  although  not  demonstrable,  that  generally  both 
laws  do  tend  to  reduce  accidents.  Why  then  this  invidious  dis- 
tinction? Because  in  England  the  volume  and  ratio  of  accidents 
have  increased,  while  in  Germany  it  is  the  opinion  of  experts  that 
the  law  reduces  accidents.  But  the  volume  and  ratio  of  accidents 
have  correspondingly  increased  in  Germany;  and  it  is  the  opinion 
of  experts  that  the  English  law  likewise  reduces  accidents.  Apply 
the  same  test  to  both  laws  and  they  measure  about  the  same. 

A  report,  in  1904,  of  a  Parliamentary  Committee  appointed  to 
investigate  the  workings  of  the  Compensation  Act  of  1897,  in  which 
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it  was  stated  that  the  Committee  could  not  see  that  that  law  had 
had  any  effect  in  accident  reduction,  is  often  cited  against  the 
English  law.  But  expert  industrial  opinion  is  contra;  and  the 
doubtful  finding  by  that  Committee  is  explained  by  the  dictum  of 
the  German  experts  that  the  effect  of  their  law  in  the  line  of  acci- 
dent prevention  could  not  be  seen  in  statistics  until  it  had  been  in 
operation  fifteen  years.  And  a  later  British  Departmental  Com- 
mittee on  Accidents  has  reported  as  follows  (to  quote  the  summary 
in  the  Annual  Report  of  the  Chief  Inspector  of  Factories  for  1910): 
**They  find  that  while  the  accident  risk  probably  remained  almost 
constant  in  the  decade  1897-1907,  any  increase  due  to  extended  use 
of  machinery  and  greater  pressure  being  counteracted  by  improved 
inspection  and  by  the  greater  care  resulting  from  the  Workmen's 
Compensation  Act,  it  has  decreased  since  1907,  owing  to  the  causes 
above  named  and  to  the  experience  of  employers  in  the  efficient 
guarding  of  machinery.  They  regard  the  increase  of  reported 
accidents  up  to  1907  as  due  almost  entirely  to  improvement  in 
reporting,  which  since  that  date  has  been  less  marked,  so  that  the 
effect  of  lessened  risk  has  shown  itself  in  the  statistics.  '* 

Strong  testimony  in  favor  of  the  efficiency  of  the  direct  lia- 
bility law  of  Great  Britain  in  the  way  of  accident  prevention  may 
be  found  in  the  brief  of  Mr.  John  Calder,  a  leading  industrial  ex- 
pert, filed  with  the  Congressional  Employers'  Liability  Commission,* 
and  in  the  testimony  of  Messrs.  Gill  and  Clynes,  M.P.,  before  the 
New  York  Employers*  Liability  Commission.* 

Third.  It  is  objected  to  the  English  form  of  compensation 
law  that  it  provides  no  security  to  injured  workmen  for  the  pay- 
ment of  their  compensation.  It  is  to  be  noted  that  this  criticism 
is  not  included  in  the  sweeping  arraignment  of  the  English  law  by 
Mr.  Miles  M.  Dawson,  in  his  brief  filed  with  the  Congressional 
Commission  on  Employers'  Liability  (1911);  and  the  significance  of 
this  omission  is  that  in  actual  experience  in  England,  there  has 
been  almost  no  loss  from  the  omission  of  any  requirement  of  se- 
curity.'   Looking  at  the  subject  practically,  it  is  obviously   far 

*  Report  of  Hearings,  Pt.  2,  p.  768. 

*  Minutes  of  Evidence,  1910,  pp.  81,  89. 

*  See  testimony  of  Mr  Gill,  M.  P.,  before  N.  Y.  Employers'  Liability  Com- 
mission, Minutes  of  Evidence,  1910,  p.  81. 
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more  needful  to  require  of  employers  security  for  their  contingent 
liabilities  for  '' damages"  under  our  existing  American  negligence 
laws,  than  it  is  to  require  security  for  the  contingent  liabilities  for 
compensation  under  the  English  law, — ^and  yet  we  have  never 
thought  it  necessary  to  do  so.  Why  then  merely  because  one  lia- 
bility is  substituted  for  another  should  the  addition  of  a  require- 
ment for  security  be  deemed  essential?  It  is  true  that  accrued 
liabilities  for  long  continuing  pension  payments  under  the  compen- 
sation law  subject  the  beneficiaries  to  the  risk  of  their  respective 
employers  continuing  solvent  during  such  periods;  but  it  is  easy 
to  require  security  for  accrued  liabilities  without  requiring  general 
insurance  in  advance.  It  is  also  possible  that  dummy  corporations 
may  be  resorted  to  to  defeat  the  liability  (a  practice  more  probable 
^n  America  than  in  England) ;  but  in  that  event  a  particular  remedy 
can  be  adopted  to  meet  that  particular  evil.  It  is  also  probable 
that  in  America  compulsory  security  may  prove  to  be  advisable 
in  some  industries.  It  would  be  absurd,  however,  to  subject  all 
industries  to  unnecessary  bureaucratic  domination  or  to  launch 
the  state  in  an  uncertain  and  expensive  actuarial  experiment  merely 
to  forestall  the  possibility  of  an  abuse  that  has  not  arisen  in  actual 
practice. 

Fourth.  It  is  objected  to  the  English  form  of  compensation 
law  that  it  starts  with  a  maximum  strain  upon  industries.  The 
meaning  of  this  is  that,  upon  the  adoption  of  such  a  law,  employers, 
if  they  insure,  must  start  in  abruptly  to  pay  premiums  sufficiently 
high  to  establish  reserves  to  cover  the  capitalized  values  of  liabili- 
ties accruing  during  the  period  paid  for — ^which  premiums  will  un- 
doubtedly be  so  much  higher  than  the  premiums  for  insuring  the 
liability  for  negligence  as  to  cause  some  embarrassment  at  first; 
whereas  under  the  German  system  only  payments  due  during  the 
first  year  need  be  provided  for  by  the  first  year's  assessment- 
premiums,  and  the  future  payments  upon  accrued  pension  liabili- 
ties may  be  left  to  be  provided  for  by  future  assessments;  and  the 
increase  in  premiums  is  thereby  made  gradual.  But  there  are 
serious  objections  hereinbefore  explained,  to  the  German  method: 
it  is  too  much  like  issuing  bonds  to  pay  for  current  expenses. 
And  it  is  to  be  noted  that  British  industries  have  passed  through 
the  period  of  initial  strain  without  material  embarrassment,  and 
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now  have  the  advantage  of  solvent  insurance.  And  it  is  also  to 
be  noted  that  all  other  countries  except  Germany  have  elected 
to  meet  the  initial  strain  of  the  increased  liability  at  once,  without 
attempting  to  distribute  it. 

Fifth.  It  is  objected  to  the  English  form  of  compensation 
law  that  it  withdraws  a  maximum  amount  of  capital  from  indus- 
tries. This  objection  is  simply  a  corollary  of  the  proceeding,  and 
means  that  the  heavy  premiums  paid  into  insurance  reserves  are 
withdrawn  from  industry,  whereas  under  the  German  system  em- 
ployers are  allowed  to  retain  and  use  in  their  industries  a  large 
part  (i.  «.,  approximately  that  part  not  yet  due  and  payable  to 
the  beneficiaries)  of  the  moneys  for  which  they  are  indebted  for 
compensation.  The  economic  theory  underlying  this  objection 
requires  demonstration;  for  it  is  the  general  opinion  that  the  money 
paid  for  insurance  reserves  is  not  locked  up  in  vaults,  but  is  invested^ 
and  that  a  fair  proportion  of  it  finds  its  way  back  into  industry. 

Sixth.  It  is  objected  to  the  English  law  that  it  causes  dis- 
crimination against  the  employment  of  the  aged  and  defective* 
This  is  an  evil  of  disputed  proportions.  That  it  exists  at  all  is 
more  generally  denied  .•  But  it  is  more  reasonable  to  suppose  that 
employers  do  so  discriminate  considerably,  not  only  because  the 
aged  are  somewhat  more  liable  to  injury  (as  appears  from  the  Ger- 
man statistics),  but  also  and  more  particularly  because  accidents 
to  elderly  persons  often  lead  to  permanent  disabilities  caused  not 
so  much  by  the  injuries  as  by  old  age,  and  which  consequently 
obligate  the  employers  to  pay  what  are  in  effect  old  age  pensions 
in  addition  to  compensation  for  the  injuries.  It  is  difficult  to 
form  an  estimate  of  the  extent  of  this  discrimination,  because  there 
is,  independently  of  this  cause,  a  universal  preference  for  younger 
men  in  taking  on  new  workmen,  particularly  in  the  more  hazardous 
industries.  If  the  objection  is  to  be  deemed  material  it  may 
readily  be  avoided  by  minor  amendment  to  permit  old  men,  etc., 
to  contract  for  a  sliding  scale  of  compensation,  dependent  upon  age 
or  certified  infirmity,  as  is  now  being  advocated  in  England.  It 
cannot  be  avoided  by  adopting  the  German  Industrial  Accident 
Insurance  Law,  because  that  law  by  itself  would  cause  about  as 

•  See  testimony  of  Mr.  Gill,  M.  P.,  before  N.  Y.  Employers*  Liability  Com- 
mission, Minutes  of  Evidence,  1910,  p.  76. 
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much  discrimination  as  does  the  direct  liability  in  England.  It  is 
the  Disability  Insurance  Law  and  not  the  Accident  Insurance  Law 
that  in  Germany  stills  complaint  of  this  discrimination. 

Seventh.  It  is  objected  to  the  English  law  that  it  is  not  con- 
ducive to  workmen's  efficiency.  It  is  commonly  believed  that 
during  the  past  half  century  the  average  physique  of  the  English 
working  classes  has  degenerated,  whereas  the  physical  well  being 
and  efficiency  of  the  German  working  classes  have  increased.  And 
some  of  the  panegyrists  of  the  German  law  attribute  this  improve- 
ment in  Germany  to  the  Workmen's  Insurance  Law,  and  this  real 
or  supposed  degeneration  in  England  to  its  compensation  law. 
There  is  only  a  modicum  of  truth  in  the  former  conclusion,  and  none 
in  the  latter. 

While  the  German  Workmen's  Insurance  Law  has  undoubtedly 
exerted  a  material  influence  in  improving  the  contentment  and  well- 
being  of  the  working  classes  and  thereby  in  promoting  workmen's 
efficiency,  it  does  not  follow  that  this  result  is  due  to  the  distinctive 
features  of  the  Industrial  Accident  Insurance  Law,  so  that  the  effect 
of  the  German  system  as  a  whole  would  have  been  any  less  bene- 
ficial had  the  direct  liability  for  accidents  been  adopted  instead  of 
compulsory  mutual  insurance.  And  it  is  a  tremendous  exaggera- 
tion to  attribute  the  growth  in  German  efficiency  so  exclusively  to 
the  Workmen's  Insurance  Law  alone,  since  widespread  vocational 
training,  compulsory  military  service,  an  iron  discipline  and  early 
and  wise  child  labor  regulation  are  considered  by  many  to  have  been 
the  principal  factors  in  bringing  about  that  result.  Moreover 
it  is  a  vital  mistake  to  attribute  German  industrial  efficiency  too 
much  to  the  workmen.  German  man^^rial  and  technical  effi- 
ciency were  famous  before  the  workmen's  insurance  laws,  and  are 
undoubtedly  the  ultimate  cause  of  Germany's  general  efficiency 
and  prosperity.  And  the  more  one  studies  the  subject,  the  less 
becomes  one's  admiration  for  the  German  Workmen's  Insurance 
Law  in  comparison  with  one's  admiration  for  the  administrative 
efficiency  that  has  made  those  cumbrous  statutes  operate  success- 
fully. 

Eighth.  It  is  objected  to  the  English  law  that  it  does  not 
provide  for  the  medical  care  of  the  injured.    A  comparison  of  the 
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different  policies  of  the  German,  French  and  English  laws,  will 
aid  to  an  understanding  of  this  subject. 

Under  the  German  law,  the  employers'  associations  are  obli- 
gated to  provide  medical  care,  etc.,  for  injured  workmen;  but  the 
control  of  the  whole  matter — including  control  of  the  patients — ^is 
given  almost  absolutely  to  the  employers,  subject  to  moderate 
state  regulation.  The  employers'  associations  seem  to  have 
exercised  their  powers  diplomatically,  and  the  practice — except 
for  some  incidental  abuses — has  worked  well,  producing  good  re- 
sults in  the  way  of  cures. 

In  France,  the  employer  is  liable  for  the  cost  of  medical  care, 
wherever  necessary,  but  the  injured  employee  has  the  choice  of 
physician.  This  practice  gives  rise  to  many  abuses,  is  uselessly 
expensive,  and  produces  the  worst  results  in  the  way  of  cures,  etc. 

The  English  law  places  no  obligation  upon  the  employer  to 
furnish  medical  care,  trusting  that  his  self-interest  to  effect  cures 
as  soon  as  possible  will  induce  him  (or  his  insurer)  to  furnish  proper 
medical  care  wherever  necessary.  The  consensus  of  opinion 
seems  to  be  that  generally  it  has  resulted  as  expected;  but  it  doe 
not  cause  due  medical  care  to  be  given  so  universally  as  does  the 
German  law;  and  it  has  been  construed  to  permit  the  expense  of 
hospital  care  to  be  deducted  from  compensation  benefits,  which — 
generally — is  wrong. 

The  choice,  therefore,  lies  between  the  English  and  German 
practices.  And  it  seems  safer  to  follow  the  English  practice,  with 
some  modifications,  at  first. 

Ninth.  It  is  objected  to  the  English  law  that  it  has  caused 
general  dissatisfaction,  whereas  the  German  law,  it  is  contended^ 
is  generally  satisfactory.  In  discussing  this  porposition,  it  should 
be  borne  in  mind  that  the  comparison  lies  between  the  English 
Workmen's  Compensation  Act  and  the  German  Accident  In- 
surance Law,  and  not  between  the  English  Old  Age  Pension, 
Sickness  Insurance  and  Workmen's  Compensation  Laws,  on  the 
one  hand,  and  the  entire  German  Workmen's  Insurance  Law,  on 
the  other  hand.  And  while  as  a  whole  and  in  many  of  its  details 
the  German  system  is  the  more  perfect  and  the  more  generally 
satisfactory,  yet  the  degree  of  satisfaction  given  by  the  accident 
laws  of  the  two  countries  respectively  is  about  equal. 
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The  German  Industrial  Accident  Insurance  Law  was  at  first 
extremely  satisfactory  to  employers,  on  account  of  its  low  rates; 
but  that  cause  of  satisfaction  has  ceased,  and  as  rates  continue  to 
rise,  dissatisfaction  among  employers  is  increasing.  On  the  other 
hand,  the  sudden  and  heavy  increase  in  insurance  rates  caused  by 
the  adoption  of  the  Compensation  Act  of  1897  in  England  at  first 
made  that  law  obnoxious  to  employers;  but  they  have  gradually 
got  used  to  it,  and  now  satisfaction  with  it  is  general,  at  least 
among  industrial  employers.  No  English  employer  with  a  well- 
equipped  and  well-conducted  establishment  would  prefer  the 
German  law. 

The  attitude  of  labor  towards  these  laws  is  complicated  by 
socialism.  In  Germany  non-sodalist  labor  has  generally  been  fairly 
satisfied,  and  the  accident  law  has  produced  better  relations  be- 
tween them  and  their  employers.  The  socialists,  on  the  other  hand, 
were  at  first  bitterly  hostile  to  the  insurance  legislation,  but  have 
since  become  fairly  satisfied  with  the  sickness  insurance.  With 
the  accident  insurance,  however,  they  remain  dissatisfied,  and 
demand  a  part  in  the  management  of  the  associations  and  benefits 
equivalent  to  100  per  cent,  compensation  regardless  of  fault.  In 
England,  labor  generally  has  been  satisfied  with  the  compensation 
law.*  Recent  declarations  of  British  Labor  Congresses  against 
that  law  have  been  coincident  with  socialist  control  of  those  bodies. 
It  is  to  be  noted  that  the  English  socialists  have  not  declared  for 
the  German  law,  but  for  a  state-insurance  law,  awards  to  be  made 
by  political  officers,  and  compensation  to  be  on  the  100  per  cent, 
basis,  with  additional  provisions  for  medical  care,  etc. 

The  impressions  created  upon  American  observers  by  the  two 
laws  respectively  are  not  conclusive.  All  have  been  impressed 
by  the  completeness  of  the  German  system,  and  by  the  general 
excellence  of  its  administration.  But  when  it  comes  to  the  Acci- 
dent Insurance  Law  and  particularly  to  the  question  of  its  applica- 
bility to  our  conditions,  opinion  is  divided.     But  the  preponder- 


*  See  testimony  of  Messrs.  Gill  and  Clynes,  Laborite  Members  of  Parliament,. 
before  the  N.  Y.  Employers'  Liability  Commission,  Minutes  of  Evidence,  1910* 
pp.  75,  76,  84. 
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ance  of  expert  opinion  is  undoubtedly  in  favor  of  caution  and  of  a 
trial  of  the  English  system."* 

We  should  not  be  overimpressed  by  the  enconiums  on  their 
law  from  the  German  officials.  Naturally  they  are  somewhat 
prejudiced  in  its  favor;  and  they  are  the  last  persons  who  should 
be  expected  to  cry  aloud  its  weaknesses.  The  criticisms  of  such 
men  as  Friedensburg  and  Bernhard  are  sufficient  to  show  that  all 
is  not  satisfaction  and  perfection  in  Germany.  That  there  is  no  like 
official  chorus  of  praise  for  the  British  law  is  due  solely  to  the  fact 
that  in  Great  Britain  there  is  no  established  bureaucracy  connected 
with  the  administration  of  its  law. 

From  the  foregoing  the  conclusion  is  obvious.  For  us  to  adopt 
substantially  any  integral  part  of  the  German  Workmen's  Insurance 
Law  would  be  a  leap  in  the  dark — ^it  would  be  making  the  welfare 
of  our  people  the  playfield  of  impulsive  experiment,  and  would 
entail  a  radical  change  in  our  political  principles  and  in  our  social 
and  industrial  habits  and  customs.  Both  the  British  and  German 
laws,  although  in  different  ways  and  to  different  degrees,  are  pro- 
ducts of  gradual  development.  Even  if  our  ideal  be  a  system  of 
broader  and  more  perfect  insurance  than  that  provided  by  the 
British  law,  yet  prudence  dictates  a  course  of  gradual  approach. 
The  safest  and  most  surely  beneficial  first  step  on  that  course  would 
be  the  adoption  of  an  adaptation  of  the  earlier  form  of  the  British 
law. 

P.  Tecumseh  Sherman 
New  York,  November,  IQ12. 

^®  See  opinions  of  Famam,  Freund,  Seager  and  Moot,  in  "Survey, "  N.  Y., 
May  4.  1912,  pp.  239,  243,  245. 
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THE  TWENTY-SEVENTH  CONFERENCE  OF  THE 
INTERNATIONAL  LAW  ASSOCIATION 

The  twenty-seventh  Conference  of  the  International  Law- 
Association  was  held  in  Paris  from  May  27th  to  June  ist,  1912,  in 
the  Grand  Chambre  de  la  Cour  d'Appel  in  the  Palais  de  Justice. 
Whitsuntide  vacations  and  the  fact  that  Monsieur  Forichon, 
Senator  and  First  President  of  the  Court,  was  also  Honorary  Presi- 
dent of  the  Paris  Conference,  combined  to  secure  to  the  Association 
the  distinction  of  holding  its  sessions  in  so  historic  a  chamber. 
Through  the  tall  windows  the  slender  flfeche  of  the  Sainte-Chapelle 
was  in  plain  view. 

At  the  opening  session  of  Monday  afternoon,  Judge  Forichon 
extended  the  welcome  of  the  French  judiciary  to  the  Association, 
and  particularly  to  those  of  the  English  Bench  present,  amongst 
whom  were  Judges  Kennedy,  Phillimore  and  Darling.  He  voiced 
the  Association's  unanimous  regret  over  the  absence  of  the  Right 
Hon.  Lord  Alverstone,  Lord  Chief  Justice  of  England  and  Honor- 
ary President  of  the  Association.  The  welcome  of  the  French  Bar 
was  eloquently  expressed  by  Maltre  Labori,  BIttonier  de  TOrdre 
des  Avocats  k  la  Cour  de  Paris.  The  first  session  closed  with  a 
graceful  address  by  the  President  of  the  Association,  Mattre 
Elduard  Clunet,  of  the  Paris  Bar,  and  ex-President  of  the  Institute  of 
International  Law. 

Amongst  the  representatives  of  foreign  powers  who  attended 
the  opening  session  was  His  Excellency  Myron  T.  Herrick,  Am- 
bassador of  the  United  States  to  France. 

Tuesday  morning  the  real  work  of  the  Conference  began. 

Dr.  Evans  Darby,  Secretary  of  the  Peace  Society,  of  London, 
in  a  paper  entitled  "The  Arrested  Progress  of  International  Arbi- 
tration," divided  the  work  of  those  who  are  striving  for  the  estab- 
lishment of  international  peace  into  what  may  be  characterized 
as  curative  and  preventive  measures,  that  is  to  say,  measures  of 
settling  disputes  peacefully  as  they  arise  and  of  preventing  quarrels 
from  arising.  The  former  consist  of  international  Courts  of  Arbi- 
tration, the  latter  of  the  furthering  of  mutual  understanding  be- 
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tween  nations.  The  two  causes  of  the  arrest  of  progress  in  those 
fields  today  were  declared  to  be  first,  "disregard  of  treaty  obliga- 
tions," and  second,  "the  reluctance  to  forego  prospects  of  advance- 
ment, the  use  of  power,  and  the  prospect  of  securing  peace  by  the 
ability  to  enforce  one's  own  will."  Examples  of  arrested  progress 
cited  are  the  failure  of  adoption  by  the  Senate  of  the  American 
general  arbitration  treaties,  the  suspension  of  progress  towards 
an  International  Prize  Court  and  a  Court  of  Arbitral  Justice  and 
the  likelihood  of  the  disestablishment  of  the  Central  American 
Peace  Court  at  Cartago,  Costa  Rica.  The  facts  Dr.  Darby  re- 
gards, however,  as  receding  waves  of  a  flood-tide. 

Upon  motion  of  Sir  Thomas  Barclay,  M.  P.,  it  was  voted 
to  appoint  a  permanent  arbitration  commission  to  study  the 
subjects  capable  of  arbitration  between  nations  with  a  view  to 
drawing  up  a  model  form  of  arbitration  treaty.  He  also  urged  the 
need  of  submitting  to  an  impartial  Court  of  Arbitration  questions 
arising  between  an  individual  and  a  foreign  government  as  defen- 
dant, since  in  such  cases  under  present  rules  of  international  law^ 
the  defendant  nation  acts  both  as  litigant  and  judge. 

Monsieur  Emile  Arnaud,  Notaire  of  Luzarches,  in  "Notes 
sur  Tarbitrage  international,"  urged  the  need  of  the  adoption  of  a 
code  of  international  law,  not  only  for  belligerents,  but  also  for 
nations  at  peace.  Even  without  such  a  code  of  positive  law,  a 
Court  of  Arbitration  should  not  impose  a  compromise  without 
that  power  having  been  given  it  by  the  litigants.  As  to  the  possi- 
bility  of  appeals,  there  is  a  distinction  between  decisions  founded 
upon  compromise  and  those  founded  upon  positive  rules  of  inter- 
national law.  In  the  former  case,  by  the  nature  of  things,  appeals 
are  impossible,  while  in  the  latter,  there  seems  to  be  no  more  logical 
reason  to  deny  the  possibility  of  providing  for  appeal  than  in  the 
case  of  judgments  of  national  Courts.  As  a  possible  solution  of 
the  question  of  sanction  in  inter-nation  justice  the  economic  boy- 
cott was  suggested. 

Dr.  Bisschop,  Barrister  of  London,  announced  the  establish- 
ment at  The  Hague  of  an  Academy  of  International  Law  entirely 
independent  of  the  patronage  of  any  nation.  The  Carnegie  Peace 
Trust  has  made  a  substantial  donation  to  the  new  Academy. 

Under  the  subject  of  "Territorial  Waters,"  Sir  Thomas  Bar- 
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day  traced  the  history  of  the  three  mile  rule  for  territorial  waters 
and  for  the  neutral  zone.  Of  late  years,  the  problems  in  the  two 
cases  have  so  diverged  that  the  same  limit  should,  he  said,  no  longer 
be  adopted  for  both  classes  of  waters.  The  three-mile  limit  grew 
out  of  the  fiction  that  a  nation's  sovereignty  should  be  recognized 
as  extending  as  far  out  to  sea  as  its  cannon  from  shore  could  pro- 
tect. Within  this  zone  the  right  of  fishing  belongs  exclusively  to 
the  adjacent  nation.  Alongside  of  this  rule  grew  up  a  similar  rule 
of  a  three-mile-limit  for  a  protective  or  neutral  zone  in  which  belli- 
gerents could  not  engage  in  conflict.  Today  in  the  case  of  fishing 
waters,  the  development  of  destructive  methods  of  trawling  has 
created  the  need  of  increasing  the  limit  of  the  fishing  zone.  On 
the  other  hand,  the  problem  of  the  neutral  zone  is  affected  by  the 
increased  power  of  guns  aboard  warships  and  the  consequent 
danger  to  neutral  inhabitants  of  an  adjacent  nation  in  case  of 
conflict  within  the  three-mile-limit. 

In  the  Rules  on  Territorial  Waters  adopted  by  the  Institute 
of  International  Law  at  Paris  in  1894,  and  approved  in  1895  at 
Brussels  by  the  International  Law  Association,  this  distinction 
between  the  sovereignty  zone  and  the  neutral  zone  was  made. 
The  territorial  zone  was  increased  to  six  miles  and  the  neutral 
zone  remains  the  distance  of  a  cannon  shot  from  shore;  only,  of 
course,  being  a  zone  of  effective  protection  to  neutrals,  it  is  mea- 
sured by  cannon  range  from  a  ship  towards  the  land.  . 

.  The  project  of  an  international  conference  on  the  subject  pro- 
posed by  the  Dutch  Government  in  1896  failed  through  the  un- 
willingness of  Great  Britain  to  consider  the  increase  of  the  sover- 
eignty zone  since  that  would  mean  a  very  appreciable  diminution 
of  her  present  fishing-grounds  along  foreign  coasts. 

The  paper  of  Mr.  A.  H.  Charteris,  of  Glasgow,  is  a  study  of 
the  three-mile  rule  as  applied  to  the  sinuosities  of  a  coast-line  in 
the  case  of  the  Moray  Firth  on  the  northeast  coast  of  Scotland* 
and  in  the  case  of  the  North  Atlantic  Fishing  grounds.*  Mr. 
Charteris  is  in  favor  of  the  adoption  of  a  ten-mile  limit  to  the  length 

^  Peters  v.  Mortensen,  1906,  Court  of  Session  Cases;  8  Fraser  (Justiciary) 
p.  93. 

*  Great  Britain  v.  United  States,  Sept.  7,  1910.  5  Am.  Journal  Int.  Law 
1911.  p.  I. 
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of  the  line  drawn  inter  fauces  terrae.  How  to  determine  the  points 
from  which  such  a  base  line  is  to  be  drawn,  remains  still  doubtful, 
even  since  the  award  of  the  Hague  Court  in  the  case  of  Great 
Britain  v.   United  States. 

Dr.  A.  A.  H.  Struychen,  of  Amsterdam,  contributed  a  careful 
examination  of  the  "  Rights  of  the  Individual  in  Questions  of  Extra- 
dition." A  strict  constructionist,  he  refuses  to  admit  of  the  exist- 
ence of  an  international  law  relating  to  extradition  independent 
of  the  treaty  terms  between  the  two  states  in  question.  Two 
conceptions  are  dismissed  as  errors:  first,  that  treaties  can  only 
give  rise  to  rights  and  obligations  between  states  as  such  and  can 
never  become  national  law,  so  according  rights  to  individuals;  and, 
second,  that  a  treaty,  from  its  very  character,  must  dominate 
national  law  and  so  affect  individual  rights.  Dr.  Struychen  ex- 
amines the  rights  of  the  individual  (l)  growing  out  of  a  treaty 
containing  an  enumeration  of  the  oflFenses  for  which  extradition 
will  be  granted,  (2)  in  political  offenses,  (3)  in  the  extradition  by 
a  country  of  its  own  subjects.  In  the  first  case,  the  contracting 
state  cannot  refuse  extradition  for  the  offenses  enumerated,  but 
no  right  is  raised  thereby  in  the  individual  to  protection  from 
extradition  for  offenses  not  named.  In  the  second  and  third  cases, 
the  want  of  a  common  interest  in  all  countries  to  suffer  the  conse- 
quences of  the  enforcement  of  a  rule  prohibits  the  existence  of  an 
international  law  conferring  rights  on  the  individual  aside  from 
those  which  flow  from  the  terms  of  a  particular  treaty. 

Mr.  H.  F.  Dressen,  of  London,  submitted  the  report  of  the 
commission  appointed  at  the  last  Conference  of  the  Association 
to  inquire  into  the  subject  of  "The  Rule  of  the  Road."  Answers 
to  a  questionnaire  based  upon  the  rules  obtaining  in  France,  Eng- 
land and  Germany  were  received  by  the  Commission  from  Austria, 
Denmark,  Egypt,  France,  Hungary,  the  Netherlands,  South 
Africa,  Spain  and  the  United  States  and  were  digested  in  the  Com- 
mission's report  which  recommended  that  the  different  Govern- 
ments be  addressed  with  a  view  to  the  universal  adoption  of  either 
the  left  or  right  hand  rule  of  the  road  and  that  pending  the  attain- 
ment of  international  uniformity  like  steps  be  taken  to  secure  in 
each  country  a  single  authority  to  deal  with  all  road  regulations. 

An  address  entitled  "Collisions  at  Sea"  by  Monsieur  L6on 
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Montluc,  of  Paris,  favoring  the  international  regulation  of  speed, 
routes  and  signals  and  the  creation  of  an  inter-nation  Court  having 
jurisdiction  over  collisions  between  ships  of  diflFerent  nationality, 
met  with  very  positive  opposition  on  the  part  of  eminent  English 
members  who  insisted  that  such  questions  were  too  technical  to 
be  dealt  with  by  other  than  competent  bodies  in  each  nation. 

Wednesday's  session  opened  with  three  papers  on  aerial  law, 
a  subject  hitherto  untouched  by  the  Association.  Representatives 
were  present  from  the  Aero  Clubs  of  France,  Great  Britain,  Spain 
and  Hungary.  Maltre  Guillaume  Desouches,  avou6,  representing 
the  A6ro  Club  de  France,  in  "La  liberty  de  Tair"  proposed  that 
the  International  Law  Association  adhere  to  the  fundamental 
principle  **de  la  liberU  de  la  circulation  aSrienne/'  The  high  sea 
escapes  the  sovereignty  of  the  adjacent  nations  because  of  its  im- 
mense area  extending  over  a  single  plane.  Even  more  so  must  the 
air  escape  the  sovereignty  of  subjacent  nations  since  its  area  is 
even  more  immense  and  it  extends  through  an  infinitude  of  navig* 
able  planes. 

Monsieur  Paul  Fanchille,  of  the  Institute  of  International 
Law,  described  what  had  so  far  been  accomplished  towards  the 
confection  of  an  aerial  code  by  the  Institute  of  International  Law, 
and  the  Comit6  Juridique  International  de  TAviation.  The  latter 
organization  was  founded  in  Paris  in  1909.  It  is  composed  of 
groups  or  committees  formed  in  the  principal  cities  of  the  world. 
The  groups  are  co5rdinated  by  a  central  executive  committee 
(ComiU  directeur)  at  Paris.  The  groups  have  different  functions. 
Thus  there  are  Comitis  de  doctrine  or  committees  on  legal  theory; 
Comites  de  difense  composed  of  lawyers  who  care  for  the  legal  interests 
of  aviators  regardless  of  nationality;  comitis  techniques,  composed 
of  scientists,  and  comitis  traducteurs  charged  with  the  translation 
of  foreign  law  on  aeronautics.  In  an  annual  conference  of  the 
united  groups,  the  work  of  each  is  correlated  with  a  view  to  the 
creation  of  a  uniform  code. 

The  plan  has  been  sketched  for  a  complete  code,  containing 
five  books  upon:  i.  Public  law;  2.  Private  law — (a)  civil,  (b)  com- 
mercial; 3.  Administrative  law;  4.  Fiscal  law;  5.  Penal  law.  Of 
Book  I,  chapters  have  been  definitively  framed  on:  i.  General 
Principles  of  Aerial  Navigation;  2.  Nationality  and  Registration; 
3.  Landing;  4.  Jettison;  5.  Wrecks. 
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In  contrast  to  the  two  French  speakers,  Mr.  H.  D.  Hazeldne, 
of  Cambridge  University,  argued  in  favor  of  the  recognition  of  the 
principle  of  absolute  sovereignty  over  atrial  navigation  by  the 
subjacent  nation.  The  analogy  between  the  freedom  of  the  seas 
and  the  freedom  of  the  air  must  not  be  carried  too  far,  he  said.  A 
control  over  adjacent  seas  is  not  essential  to  sovereignty,  but  the 
control  of  the  air  space  by  a  foreing  nation  would  absolutely  destroy 
the  sovereignty  of  the  subjacent  nation.  What  is  certain  is  that 
the  common  law  principle  of  private  ownership  in  a  vertical  direc- 
tion is  incompatible  with  atrial  navigation  and  cannot  survive. 

The  discussion  which  followed  culminated  in  the  appointment 
of  a  commission  upon  aerial  law.  The  Association  definitely  re- 
fused to  restrict  the  commission  by  the  adoption  of  any  funda- 
mental principle,  such  as  that  of  the  free  navigation  of  the  air. 

In  the  afternoon  session,  recommendations  were  made  by 
the  commission  appointed  to  study  the  Report  of  the  Hon.  Mr. 
Justice  Phillimore  and  Dr.  Ernest  J.  Schuster,  of  London,  on  a 
proposed  uniform  bills  of  exchange  law.  At  the  2Sth  Conference  of 
the  Association  held  at  Buda  Pesth,  in  1908,  rules  of  a  uniform  bills 
of  exchange  law  had  been  adopted.  In  June,  1910,  the  Hague 
Conference  drew  up  a  Preliminary  Draft  of  a  Uniform  Law.  In 
view  of  a  second  Conference  at  The  Hague  held  in  June,  1912,  to 
reconsider  the  1910  Draft,  it  seemed  opportune  for  the  Association 
to  submit  to  that  Conference  certain  amendments  and  additions 
to  the  Buda  Pesth  Rules.  The  following  is  a  brief  r&um6  of  the 
amendments,  recommended  to  the  Hague  Conference  on  the  sub- 
ject: 

"Rule  2.  The  words  'Bill  of  Exchange'  or  their  equivalent 
are  not  necessary  unless  required  by  the  law  of  the  country  in 
which  drawn." 

''Rule  II.  An  indorsement  after  maturity  is  not  altered  in 
character  by  that  fact,  but  an  indorsement  after  protest  is  but  an 
ordinary  assignment." 

"Rule  13.    Acceptance  must  be  unqualified."' 

"Rule  16.  Where  the  acceptor  has  suspended  payment  or 
been  adjudged  a  bankrupt  before  due  date,  the  holder  has  an  im- 

'This  is  an  alteration  in  conformity  with  Anglo-American  law.    Some 
continental  nations  permit  of  partial  acceptance. 
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mediate  right  of  recourse  against  the  drawer  and  indorsers  except 
that  in  the  case  of  inland  bills,  national  law  may  suspend  this  rule. " 

The  following  additional  rules  were  recommended: 

''Rule  17.  (a)  The  holder  of  a  Bill  of  Exchange  bearing  in- 
dorsements is  deemed  to  be  the  lawful  holder  if  the  chain  of  in- 
dorsements is  uninterrupted  even  if  one  of  the  indorsements  is 
forged.  A  drawee  who  pays  a  bill  is  not  compelled  to  verify  the 
signatures  of  the  indorsers. 

''A  person  who  has  acquired  a  Bill  of  Exchange  before  ma- 
turity and  in  good  faith  is  to  be  deemed  the  lawful  holder  thereof, 
notwithstanding  any  defect  in  title  of  one  of  the  previous  holders.  "* 

"Rule  17.  (6)  A  bill  must  be  presented  on  the  day  on  which 
payment  may  be  demanded." 

"Rule  18.  (a)  The  protest  or  noting  for  protest  may  be  ef- 
fected on  the  day  on  which  payment  may  be  demanded,  and  must 
at  the  latest  be  effected  on  the  business  day  following  the  day  on 
which  payment  is  demanded." 

A  series  of  studies  in  international  private  law  were  next  taken 
up. 

In  a  paper  on  "The  Limits  to  the  Assimilation  of  Laws,"  W. 
P.  W.  Phillimore,  of  London,  touched  upon  a  subject  which  inter- 
national lawyers,  who  plan  universal  codes  which  will  not  "march," 
would  do  well  to  study.  In  maritime  and  commercial  law,  where 
the  mutual  needs  of  nations  pave  the  way  for  uniformity,  and  in 
procedure  which  is  not  deeply  rooted  in  the  customs  of  a  people, 
unification  will  be  most  fruitful  of  results.  National  differences 
in  social  conditions,  religion  and  politics  will  long,  if  not  forever, 
withstand  all  efforts  at  infraction.  Such,  for  instance,  are  the 
laws  of  the  family  relation  and  the  law  of  real  property. 

Professor  D.  Josephus  Jitta's  subject  was  "The  Admission 
of  Great  Britain,  the  United  States  and,  in  General,  of  Non-Euro- 
pean States  to  the  Hague  Treaties  Concerning  International 
Private  Law."  The  reference  is  to  the  Treaty  of  1905,  relating  to 
procedure,  and  three  treaties  of  1902,  relating  to  family  law.  Th9 
object  of  the  treaties  is  not  to  unify  national  law,  but  to  bring 

^  This  18  the  adoption  of  the  American  rule  which  pins  the  holder's  rights 
upon  his  good  faith  and  regards  gross  negligence  as  evidence  of  bad  faith.  A 
donee's  right  is  protected  as  a  purchaser's  for  value. 
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harmony  into  the  rules  of  international  private  law.  As  to  the 
admission  of  the  United  States,  there  is  a  constitutional  difficulty. 
Questions  of  procedure  and  family  law  are  regulated  by  each 
State,  which  is  forbidden  to  enter  into  foreign  treaties,  while  the 
Federal  Government  has  no  power  to  impose  treaties  of  this 
character  on  the  several  States.  This  obstacle  could  be  sur- 
mounted by  legislation  in  each  State.  A  further  objection  is  the 
adoption  by  the  treaties  of  the  rule  of  nationality  to  govern  per- 
sonal and  real  status.  Both  the  Americas  have  adopted  domicile 
as  the  only  practicable  rule  because  of  the  number  of  immigrants 
falling  under  the  jurisdiction  of  their  Courts.  To  make  our  real 
property  subject  to  foreign  law  is  equally  impracticable.  Pro- 
fessor Jitta  proposes  three  compromises  without  favoring  any 
particular  one:  i.  The  capacity  to  contract  marriage  shall  be 
governed  by  national  law  except  where  national  law  expressly 
adopts  another  law.  Admittedly  this  does  not  solve  the  American 
problem.  2.  For  purposes  of  international  private  law  a  new  nation- 
ality shall  be  acquired  ipso  facto  by  a  domicile  of  a  certain  duration. 
3.  Each  nation  on  entering  the  union  of  international  private  law 
shall  be  free  to  adopt  either  the  system  of  domicile  or  of  nationality. 
Two  papers  on  the  difficult  question  of  renvoi  were  submitted 
by  Dr.  J.  J.  P.  Sewell,  of  Paris,  and  Dr.  J.  Pawley  Bate,  of  London. 
In  "Observations  on  Renvoi  in  the  Case  of  the  Movable  Succession 
of  British  Subjects  Dying  Intestate  in  France,*'  Dr.  Sewell  con- 
siders the  possible  effect  on  French  law  of  the  English  case  of 
Johnson,  Roberts  v.  Attorney  General,  i  Ch.  821,  1903,  which  seems 
not  to  have  been  considered  in  two  recent  cases  of  renvoi  that  have 
come  before  the  French  Courts'  In  the  English  case,  an  English 
subject  died  domiciled  in  Baden.  Partial  administration  was  ob- 
tained in  England  where  the  Court,  following  the  rule  of  domicile^ 
ordered  an  inquiry  into  the  law  of  Baden.  The  law  of  Baden  ap- 
plies the  law  of  nationality  and  the  English  Court  thereupon  ad- 
ministered according  to  the  internal  English  law  of  the  domicil  of 
origin.     In  the  French  cases,  the  Courts  adopting  nationality  as 

'  Kilford,  Perinelle  v.  Hall,  Feb.  17,  1910.  Clunet,  1910,  p.  579;  Revue  de 
Droit  International  Priv6,  1910,  p.  870. 

Souli6,  Hermann  v.  Souli6,  March  i,  1910,  Clunet,  1910,  p.  888;  Revue  de 
Droit  International  Priv6, 1910,  p.  872. 
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the  test  "accepted"  a  renvoi  made  to  the  internal  law  of  France 
by  a  foreign  rule  of  international  law  adopting  domicile  as  the  test. 
The  results  of  the  decisions  of  the  two  countries  are  necessarily 
in  opposition  since  they  both  accepted  the  renvoi,  but  applied 
different  rules  as  to  what  law  governed  personal  status. 

In  view  of  the  fact  that  an  English  Court  under  in  re  Johnson 
applies  English  law  not  only  in  the  case  of  an  English  subject 
domiciled  in  a  country  adopting  nationality  as  the  test  of  personal 
status,  but  also  in  the  case  of  a  foreigner  domiciled  in  England, 
Dr.  Sewell  believes  that  a  French  Court  will  no  longer  assume  that 
the  English  law  is  based  on  comity  and  so  will  be  strongly  invited 
to  apply  national  law. 

Dr.  J.  Pawley  Bate,  of  London,  submitted  a  paper  on  "Renvoi 
and  English  Law,  "in  which  in  re  Johnson  is  also  analyzed.  He 
concludes  that  since  domicile  is  no  longer  the  universal  test  in  inter- 
national private  law  in  determining  the  status  of  movables,  the 
English  law  of  renvoi  must  be  revised  to  escape  the  impasse  created 
by  the  existence  of  two  systems.  The  idea  of  "accepting  the  ren- 
voi" is  objectionable  as  involving  (i)  an  abdication  of  sovereignty 
by  the  application  of  foreign  international  law  and  (2)  as  involv- 
ing an  endless  game  of  "After  you.  Sir. "  The  proposal  is  made  to 
adopt  a  personal  law  which  shall  be  primarily  that  of  domicile  and 
secondarily  that  of  nationality.  The  personal  law  would  be  that 
of  domicile  whenever  the  question  arose  between  two  countries  both 
adopting  the  same  test,  such  as  England  and  Denmark;  the  per- 
sonal law  would  be  that  of  nationality  whenever  the  question  arose 
between  countries  adopting  opposite  systems,  as  between  England 
and  France.  France  applies  national  law  to  foreigners  except  in 
general  in  questions  aflFecting  social  order.  An  English  Court  in 
applying  English  law  to  the  administration  of  movables  of  an 
English  subject  domiciled  in  France  would  neither  sacrifice  its  own 
sovereignty  nor  "outrage"  the  French  Court.  In  in  re  Johnson 
the  English  subject's  domicile  of  origin  was  Malta,  whose  law  does 
not  provide  for  subjects  domiciled  abroad.  Hence  to  have  adopted 
either  domicile  or  nationailty  would  have  "outraged"  one  Court 
or  the  other.  Dr.  Bate  declares  the  case  to  be  an  example  of 
heimathlos  and  that  the  lex  fori  or  lex  rei  sitae  was  correctly  applied 
though  on  unsatisfactory  reasons. 
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In  the  domdin  of  company  law,  Monsieur  Rodolph  Rousseau, 
lawyer  and  author,  reviewed  the  tests  for  the  fixing  of  the  domicile 
of  a  corporation.  Mr.  J.  Arthur  Barrett,  of  the  English  and 
American  Bars,  read  a  resum^  of  American  corporation  law. 
Monsieur  Andor  Jacobi,  of  Buda  Pesth,  in  "La  Condition  juri- 
dique  des  soci6t6s  anonymes  fetrang&'es,"  discussed  the  question  of 
the  domicile  of  a  corporation  and  concluded  that  the  "  material "  test, 
«.  e.,  the  determination  of  the  principal  place  of  business  is  dan- 
gerously vague  in  the  presence  of  modern  trusts  and  cartels  and 
that  the  ''formulary"  test  is  the  safer,  i.  «.,  the  determination  of 
the  place  of  birth  or  of  incorporation. 

Monsieur  G.  de  Laval,  of  Brussels,  contributed  a  r6sum6  of 
the  Anglo-American  law  of  equitable  trusts.  The  trust  has  no 
exact  counterpart  in  the  civil  law,  where  it  is  regarded  as  un  ex- 
pidient  sui  generis.  Not  infrequently  a  continental  Court  is  called 
upon  to  uphold  a  trust  and  the  first  inquiry  must  be  whether  the 
trust  conflicts  with  the  notions  of  police  and  of  economic  policy 
or  with  express  laws  of  the  country  in  which  it  is  sought  to  uphold 
it.  In  general,  the  Courts  have  held  that  the  purposes  of  the 
Anglo-American  trust  may  be  so  various  that  no  universal  inter- 
dict can  be  placed  upon  them  and  that  each  case  must  be  separately 
examined. 

Wednesday  evening,  the  association  was  beautifully  entertained 
by  its  President,  Maltre  Elduard  Clunet,  at  his  Paris  home.  The 
whole  of  Thursday  was  spent  at  Fontainebleau.  In  the  morning, 
the  members  were  conducted  over  the  Chateau.  Maitre  Labori 
entertained  the  Association  on  a  most  lavish  scale  at  a  breakfast 
given  at  his  country  residence  at  Fontainebleau,  to  which  were  in- 
vited members  of  the  French  Bench  and  Bar.  In  the  afternoon, 
an  elaborate  musical  program  was  executed  at  a  garden  party 
on  the  lawn. 

Friday's  session  opened  with  an  address  by  Mr.  George  White- 
lock,  of  the  Baltimore  Bar,  on  ''The  Development  of  the  Injunc- 
tion in  the  United  States." 

The  report  of  the  Committee  on  "The  Enforcement  of  Foreign 
Judgments"  was  accepted  without  discussion  in  the  absence  of 
its  spokesman,  Mr.  Edw.  S.  Cox-Sinclair,  of  London.  The  Com- 
mittee concluded  that  (i)  substantial  progress  towards  the  inter- 


Digitized  by 


Google 


INTERNA  TIONAL  LA  W  ASSOCIATION  101 

national  enforcement  of  judgments  can  only  be'  obtained*  by  agree- 
ments between  two  or  more  countries  having  systems  fd  [^rogedure 

more  or  less  allied  in  historical  development  and  (2)  that  tJfcrVipst 

•  •  ••     , 

hopeful  advance  is  in  the  direction  of  the  recognition  and  eriferccf? 
ment  in  every  State  of  an  arbitral  award  pronounced  in  any  one/' 
State. 

At  the  London  Conference  of  1910,  a  resolution  was  passed 
authorizing  Lord  Justice  Kennedy,  then  President  of  the  Associa- 
tion, to  appoint  a  committee  to  collate  in  detail  the  law  of  general 
average  of  the  great  maritime  nations.  The  report  of  the  Commit- 
tee's labors  was  presented  at  the  Paris  Conference.  The  general 
average  law  of  America,  Belgium,  England,  France,  Germany, 
Holland  and  Norway  has  here  been  collected,  summarized  and 
compared.  It  was  voted  that  the  Commissi()n  formulate  a  pro- 
visional draft  of  a  uniform  law  of  general  average,  and  that  the 
Executive  Council  of  the  Association  communicate  with  the 
different  governments  regarding  an  agreement  upon  the  subject 
of  deck-loads. 

A  criticism  of  the  proposed  French  "Loi  Colin"  (Nov.  10, 
19I0)  was  presented  by  Monsieur  Leopold  Dor  of  Marseilles. 
The  "Loi  Colin"  proposes  to  settle  the  controversy  that  has 
become  acute  in  France  between  shipowners  and  merchants  as 
to  the  limitation  of  responsibility  of  the  former  by  clauses  in  the 
bill  of  lading,  by  declaring  any  such  special  clause  null  and  void  if 
in  derogation  of  the  common  law. 

Mr.  Robert  Temperly,  of  Newcastle-upon-Tyne,  presented 
a  study  of  the  conflict  of  laws  amongst  maritime  nations  upon 
safety  r^;ulations  of  merchant  ships  with  special  reference  to  timber 
deck-loads. 

Under  the  presidency  of  Monsieur  G.  Maillard  of  the  Paris 
Bar,  the  Association  listened  to  four  studies  of  literary  and  artistic 
property.  In  this  field  eventual  uniformity  and  reciprocal  pro- 
tection seem  possible  inasmuch  as  here  the  law  springs  from  a 
conmion  human  right,  viz,,  to  the  object  of  one's  labor,  a  right 
strictly  individual  and  but  slightly  affected  by  national  traits. 
Mr.  J.  F.  Iselin,  of  London,  criticised  the  new  English  law  which 
went  into  effect  July  i,  1912,  upon  three  points:  (i)  the  limited 
nature  of  the  protection  accorded  the  author  during  the  second 
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half  of  the  fifty  yfears  term  following  his  death;  (2)  the  protection 
to  arti^lic  designs  being  made  to  depend  upon  the  intention  not 
to  .Uses "them  as  industrial  designs;  (3)  the  failure  to  protect  authors 
^lid 'Composers  from  manufacturers  of  mechanical  musical  and  talk- 
'.ihg  devices.  Dr.  G.  C.  F.  Shirrmeister-Marshall,  of  London,  made 
an  interesting  contribution  in  which  he  argued  that  commercial 
requirements  refuted  Mr.  Iselin's  second  objection.  He  further 
pointed  out  the  want  of  protection  to  editors  of  ancient  manu- 
scripts in  England  and  Germany  and  under  the  Berne  Convention 
of  1908.  Dr.  Albert  Ostereith  made  a  r6sum6  of  the  German  law 
of  copyright.  In  a  paper  on  the  new  Russian  law  of  copyright  of 
191 1,  Dr.  L.  P.  Rastorgoneff,  of  London,  showed  how  the  necessity 
for  the  free  right  of  translation  in  Russia  because  of  the  diversity 
of  dialects  had  long  fixed  public  opinion  against  the  protection  of 
the  right  of  translation.  The  present  law  recognizes  the  right  to  a 
very  limited  extent.  It  is,  however,  a  beginning  which  should"" 
eventually  lead  to  Russia's  admission  to  the  Berne  Convention. 

A  critical  examination  of  the  English  and  French  law  of  evi- 
dence led  to  a  general  confession  by  each  speaker  that  the  law  of 
his  own  country  left  much  to  be  desired.  Monsieur  Lton  de  Moht- 
luc  believes  that  there  is  much  that  French  law  could  borrow  ad- 
vantageously from  the  English  law  of  evidence.  Amongst  other 
things  he  mentions:  a  clear  division  of  the  issue  into  one  of  law  and 
of  fact;  exclusion  of  hearsay;  freer  admission  of  oral  proof  in  civil 
suits;  cross  examination  of  witnesses.  It  should  be  remembered 
that  in  civil  and  commercial  cases  in  French  law  the  witness  does 
not  appear  in  Court,  but  is  examined  by  a  process  known  as  enquite 
or  examination  before  a  judge  in  chambers.  In  purely  civil  mat- 
ters oral  testimony  is  only  admitted  at  the  discretion  of  the  judge 
where  there  is  already  some  written  evidence  indicating  the  exist- 
ence of  the  obligation  {Commencement  d'ipreuve  par  6crii)t  while  in 
criminal  trials  all  questions  have  to  be  put  to  the  witness  through 
the  Court  which  is  free  to  refuse  them. 

Mr.  Ernest  Todd,  of  London,  in  an  examination  of  the  relative 
costs  of  procedure  in  France  and  England,  concludes  that  the  French 
system  is  both  less  expensive  and  more  rapid.  An  all  too  brief 
section  of  his  paper  is  devoted  to  the  liability  of  judges  under  French 
law  to  be  sued  in  respect  of  acts  done  while  in  office. 
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Mr.  B61a  Nemere,  of  Buda  Pesth,  dosed  with  a  study  of  "In- 
dustrial Problems  from  the  Point  of  View  of  International  Law." 
Dividing  the  subject  as  a  whole  into  questions  of  capital  and  of 
labor,  under  the  former  head  he  examined  trade  marks  and  patents, 
the  circulation  of  labor  and  the  development  of  trusts  and  cartels; 
under  the  latter  head,  he  examined  the  question  of  the  working  man, 
his  protection,  child  labor,  home  labor,  insurance,  trade  unionism 
and  unemployment. 

The  Twenty-seventh  Conference  terminated  Saturday  morn- 
ing with  the  acceptance  of  the  invitation  of  the  Spanish  govern- 
ment to  hold  the  next  Conference  at  Madrid.  The  invitation  was 
personally  transmitted  by  Seiior  Monterro,  under-Secretary  of  the 
Ministry  of  Justice.  His  Excellency  Seiior  Canalejas  was  elected 
President  of  the  Association  and  of  the  Twenty-eighth  Conference 
which  will  take  place  in  Madrid,  September,  1913.* 

Layton  B.  Register 
Paris,  June  igi2 

*£d.  Notb:  Since  the  writing  of  this  report  by  Mr.  Register,  Senor  Canalejas 
was  assassinated  at  Madrid. 
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NOTES 

Actions — ^What  Constitutes  a  Suit — Pennsylvania  Act 
OF  June  8,  1893 — ^Actions  between  Husband  and  Wife — ^Just 
what  is  a  suit  by  a  wife  against  her  husband?  It  is  pretty  well 
settled  under  the  statutes  and  decisions  of  our  various  States,  what 
classes  of  actions  are  maintainable  by  a  wife  againse  her  spouse 
and  vice  versa:  but  as  to  what  constitutes  a  suit  or  action,  there  is 
quite  a  diversity  of  opinion  and  not  a  little  questionable  reasoning. 

The  Married  Persons'  Property  Act  of  1893,^  in  Pennsylvania, 
provides  that  a  married  woman  "may  not  sue  her  husband  except 
in  a  proceeding  for  divorce,  or  in  a  proceeding  to  protect  or  re- 
cover her  separate  property,  etc."  In  the  case  of  Harwood  v. 
HarwootP  recently  decided  by  the  Supreme  Court  of  Pennsylvania, 
the  husband  had  given  his  wife  a  judgment  note  for  $3,000.  By 
virtue  of  the  warrant  of  attorney  contained  in  the  note,  she  entered 
up  judgment  against  him  on  the  Court's  docket.    The  Court  held 

» Pa.  Act  June  8,  1893,  P.  L.  344,  Section  3. 
« 235  Pa.  532  (1912). 

(104) 
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that  this  was  not  a  suit  and  therefore  not  prohibited  by  the  Act 
of  1893.  Says  Mr.  Justice  Stewart,  "This  qualification  was  simply 
a  retention  of  so  much  of  the  disability  imposed  by  the  common 
law  as  was  thought  necessary  to  protect  the  peace  of  the  domestic 
relation."  But  by  what  standard  shall  a  Court  of  Justice  be 
guided  in  determining  what  will  and  what  will  not  preserve  do- 
mestic tranquillity?  Only  by  the  particular  circumstances  of 
each  individual  case.  No  hard  and  fast  rules  can  be  laid  down. 
Let  us  take  this  very  case.  The  Court  says  in  substance  that  the 
mere  entering  up  of  judgment  against  one's  husband  for  three 
thousand  dollars  is  not  an  act  calculated  to  disturb  the  peaceful 
relations  of  the  home.  But  there  would  seem  to  be  a  contradiction 
of  this  attitude  in  the  very  fact  that  the  case  is  now  before  the 
Supreme  Court  for  determination,  having  been  fought  through 
the  lower  Courts.  And  the  very  report  of  the  case  shows  that 
"subsequently  (i.  e.,  after  entering  up  the  judgment)  she  separated 
from  him." 

The  legislature  saw  fit  to  allow  a  wife  to  sue  her  husband  in 
only  two  specified  instances,  of  which  this  was  not  one.  Why 
should  the  Court,  by  putting  a  forced  construction  upon  what  is  a 
suit,  extend  the  permission  to  a  case  which  the  Act  of  Assembly 
does  not  embrace?  The  Court,  in  our  principal  case,  says,  "The 
conclusion  is  irresistible  that  when  the  legislature  declared  that  a 
married  woman  'may  not  sue  her  husband,'  the  prohibition  had 
regard  to  adverse  proceedings  where  the  party  complained  against 
by  legal  process  is  brought  into  a  Court  of  justice  to  answer.  A 
voluntary  confessed  judgment  is  not  adverse,  and  therefore  not 
within  the  prohibition. "  This  line  of  reasoning  is,  at  least,  ques- 
tionable in  the  light  of  some  of  the  cases  that  have  attempted  to 
define  a  suit. 

The  leading  case  on  this  phase  of  the  situation  in  America  is 
Cohens  v.  Virginia  in  the  United  States  Supreme  Court.'  There^ 
Chief  Justice  Marshall  summarizes  the  legal  conception  of  a  suit. 
"What  is  a  suit?  We  understand  it  to  be  the  prosecution  or  pur- 
suit of  some  claim,  demand  or  request.  In  law  language,  it  is  the 
prosecution  of  some  demand  in  a  Court  of  justice.  .  .  .  The  in- 
struments whereby  this  remedy  is  obtained  are  a  diversity  of  suits 
and  actions  which  are  defined  to  be  the  lawful  demand  of  one's 
right.  .  .  .  They  are  all  cases  where  the  party  suing  claims  to 
obtain  something  to  which  he  has  a  right.  "^  An  Illinois  authority* 
has  it  that  "the  meaning  of  the  word  'suit'  in  a  legal  sense  is  an 
attempt  to  gain  an  end  by  legal  process. "  In  that  case,  one  of  the 
points  to  be  determined  was  whether  the  issuing  of  execution  upon 
a  judgment  was  a  "suit,"  and  the  Court  decided  that  it  was* 
There  would  be  difficulty  in  finding  a  case  more  nearly  like  our 

<  6  Wheaton  264  (1821). 
*  Cohens  v.  Vii^nia,  6  Wheat.  264,  at  P.  407. 

^Dobbiiis  V.  First  National  Bank,  112  111.  553  (1885)  at  P.  566.    Vander- 
vcer  V.  Conovcr,  16  N.  J.  Law,  487  (1838). 
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principal  case  than  this  and  yet  the  conclusions  reached  are  logi- 
cally contrary. 

The  better  opinion  seems  to  be  that  the  term  "suit"  is  a  very 
comprehensive  one  applying  to  any  proceeding  in  a  Court  of  Justice 
by  which  an  individual  pursues  that  remedy  which  the  law  affords 
him.'  There  are  numerous  instances  in  the  books  of  proceedings 
which  are  technically,  and  upon  good  legal  reasoning,  known  as 
"suits,"  but  which  are  not  necessarily  adverse  and  frequently  are 
not  so  in  fact.  It  has  been  held  that  the  application  of  a  poor 
debtor  before  a  Master  in  Chancery  to  be  admitted  to  the  poor 
debtor's  oath  (a  statutory  proceeding  in  Massachusetts  in  the 
nature  of  bankruptcy),  is  a  civil  suit.'  A  petition  for  partition 
of  lands  and  subsequent  proceedings  have  been  held  a  suit.'  Con- 
demnation proceedings  have  repeatedly  been  held  "suits"  under 
various  statutes;'  as  have  also  proceedings  to  establish  a  drain,** 
and  petitions  for  the  laying  out  of  highways."  An  application  to  a 
probate  Court  for  an  assignment  of  dower  to  a  widow  is  a  "suit" 
within  the  statute  of  limitations  of  Alabama.*^  Surely  such  an 
action  is  not  "adverse. "  The  case  of  Haven  v.  HiUiar(P  in  Massa- 
chusetts determined  that  "a  proceeding  in  the  Probate  Court, 
seeking  the  proof  and  establishment  of  a  will  of  lands,  is  a  suit  at 
law. "  Mandamus,"  certiori^^  and  habeas  corpus^  are  all  suits  at 
law. 

J.  F.  N. 


Banks — Is  a  Bank  a  Holder  in  Due  Course  of  Paper 
Deposited? — ^What  is  the  relation  between  a  bank  and  its 
depositor?  Is  it  one  of  debtorship,  or  of  agency?  These  ques- 
tions are  primarily  for  the  jury  to  determine  from  the  evidence 
adduced.  Either  relation  may  exist;  the  former  is  the  more 
frequent.  Oftentimes,  however,  the  parties  have  no  express 
agreement  and  there  is  nothing  to  determine  their  status  other 
than  the  circumstances  surrounding  the  deposit.  When  money 
is  deposited,  there  is  very  seldom  room  for  doubt,  except  in  those 
few  isolated  cases  of  an  express  bailment  of  a  specific  sum  of 
money.    When  the  doubt  does  arise,  it  is  in  that  class  of  cases 


37  Cyc.  I 
»Ini 


J  See  Words  and  Phrases,  Vol.  7,  Page  6769  and  cases  there  cited,  and  also 
523,  note  22. 
I  the  Matter  of  William  A.  Jenckes,  6  R.  I.  18  (1859). 

•  Callen  v.  Ellison,  13  Ohio  St.  446  (1862). 

*City  of   Marion  v.  Granby,  68  Iowa,  142  (1885);  Searl  v.  School  Dis- 
trict No.  2,  124  U.  S.  107  (1887). 

M  In  re  The  Jaraecke  Ditch,  60  Fed.  i6i  (1895). 

"  Hyde  Park  v.  Wiggin,  157  Maas.  94  (1892);  Dunn  v.  Town  of  PownaU, 
65  Vt.  116  (1893). 

"  Farmer  v.  Ray,  42  Ala.  125  (1868). 

>*40  Mass.  10  (1839)  at  P.  19. 

^^In  re  Sloan,  5  New  Mex.,  590  (1891);  Mayor  of  Roodhouse  v.  Briggs, 
194  111.,  435  (1902)  at  P.  437. 

"  Kendrix  v.  Kellogg,  32  Ga.  435  (1861)  at  P.  437. 

>*  Holmes  v.  Jennison,  39  U.  S.  540  (1840). 
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concerning  a  deposit  of  negotiable  paper.  If  time  paper  is  de- 
posited, tibe  ordinary  presumption  is  that  it  constitutes  a  bail- 
ment for  collection,  even  though  the  bank  permits  the  depositor 
to  draw  against  the  amount  with  which  he  is  credited.^  The  real 
difficulty  lies  in  those  cases  where  there  is  a  deposit  of  demand  or 
matured  paper.  In  the  absence  of  an  express  agreement,  which  is 
so  frequently  lacking,  the  first  resort  is  to  the  indorsement  of  the 
depositor.  If  the  check  or  draft  is  indorsed  "for  collection"  or 
"for  collection  and  credit"  the  presumption  is  that  the  relation- 
ship is  one  of  agency  for  collection  and  that  a  debt  does 
not  arise  until  the  collection  is  made.*  There  are  many  other 
circumstances  which  are  equally  determinative,  as  for  instance, 
charging  interest  for  collection,'  charging  interest  on  money 
loaned  before  collection,*  or  the  entry  of  bills,  drafts  or  checks  as 
such  and  not  as  cash.'  Any  one  of  these  conditions  is,  of  itself, 
sufficient  basis  for  the  presumption  that  a  bailment  exists. 

On  the  other  hand,  it  is  quite  frequently  the  case  that  the  in- 
dorsement is  in  blank  and  the  amount  of  the  check,  draft  or  bill 
is  entered  in  the  pass-book  as  cash,  with  the  privilege  of  drawing 
against  it  immediately.  In  the  absence  of  an  express  under- 
standing to  the  contrary,  the  Courts  presume,  in  a  majority  of  the 
jurisdictions  where  this  question  has  been  passed  upon,  that  the 
parties  stand  in  the  position  of  debtor  and  creditor  and  that  title 
to  the  paper  passes  immediately .•  Oppo^tion  to  this  presump- 
tion, however,  is  not  inconsiderable.^  The  fact  that  the  bank,  by 
real  or  tacit  agreement,  can  charge  back  against  the  account  of 
the  depositor  if  the  check  or  draft  is  not  paid  upon  presentation, 
is  looked  upon  as  stamping  the  transaction  immediately  as  a  bail- 
ment. The  right  of  the  depositor  to  draw  against  the  paper  is 
considered  a  mere  gratuitous  loan,  signifying  nothing.     So  much 

*  Giles  V.  Perkins,  9  East.  12  (1807) ;  Scott  v.  Ocean  Bank,  23  N.  Y.  289  (i86i). 

*  Commercial  Bank  v.  Armstrong,  39  Fed.  Rep.  684  (1889);  Ayres  v.  Farm- 
er's Bank,  79  Mo.  421  (1883);  National  Bank  v.  Hubbell,  117  N.  Y.  384(1889). 

*  Shipsey  v.  Bowery  National  Bank,  59  N.  Y.  485  (1875). 
<  Thompson  v.  Giles,  2  B.  &  C.  422  (1824). 

*  Thompson  v.  Giles  (supra) ;  Bailie  v.  Augusta  Saving  Bank,  95  Georgia, 
277,  280  (1895). 

*  Metropolitan  National  Bank  v.  Loyd,  90  N.  Y.  530  (1882);  Cragie  v. 
Hadley,  99  N.  Y.  131  (1885);  Riverside  Bank  v.  Woodhaven  eto.  Co.,  34  N.  Y. 
App.  Div.359  (1898);  King  V.  Bowling  Green  Trust  Co.,  129  N.  Y.  Suppl.  977 
(191 1);  Denton  National  Bank  v.  Kemney,  81  Atlantic  Rep.  277  (Md.,  191 1); 
Downinev.  National  Exchange  Bank,  96  N.  E.  Rep.  403  (Ind.,  191 1);  Fourth 
National  Bank  v.  Mayer,  14  S.  E.  Rep.  891  (Georgia,  1892);  Soffert  v.  National 
Bank  of  Republic,  175  111.  432  (1898);  Hoffman  v.  First  National  Bank,  46 
N.  J.  L.  604  (1884);  Federal  Courts  apparentlv  in  accord,  see  Burton  v.  U.  S., 


196  U.  S.  283,  297  (1904);  BoUes,  Banks  and  Their  Depositors  (1887),  p.  59. 

'Armour  Packing  Company  v.  Davis,  118  N.  C.  548  (1896);  In  re  State 
Bank,  56  Minn.  119  (1894);  balbach  v.  Freylinghausen,  15  Fed.  Rep.  675  (1883) 
(probably  overruled  by  Burton  v.  U,  S.,  supra);  Louisiana  Ice  Co.  v.  National 
Bank,  i  McGloin,  181  (Ind.  1881);  Morse  on  Banking  (1888),  Vol.  2,  §586,  citing 
several  of  the  above  cases  which  cite  as  their  authority  previous  works  of  the 
same  author;  Scott  v.  Ocean  Bank  (supra)  is  wrongly  stated  by  several  of  these 
Courts  to  be  in  support  of  their  contention. 
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emphasis  has  been  placed  upon  the  power  of  the  bank  to  charge 
back  on  the  account  of  the  depositor,  a  power  which  is  said  to  be 
inconsistent  with  a  transfer  of  title,  that,  when  it  is  lacking,  one 
of  these  same  Courts  has  held  that  with  the  mere  deposit  title  passed 
to  the  bank.'  But  inasmuch  as  the  bank  could  recover,  in  the 
absence  of  negligence  on  its  part,  against  the  depositor  on  his 
indorsement,  to  the  amount  advanced  in  the  meantime,  or  could 
return  the  check  and  sue  on  the  original  implied  contract,  the 
fact  that  the  parties  have  substituted  this  simple  and  more  satis- 
factory expedient  should  not  be  sufficient  to  warrant  changing 
the  presumption  from  that  of  debtorship  to  one  of  agency.*  It 
should  be  remembered  that  these  various  presumptions  arise  from 
the  insufficiency  of  evidence  of  real  understanding  between  the  par* 
ties,  and  that  they  are,  no  matter  how  strong,  of  no  consequence 
if  an  express  contract  can  be  proved. 

Perhaps  in  no  other  State  is  the  presumption  of  debtorship, 
under  the  above  facts,  more  frequently  and  unqualifiedly  invoked 
than  in  New  York.  As  a  consequence,  it  is  generally  known  as 
the  New  York  rule,  although  as  stated  previously,  it  is  by  no 
means  limited  to  that  jurisdiction.  It  is  rather  remarkable  that 
the  case  almost  invariably  cited  in  support  of  the  rule  states  it 
in  a  dictum. *•  Probably  the  earliest  case  on  the  subject,  in  speak- 
ing generally  of  the  nature  of  a  deposit,  whether  of  money,  drafts 
or  checks,  treats  the  matter  as  a  foregone  conclusion  not  even  re- 
quiring citations." 

In  a  recent  case,"  in  the  appellate  division  of  the  Supreme 
Court  of  New  York,  the  rule  was  applied  without  any  very  great 
hesitation  to  facts  that  were  rather  unusual;  the  depositor  opened 
his  account  with  the  bank  with  the  check  in  question,  and  the  check 
was  drawn  by  him  to  the  order  of  the  bank  on  another  banking 
institution.  The  trial  judge  directed  a  nonsuit  in  an  action  by  the 
depositor  against  the  bank  for  refusing  to  honor  a  check  to  the 
amount  of  the  check  deposited.  The  defendant  had  with  proper 
diligence  attempted  to  collect  the  first  check;  when  the  payee  refused 
cash,  a  certification  was  accepted ;  on  the  next  day  the  payee  bank 
closed  its  doors.  The  majority  of  the  Court  held  that  the  de- 
fendant was  a  ** holder"  within  the  second  section  of  the  Negoti- 
able Instruments  Law,  which  states  that  a  certification  of  a  check 
secured  by  a  holder  discharges  the  maker.  There  was  a  dissent- 
ing opinion  on  the  grounds  that  the  defendant  had,  under  the  cir- 
cumstances, used  all  care  that  could  be  required  of  it. 

Counsel  for  the  defendant  argued  that  the  bank  became  a 
mere  agent  to  collect  and  that  when  it  secured  the  certification 
it  was  not  a  ''holder"  within  the  act.    An  attempt  was  made  to 

*  Security  Bank  v.  Northwestern  Fuel  Co.,  58  Minn.  141  (1895). 

'  Bolles,  Modem  Law  of  Banking  (1907),  Vol.  i,  p.  210. 

*®  Cragie  v.  Hadley  (supra), 

^  Commercial  Bank  v.  Hughes,  17  Wend.  194  (1837). 

^  Lyons  v.  Union  etc.  Bank,  135  N.  Y.  Suppl.  119  (1912) 
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distinguish  this  from  prior  cases  because  of  the  fact  that  the  plain- 
tiff deposited  his  own  check.  The  whole  Court,  however,  thought 
that  this  distinction  was  immaterial.  The  only  practical  differ- 
ence would  be  in  the  amount  of  security  on  the  paper,  but  this  was 
not  considered  important  enough  to  warrant  a  qualification  of  the 
rule.  On  the  other  hand,  the  fact  that  the  check  was  entered  a& 
cash  in  the  depositor's  pass-book  and  that  the  plaintiff  had  all 
the  rights  of  an  ordinary  depositor  were  deemed  sufficient  ta 
warrant  the  application  of  the  presumption,  notwithstanding  the 
other  facts. 

In  only  one  of  the  cases  here  cited  were  the  facts  approximately 
similar  to  those  in  this  case."*  There  the  depositor  sold  a  bill  of 
lading,  with  a  draft  attached,  drawn  by  him  on  the  consignee,  to 
a  bank  and  was  credited  for  the  amount  in  his  account.  But, 
unfortunately  the  case  was  dismissed  without  discussion,  the 
effect  of  the  decision  being  that  a  debt  was  created  instantly. 
There  seems  to  be  no  substantial  reason  for  altering  the  rule  be- 
cause of  this  difference;  the  depositor  is  liable  on  the  check  in  either 
event,  as  an  indorser  or  as  a  maker.  This  change  places  no  ad- 
ditional burden  upon  the  bank.  While  it  is  true  that  where  the 
check  is  of  the  depositor's  making,  there  will  be  no  indorsement 
to  help  determine  the  character  of  the  transaction,  nevertheless, 
this  would  only  be  another  reason  for  leaving  the  consideration  of 
the  agreement  to  the  jury  guided  by  the  presumption  that  or- 
dinarily prevails.  Other  jurisdictions  which  have  not  been  so 
unhesitating  in  applying  this  presumption  might  balk  at  a  case 
of  this  character,  but  the  above  decision  would  seem  to  be  nothing 
more  than  a  logical  outcome  of  the  New  York  rule. 

J.  S.  B. 

Conflict  of  Laws — ^Taxation — Inheritance  Tax — It  is 
uniformly  held,  either  from  express  words  in  the  statutes  or  by 
judicial  construction,  that  an  inheritance  tax  is  payable  with 
respect  to  all  realty  within  the  jurisdiction  without  regard  to  the 
domicile  of  the  late  owner,^  but  with  respect  to  no  realty  outside 
the  jurisdiction  even  when  the  owner  was  a  resident  of  the  State 
laying  the  tax.'    This,  it  is  submitted,  is  clearly  the  correct  con- 

^  Fourth  National  Bank  v.  Mayer  (supra), 

^  Callahan  v.  Woodbridge,  171  Mass.  595  (1898,)  applying  Ch.  15,  §1,  of 
Revised  Laws  of  Massachusetts — "All  property  within  Ihe  jurisdiction  of  the 
Commonwealth,  corporeal  or  incorporeal,  and  any  interest  therein,  whether 
belonging  to  inhabitants  of  the  Commonwealth  or  not,  which  shall  pass  by  will 
....  shall  be  subject  to  a  tax  of  five  per  cent,  of  its  value,  for  the  use  of  the 
Commonwealth. " 

*  The  Collateral  Inheritance  Tax  of  Pennsylvania,  Act  of  May  6,  1887,  P. 
L.  79,  reads  as  follows:  "All  estates,  real  or  personal,  of  every  kind  whatsoever, 
situated  within  this  State,  whether  the  person  or  persons  dying  seized  thereof 
be  domiciled  within  or  without  the  State,  and  all  other  such  estates  situated  in 
another  State  .    .     .     .  when  the  person  or  persons  dying  seized  thereof  shall  have 

their  residence  within  this  Commonwealth shall  be  subjected  to  a 

tax  .  .  .  ."  The  Supreme  Court  in  Bittinger's  Est..  129  Pa.  338  {1889), 
held  that  this  act  could  only  subject  realty  within  the  State  ^o  taxation  notwith* 
standing  the  wording  "all  such  estates  situated  in  another  State."  The  Court 
said  that  the  legislature  had  exceeded  its  power  in  attempting  to  fix  such  liability 
on  realty  beyond  its  jurisdiction. 
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elusion  on  principle;  it  follows  from  the  well-established  doctrine 
of  international  law  that  the  descent  of  real  property  is  governed 
by  the  lex  rei  sitae*  whether  an  inheritance  tax  be  treated  as  im- 
posing a  liability  on  the  property  itself*  or  simply  on  the  right  to 
inherit.*  There  is  a  conflict  whether  the  doctrine  of  equitable 
conversion  may  be  invoked  to  subject  realty  in  another  State  to 
the  tax:  Illinois,*  New  York^  and  Massachusetts?  have  refused, 
but  Pennsylvania  has  allowed  it  where  the  conversion  has  been 
immediate  and  by  the  imperative  direction  of  the  testator.' 

The  principle  that  the  succession  to  personalty  is  governed 
by  the  law  of  the  domicile"  has  not  produced  the  uniformity  which 
has  resulted  from  the  application  of  the  correllative  rule  of  realty. 
This  result  follows  from  the  tendency  to  abandon  the  maxim 
Mobilia  sequuntur  personam^  and  to  hold  that  the  succession  to  a 
tangible  chattel  may  be  taxed  wherever  the  property  is  found." 
Some  jurisdictions  cling  to  the  fiction  above  referred  to,  others 
look  to  the  actual  location  of  the  property,  and  still  others  com- 
bine both  principles.  The  first  view  has  been  adopted  in  England 
where  it  is  held  that  all  personal  property  of  a  domiciled  decedent 
is  taxable  wherever  situated,"  but  no  property  of  a  non-resident, 
even  though  it  is  within  the  jurisdiction."  The  domicile  of  the 
decedent  is  the  criterion  in  each  case,  and  the  situation  of  the 
property  immaterial. 

Other  jurisdictions  have  adopted  the  actual  location  of  the 
property  as  a  test,  generally  on  the  ground  that  such  a  rule  is 
based  on  a  fact  not  a  fiction,  and  that  the  property  receives  the 

•  Harrison  v.  Harrison,  7  L.  R.  8  Ch.  342  (1878);  U.  S.  v.  Crosby,  7  Cranch, 
115  (1812);  Dicey,  Conflict  of  Laws,  2nd  Ed.  Rule  141. 

*  Bitdngers  Est.,  129  Pa.  338  (1889). 

•State  V.  Dalrymple,  70  Md.  294  (1888);  Kingsbury  v.  Chapin,  196  Mass. 
533  (1907);  Plummer  v.  Coler,  178  U.  S.  125  (1899).  The  view  that  an  inherit- 
ance tax  is  not  strictly  on  the  property  itself,  but  on  the  right  of  succession  to 
it,  is  very  generally  accepted.  It  rests  on  the  proposition  that  the  privile^ 
of  inheritance  is  derived  from  the  State,  and  that  the  State  may  tax  this 
privilege  as  it  does  a  corporate  franchise.  An  important  result  of  this  view  is 
that  personalty  not  otherwise  subject  to  a  property  tax,  as  United  States  bonds 
in  Plummer  &  Coler,  supra,  may  be  made  liable  to  an  inheritance  tax. 

•  Connell  v.  Crosby,  71  N.  E.  Rep.  350  (111.,  1904). 

^  Matter  of  Offerman,  25  App.  Div.  94  (N.  Y.,  1898);  Re  Sutton,  3  App. 
Div.  208  (N.  Y.,  1896). 

*  McCurdy  v.  McCurdy,  197  Mass.  248  (1908). 

•Williamson's  Est.  153  Pa.  508  (1893);  Re  Handley,  181  Pa.  339  0897) 
holds  that  a  direction  to  sell  after  twenty  years  will  not  work  a  conversion  for 
this  purpose.  Nor  will  a  discretionary  power,  although  ultimately  exercised. 
Drayton  s  App.,  61  Pa.  172  (1869). 

"  Dicey,  Conflict  of  Laws,  2nd  Ed.  Rule  183;  Bruce  v.  Bruce,  6  Bro.  P.  C. 
566  (iTJo);  Doglioni  v.  Crispin,  L.  R.,  i  H.  L.  301  (1866). 

^  Erdman  v.  Martinez,  184  U.  S.  578  (1901);  Pullman's  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18  (1890);  Allen  v.  National  State  Bank,  92  Md.  509 
(1900);  Greves  v.  Shaw,  173  Mass.  205  (1899);  Est.  of  Romaine,  127  N.  Y.  80 
(1891). 

"Re  Ewin,  i  Cromp.  &  J.  151  (1830);  Atty.  Gen.  v.  Napier,  6  Exch. 217 
(1850). 

"  Thomson  v.  Advocate  General,  12  Clarke  &  F.  i  (1845). 
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protection  of  the  State.  So  in  North  Carolina,  it  is  held  that  the 
tax  is  payable  on  personal  property  of  a  non-resident  situated 
within  the  State,  but  not  on  property  of  a  resident  lying  without 
the  State."  The  same  result  is  reached  in  Iowa  under  a  statute 
providing  that  all  property  within  the  jurisdiction  of  the  State, 
whether  belonging  to  inl>abitants  of  the  State  or  not,  shall  be 
subject  to  the  tax."  Vermont  goes  even  further  than  North 
Carolina  and  Iowa  and  holds  that  the  words  "within  the  juris- 
diction of  this  State"  in  the  statute  means  within  the  probate 
jurisdiction.  Consequently,  it  has  been  decided  that  a  debt  due 
a  resident  from  a  non-resident  is  not  taxable,"  although  the  gen- 
eral rule  is  that  a  debt  is  taxable  at  the  domicile  of  the 
creditor." 

Other  States  have  taken  the  view  that  the  succession  depends 
partly  on  the  law  of  the  domicile  and  partly  on  the  law  of  the 
situs,  and  have  proceeded  to  levy  the  tax  according  to  both  prin- 
ciples." It  is  not  uncommon  for  Courts  to  say  in  such  cases 
that  as  regards  the  property  of  a  non-resident  within  the  State, 
the  tax  is  on  the  property  itself,  while  on  property  outside  the 
State,  it  is  on  the  right  of  succession.^^  It  is  submitted  that  this 
is  an  unnecessary  distinction.  Even  if  the  tax  is  on  the  right  of 
inheritance  and  not  on  the  property  itself,  nevertheless,  the  trans- 
fer of  the  property,  although  ruled  by  the  law  of  the  domicile, 
takes  place  through  the  consent  of  the  State  in  which  it  is  sit- 
uated, and  that  State  should  be  allowed  to  exact  a  tax  in  return 
for  the  consent  or  privilege  thus  granted. 

Under  such  a  system,  double  taxation  necessarily  follows  if 
other  States  in  which  the  deceased  was  domiciled,  or  in  which  the 
property  had  an  actual  situs,  employ  either  of  these  systems  of 
laying  the  tax.  This  result  is  clearly  shown  in  a  recent  Illinois 
case."  The  testator  died  domiciled  in  Illinois;  part  of  his  per- 
sonal estate  consisted  of  stocks  and  bonds  of  non-Illinois  corpora- 
tions in  a  safe  deposit  box  in  California.  The  defendant,  as  ad- 
ministrator c,  L  a.,  paid  the  inheritance  tax  on  this  property  as 
required  by  California  law,  and  after  paying  legacies,  etc.,  pre- 
pared to  turn  over  the  balance  with  the  rest  of  the  estate  to  a 
Chicago  trust  company  as  directed  by  the  will.  In  due  course, 
an  appraisal  was  ordered  by  the  Illinois  Court  having  jurisdiction 
to  determine  the  amount  of  the  inheritance  tax,  and  in  this  ap- 
praisal, the  personalty  on  which  a  tax  had  already  been  paid  in 
California  was  included.  The  county  Court  approved  the  as- 
sessment and  ordered  payment;   an  appeal  was  taken  to  the  Su- 

"  Alvany  v.  Powell,  2  Jones  Eq.  (N.  C.)  51  (1853);  State  v.  Brevard,  Phill. 
Eq.  (N.  C.)  141  (1867). 

'   "  Weaver  v.  State,  no  Iowa,  328  (1899). 

"  Re  Joyslin,  56  Atl.  Rep.  281  (1903). 

"  State  Tax  on  Foreign  Held  Bonds,  15  Wall.  300  (1872). 

"  Re  Bronson,  150  N.  Y.  i  (1896);  Millikens  Est.,  206  Pa.  149  (1903) ;  Froth- 
ingham  v.  Shaw,  175  Mass.  59  (1900) ;  Mann  v.  Carter,  74  N.  H.  345  (1906). 

»  People  V.  Union  Trust  Co.,  99  N.  E.  Rep.  377  (111.,  1912). 
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preme  Court  where  the  judgment  below  was  affirmed.  The  Court 
said  that  '*  while  personal  property  is  still  governed  by  the  law  of 
the  domicile  of  the  owner  and  not  by  the  law  of  its  situs,  the  basis 
of  that  determination  rests  on  comity,  and  so  one  State  may  tax 
personal  property  according  to  the  law  of  the  domicile  and  another 
according  to  the  law  of  the  situs,  and  there  is  no  objection  to  a 
law  which  lays  an  inheritance  tax  according  to  both  principles, 
although  this  may  result  in  double  taxation,  and  consequently, 
legatees  entitled  to  personal  property  on  which  an  inheritance  tax 
was  paid  in  the  State  of  the  situs  cannot  complain  because  pay- 
ment of  a  second  inheritance  tax  in  the  State  of  the  domicile  was 
enforced." 

The  extent  to  which  this  double  taxation  will  be  carried  de- 
pends in  a  great  measure  on  how  far  Courts  will  go  in  ascribing  a 
local  situs  to  foreign-owned  property.  In  New  York,  it  has  been 
held  that  deposits  in  a  local  bank,  provided  they  are  not  merely 
in  transitu,  are  subject  to  the  tax  even  though  the  money  is  not 
used  in  business  within  the  State."  So  also  with  bonds  of  a  for- 
eign corporation  deposited  in  the  State  for  safe  keeping,"  although 
it  is  contrary  to  the  general  rule  that  the  physical  evidence  of 
such  indebt«lness  should  give  a  situs  for  taxation."  On  the 
other  hand,  it  has  been  held  that  a  debt  due  a  resident  by  a  non- 
resident, although  reduced  to  concrete  form,  is  not  taxable  if  the 
evidence  of  it  is  not  within  the  State.**  Under  the  Vermont  rule 
above  referred  to,  such  a  debt  would  be  taxable  as  subject  to  ad- 
ministration within  the  State.  Other  States  seem  less  inclined  to 
give  a  local  situs  to  foreign-owned  personalty.  Thus  in  Penn- 
sylvania, it  has  been  decided  that  United  States  bonds,  foreign 
owned,  but  deposited  within  the  State  for  safe  keeping,  cannot  be 
made  liable  for  the  inheritance  tax,**  nor  can  bank  deposits  of 
foreign  residents  in  local  savings  banks." 

There  is  no  constitutional  objection  to  double  taxation,*  nor 
can  a  serious  theoretical  objection  be  made  to  the  system  which 
causes  it;  it  may  well  be  said  that  the  devolution  of  personal 
property  takes  place  according  to  the  law  of  the  domicile  and 
because  of  the  consent  of  the  law  of  the  situs.  Its  extent,  there- 
fore, can  only  be  limited  by  the  sense  of  fairness  of  legislative 
bodies.  The  framers  of  laws  making  such  taxation  possible,  in 
most  cases,  probably  intended  to  make  them  as  inclusive  of  all 
of  a  decedent's  personalty  as  possible,"  but  a  recent   tendency 

^  Re  Houdayer,  150  N.  Y.  37  (1896). 

»  In  re  Whiting,  150  N.  Y.  27  (1896). 

"  State  Tax  on  Foreign  Held  Bonds,  15  Wall.  300  (1872). 

»  Re  Phipp,  77  Hun.  325  (1894). 

•*Orcutt^s  App.,  97  Pa.  179  (1881). 

«  Allen  V.  Phita.  Saving  Fund  Soc.,  14  Phila.  408  (1879). 

"  Blackstone  v.  Miller,  188  U.  S.  189  (1902). 

"  In  re  Whiting,  ijo  N.  Y.  27  (1896).  The  Court  in  construing  the  in- 
heritance tax  said  that  the  legislature  intended  ....  to  repeal  the  maxim 
MobUia  se^utUur  personam  so  far  as  it  was  an  obstacle,  and  leave  it  unchanged 
so  far  as  it  was  an  aid  to  the  imposition  of  a  transfer  tax  upon  all  property  in 
any  respect  subject  to  the  laws  of  this  State. " 
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may  be  noted  in  several  States  to  adopt  a  more  equitable  adjust- 
ment." S.  A, 


Contracts  in  Restraint  of  Trade— <iooD  Will — Injunc- 
tion— In  the  sale  of  the  good  will  of  a  semi-professional  establish- 
ment, it  was  recently  decided^  that  the  vendor  impliedly  covenants 
not  to  re-enter  or  complete  in  any  way  with  the  vendee  in  the 
territory  which  his  business  previously  covered.  For  the  pur- 
poses of  this  discussion,  it  is  sufficient  to  state  that  the  Court 
based  its  decision  on  the  distinction  between  the  sale  of  the  good 
will  of  a  commercial  enterprise  and  that  of  a  professional  concern, 
holding  that  in  the  latter  instance  the  vendor  tacitly  consents  not 
to  re-establish  himself  in  the  vicinity  of  the  old  business,  for  to  do 
otherwise  would  be  in  derogation  of  the  vendee's  rights. 

Contracts  in  total  or  partial  restraint  of  trade  were  originally 
held  void*  as  against  public  policy.  This  was  based  on  the  theory 
that  no  man  could  bind  himself  so  as  to  deprive  the  sovereign  of 
his  services.  Subsequently,  the  Courts  recognized  the  validity 
of  such  agreements  when  the  restraint  was  only  partial,  the  party 
being  bound  as  to  such  stipulations  of  time  and  space  reasonable 
in  their  nature  and  founded  upon  adequate  consideration.*  To- 
day the  Courts  freely  extend  relief  by  injunction  where  the  re- 
striction as  to  time  or  place  is  no  more  than  is  fairly  and  reasonably 
necessary  for  the  proper  protection  of  the  covenantee.*  This 
principle  applies  with  the  same  force  when  the  transaction  is  for 
the  sale  of  a  professional  business*  as  distinguished  from  one  in 
the  nature  of  a  trade. 

"The  Legislature  of  Massachusetts  has  provided  that  personal  property 
of  a  resident  lying  without  the  State  shall  be  exempt  from  the  collateral  inherit- 
ance tax  if  the  personalty  is  subject  to  a  like  tax  in  the  State  of  its  location.  If 
the  latter  tax  is  less  than  would  have  been  due  in  Massachusetts,  the  difference 
may  be  collected.  It  is  also  provided  that  personalty  of  a  non-resident  within 
the  State  which  is  liable  to  a  similar  tax  in  the  State  of  the  decedent's  residence 
shall  only  be  required  to  pay  an  excess  if  that  like  exemption  is  made  by  the  laws 
of  such  other  State  in  favor  of  estates  of  a  citizen  of  Massachusetts.  Acts  of  1907, 
Chap.  563,  i  3:  A  similar  exemption  as  regards  personalty  of  a  non-resident 
within  the  State  has  been  enacted  in  Connecticut.  Public  Acts  of  1903,  Chap. 
63f  §2,  amendii^  General  Statutes,  §2367-2377.  This  amendment  is  mterpreted 
and  applied  in  Gallup's  App.,  76  Conn.  617  (1903). 

*  Brown  v.  Benzinger,  84  Atlantic  Rep.  79  (Md.,  1912). 

*  Dyers  Case,  2  Herr,  5  fo.  5  pi.  26  (1415);  Ipswich  Tailors  Case,  11  Rep* 
53  (1614). 

*  Mitchell  V.  Reynolds,  i  P.  Wms.  181,  i  Sm.  L.  C.  430  (171 1),  Lord  Mans- 
field: "In  all  restraints  of  trade  where  nothing  more  appears,  the  law  presumes 
them  bad,  but  if  the  circumstances  are  set  forth,  that  presumption  is  excluded 
and  the  Court  is  to  judge  of  those  circumstances  and  determine  accordingly; 
and  if  upon  them  it  appears  to  be  a  just  and  honest  contract,  it  ought  to  be  main- 
tained. 

*Milk  V.  Dunham,  i  Ch.  576  (1891);  Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473  (1887):  Guerand  v.  Dandelet,  32  Md.  561    (1870). 

»  Austen  v.  Boys,  2  De  G.  &  J.  635  (1858) ;  Van  Marter  v.  Babcock,  23  Barb. 
(N.  Y.)  633  (1857);  Davis  v.  Mason,  5  T.  R.  118  (1793);  contra:  Haldeman  v. 
Simonton,  55  Iowa,  144  (1880).  ' 
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Good  will  in  general  means  that  reputation  which  attaches- 
to  a  man's  business*  and  may  be  the  subject  of  a  sale.'  True, 
the  vendor  cannot  derogate  from  his  own  grant,'  yet  there  is  noth- 
ing to  prevent  him  from  re-entering  the  field  of  competition  unless 
the  agreement  stipulates  otherwise.'  In  all  such  instances,  how- 
ever, the  vendor  must  act  bona  fide  and  must  not  wilfully  injure 
or,  by  personal  solicitation,  defeat  the  rights  of  his  vendee."^ 

The  question  then  arises,  to  what  extent  the  vendor  may  re- 
establish himself  in  the  community  without  interfering  with  the 
vendee  to  whom  he  has  assigned  the  good  will  of  his  prior  business. 
It  is  at  this  point  that  some  Courts  have  drawn  a  distinctioa 
between  the  good  will  of  a  trade  and  that  of  a  profession,  alleging 
that  in  the  former,  the  good  will  attaches  more  to  the  nature  of 
the  business  itself,  while  in  the  latter  it  adheres  to  and  follows  the 
person.^^  But  injunctions  were  granted  either  because  the  vend- 
ors had  agreed  to  leave  the  field  of  their  practice,  the  natural 
inference  from  which  being  they  would  not  return,"  or  because 
the  vendors  had  been  guilty  of  such  wilful  acts  that  the  contract 
between  the  parties  would  have  been  rendered  worthless  without 
some  interference  by  equity.  In  the  principle  case,  there  was  an 
agreement  to  sell  the  business,  personal  effects  and  good  will  of 
a  chiropodist's  establishment  and  nothing  was  said  one  way  or 
the  other  about  the  vendor  returning  to  the  neighborhood  and 

•  "Probability  that  the  old  customers  will  resort  to  the  old  place, "  per  Lord 


322  (1872). 
'Nantinjian  v.  Boornayian,  25  R.  I.  151  (1903);  Porter  v.  Gorman,  65  Ga. 
II  (1880);  Fmdlay  v.  Carson,  97  Iowa,  537  (1896);  Cottrell  v.  Babcock  Co.,  54 
Conn.  122  (1886);  Chinton  v.  Douglas  H.  R.  V.,  i  Johns,  174  (1859);  Newark  Coal 
Co.  V.  Spangler,  54  N.  J.  Eq.  354  (1896);  Williams  v.  Farrand,  88  Mich.  473 
(1891);  Smith  V.  Gibbs,  44  N.  H.  335  (1862);  Pearson  v.  Pearson,  27  Chan.  Div. 
145  (1884);  Trego  V.  Hunt,  L.  R.  Appeal  Cases,  7  (1895),  where  it  was  said: 
"A  man  who  has  sold  the  good  will  of  his  business  may  do  much  to  regain  his 
former  position  and  yet  keep  on  the  windy  side  of  the  law.  The  common  law 
has  always  been  jealous  of  any  interference  with  trade.  It  was  a  lighter  matter 
to  interfere  with  freedom  of  contract  and  avoid  covenants  under  seal.  Courts 
of  Equity  could  not,  of  course,  enforce  even  in  a  modified  form  and  within  reason- 
able limits  an  agreement  express  or  implied,  which  the  law  would  have  held 
void  on  the  ground  of  public  policy,  nor  could  they  treat  the  mere  non-observance 
of  such  an  agreement  as  fraudulent  or  inequitable.  And  so  it  has  resulted  that  a 
person  who  sells  the  good  will  of  his  business  is  under  no  obligation  to  retire  from 
the  field.  Trade,  he  undoubtedly  may,  and  in  the  very  same  line  of  business. 
If  he  has  not  bound  himself  by  special  stipulation  and  if  there  is  no  evidence  of 
the  understanding  of  the  parties  beyond  that  which  is  to  be  found  in  all  cases, 

he  is  free  to  carry  on  business  wherever  he  chooses He  may 

set  up  where  he  will." 

Jennings  v.  Jennings,  67  L.  J.  Ch.  190  (1898);  Ranft  v.  Reimers,  200  111. 


".s 


386  (1902);  Myers  v.  Kalamazoo  Buggy  Co.,  54  Mich.  215  (1884);  Newark  Coal 
Co.  V.  Spangler,  34  Atl.  Rep.  932  (1896). 

**  Dwight  V.  Hamilton,  113  Mass.  175  (1873);  Munsey  v.  Butterfield,  133 


Mass.  492  (1882);  Foss  v.  Roby,  195  Mass.  292  (1907);  Townsend  v.  Hunt,  37 
Miss.  681  (1859). 

^  Beatty  v.  Coble,  142  Indian^  329  (1895). 
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re-entering  the  field.  The  vendor  did  come  back,  but  in  starting 
a  new  business  conducted  himself  in  such  a  manner  as  to  destroy 
any  good  will  which  the  vendee  may  have  purchased.  Yet  the 
Court  seemed  to  take  the  attitude  that  the  mere  act  of  returning 
was  sufficient  ground  for  their  interference.  It  is  submitted  that 
the  authorities  upon  which  they  base  their  decision"  do  not  war- 
rant such  a  conclusion. 

Whether  or  not  a  man  engaged  in  the  occupation  of  a  chirop- 
odist can  be  said  to  be  pursuing  a  profession  seems  of  little  im- 
portance, since  the  Court  assumed  for  the  purposes  of  the  de- 
cision that  there  were  sufficient  characteristics  and  features  in- 
volved in  the  work  to  warrant  the  distinction  from  a  trade. 

The  decisions  in  direct  point  are  few**  and  though  the  relief 
granted  here  is  in  accordance  with  the  results  of  similar  cases,^ 
it  is  submitted  that  the  reasoning  of  the  Court  is  not  borne  out 
by  the  weight  of  opinion.  The  result,  though  a  just  and  equit- 
able one,  opens  up  a  wide  latitude  in  which  unwarranted  con- 
clusions may  often  be  reached. 

W.  A.  W.,  2nd. 


Legal  Ethics---Questions  and  Answers — ^Two  more 
questions  in  legal  ethics  were  answered  by  the  New  York  County 
Lawyers'  Association  Committee  on  Professional  Ethics,  at  its 
meeting  of  October  31st,  1912: 

Question  : 

May  I  know  whether  in  the  opinion  of  your  Committee  it  would  be  unpro- 
fessional for  an  attorney,  who  is  the  counsel  for  an  association,  to  send  out 
letters  to  a  number  of  its  members  suggesting  employment  upon  an  annual 
retainer? 

Answer: 

In  the  opinion  of  the  Committee  it  is  desirable  that  such  solicitation  of 
business  should  be  discouraged ;  the  Committee  deems  it  unprofessional. 

Question: 

Over  a  year  ago  a  cKent,  whom  we  had  represented  for  some  time,  introduced 
to  us  a  Mr.  X,  who  requested  us  to  represent  him  in  various  matters.  Our 
relations  continued  on  a  pleasant  basis  for  a  period  of  several  months,  during 
which  time  we  undertook  litigation  in  various  Courts  for  X. 

About  three  months  ago,  we  informed  X  that  we  would  no  longer  be  able 
to  act  as  his  attorneys,  unless  he  paid  us  for  our  services.  Mr.  X,  who  originally 
p«ud  us  a  retainer  of  $200,  ag^reed  that  we  were  entitled  to  receive  a  sum  of  several 
times  that  amount  for  services  performed  to  the  then  date,  and  stated  that  he 
would  arrange  to  let  us  have  a  check  in  a  few  days. 

'  Since  that  time,  Mr.  X  has  studiously  avoided  our  office  and  ignored  alt 
communications.    We  appear  as  attorneys  for  him  in  a  number  of  litigated 

^  Bagly  &  Rivers  Co.  v.  Rivers,  87  Md.  401  (1898);  Yeakley  v.  Gaston,  50 
Texas  Civil  App.  ^05  (1908) :  in  this  case  the  good  will  had  not  been  sold  and 
what  the  Court  said  in  regard  to  covenants  not  to  re-enter  being  implied  was 
dictum, 

"  Angier  v.  Webber,  14  Allen,  211  (1867),  in  which  case  there  was  an  express 
covenant. 

^*  Dwight  V.  Hamilton,  supra. 
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matters.  We  do  not  desire  to  continue  to  represent  a  client  of  this  type.  We 
have  requested  him  to  have  other  attomejrs  substituted  in  our  place,  but  he  has 
paid  no  attention  to  our  requests.  We  wish  to  drop  all  of  his  matters,  but  we' 
do  not  wish  to  be  accused  of  having  been  unfaithful  to  the  trust  originally  re- 
posed in  us  as  attorneys  by  this  client. 

We  would  appreciate  advice  from  you  as  to  the  manner  in  which  we  should 
proceed  in  order  to  be  permitted  to  cease  acting  as  his  attorneys. 

Answer: 

Upon  the  facts  as  stated,  the  Committee  does  not  consider  that  the  attor- 
neys are  required  by  any  professional  obligation  to  continue  to  represent  the 
client;  it  is  of  the  opinion  that  a  peremptory  notice  to  the  client  that  after  a  cer- 
tain specified  date,  sufficiently  far  away  to  enable  him  to  secure  and  substitute 
new  attorneys,  they  will  not  act  as  his  attorneys,  is  proper.  This  answer,  how- 
ever, does  not  deal  with  the  attorney's  legal  right  to  compensation  upon  taking 
such  course,  nor  with  the  legal  procedure  essential  thereto. 

Partnerships — Liability  for  Tort — Marshalling  Assets — 
The  right  of  a  creditor  holding  a  joint  and  several  claim  against 
the  members  of  an  insolvent  firm,  to  share  in  the  partnership  and 
individual  assets  under  concurrent  general  and  separate  assign- 
ments, was  fully  recognized  in  a  recent,  highly  interesting  New- 
York  case.^  A  judgment  recovered  in  a  tort  action  against  "Gir- 
ard  N.  Whitney  and  James  V.  Geraghty,  co-partners,  doing  busi- 
ness under  the  firm  name  and  style  of  Whitney  and  Kitchen," 
was  held  conclusive  evidence  of  a  creditor's  claim,  and  binding 
as  such  on  the  assignee,  who  was  directed  to  pay  dividends  on  it 
from  both  the  firm  and  individual  assets. 

The  recovery  of  a  judgment,  whether  in  tort  or  upon  a  con- 
tract, establishes  a  debt  which  the  defendant  is  under  obligation 
to  pay,  the  law  implying  a  promise  or  contract  on  his  part  to  pay 
it.*  And  this  is  true  whether  the  judgment  is  recovered  against 
the  co-partners  before  assignment,  or  against  the  co-partners 
and  the  assignee  after  assignment.'  Such  debt  being  properly  es- 
tablished, the  only  question  of  importance  to  be  considered  in 
connection  with  the  marshalling  of  assets,  is  whether  it  is  joint  or 
joint  and  several. 

The  joint  and  several  liability  of  co-tort-feasors  and  the  at- 
tendant right,  upon  recovery  of  a  judgment,  to  complete  satisfac- 
tion by  levy  upon  both  the  joint  and  several  property  is  as  old 
as  the  common  law  itself;  and  practically  as  old  as  the  first  rec- 
ognized partnership  is  the  doctrine  that  upon  the  commission  of 
a  tort  by  the  partnership  or  by  any  single  member — within  cer- 
tain   limitations — ^the    individuals    comprising    such    partnership 

1  In  re  Peck,  99  N.  E.  Rep.  258  (N.  Y.,  1912). 

*  Gutta  Percha  Co.  v.  Mayor  of  Houston,  108  N.  Y.  278  (1888).  But  see 
Louisiana  v.  Mayor  of  New  prions,  109  U.  S.  285  (1883),  holding  that  a  judg- 
ment recovered  upon  an  action  in  tort  cannot  be  considered  as  a  contractual 
obligation  within  the  meaning  of  that  clause  of  the  Federal  Constitution  which 
prohibits  the  various  States  from  passing  any  law  "impairing  the  obligation  of  a 
contract. " 

•  Ludington's  Petition,  5  Abb.  N.  C.  322  (N.  Y.,  1878).  The  same  is  true 
in  cases  of  bankruptcy.    Collier  on  Bankruptcy,  4th  Edit.,  page  449. 
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become  co-tort-feasors,  and  as  such,  jointly  and  severally  liable. 
The  standing  of  a  claim  based  upon  such  tort  in  the  event  of  in- 
solvency and  subsequent  assignment  was  the  question  confront- 
ing the  Court  in  In  re  Peck.*  Since  the  burdens  incident  to 
joint  and  several  liability  may,  for  our  purposes,  be  considered 
similar  whether  arising  under  an  express  contract  or  by  operation 
of  law,*  and  since  by  far  the  greater  number  of  adjudications  on 
the  subject  have  resulted  from  a  contractual  liability,  it  would 
seem  that  a  study  of  this  class  of  cases  will  best  enable  us  to  under- 
stand the  decision  in  the  principal  case. 

While  the  liability  of  partners  for  firm  debts  is  oftentimes 
spoken  of  as  joint  and  several,  this  should  be  taken  to  mean  only 
that  a  partnership  creditor  has  recourse  to  the  individual  assets 
after  the  exhaustion  of  the  partnership  estate.*  A  firm  creditor, 
at  law,  could  levy  his  execution  upon  firm  assets,  or  upon  the 
separate  property  of  a  partner  at  his  option:  and  if  he  obtained  a 
lien  on  his  separate  property,  he  could  enforce  it  although  he 
thereby  exhausted  this  estate  and  left  the  separate  creditor  with 
a  claim  against  a  penniless  debtor.  A  different  doctrine,  however, 
was  early  established  in  equity,  and  Lord  Cowper  in  Ex  parte 
Crowder^  laid  down  the  now  familiar  rule  that  partnership  prop- 
erty belongs  to  partnership  creditors,  and  individual  property  to 
individual  creditors.  Lord  Thurlow  repudiated  this  doctrine,* 
but  Lord  Rosslyn  succeeded  in  establishing  it  so  thoroughly*  that 
Lord  Eldon,^  although  expressing  preference  for  Thurlow's  rule, 
declined  to  unsettle  the  doctrine  adopted  in  the  early  cases  and 
restored  by  his  immediate  predecessor.  While  the  rule  has  been 
embodied  in  the  bankruptcy  statutes  of  England"  and  this  coun- 
try," it  has  been  rejected  or  modified  by  the  equity  Courts  of 
Connecticut,"  Vermont,"  South  Carolina"  and  Kentucky." 

So  much  for  the  rule  applied  where  the  creditor  has  a  claim 
against  either  the  firm  or  the  separate  partners.  But  suppose  he 
has  taken  the  precaution  to  obtain  the  obligation  of  the  firm,  and 
the  several  obligations  of  the  partners  for  the  same  debt,  or  suppose 


*??c 


J  N.  E.  Rep.  258  (N.  Y.,  1912). 

lorgan  v.  Skidmore,  3  Abb.  N.  C.  92  (N.  Y.,  1870).  In  England,  taking 
jud|^ent  against  one  or  more  co-tort-feasors  ends  the  right  to  take  judgment 
against  the  remainder;  contra,  however,  in  America,  Burdick  on  Torts,  ps^  225. 

*  ''The  only  foundation  for  the  statement  is  that  partnership  creditors  are 
allowed  to  come  into  equity  to  obtain  payment  from  the  estate  of  a  deceased 
partner,  which  is  not  liable  at  law.  '*    Harnman  on  Contracts,  §358. 

^2  Vem.  706  (1715)- 

«  Ex  parU  Copland,  i  Cox  Eq.  420  (1787). 

»  Ex  parte  Elton,  3  Ves.  Jr.  238  (1796). 

*®  Ex  parte  Kensington  and  Taylor,  14  Ves.  447  (1808);  Dutton  v.  Morrison, 
17  Ves.  193  (1815). 

"  Bankruptcy  Act  of  1883,  §§  43-59- 

"  U.  S.  Bankruptcy  Act  of  July  i,  1898,  §  5,  (d),  (e)  and  (/). 

"  Camp  V.  Grant,  21  Conn.  41  (1851). 

"  Bordwell  v.  Perry,  10  Vt.  292  (1847). 

"  Hutzler  Bros.  v.  Phillips,  26  S.  C.  136  (i886). 

"  Fayette  Bank  v.  Kenny,  79  Ky.  133  (1880). 
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the  law  has  stepped  in  and  presented  him  with  those  obligations^ 
as  in  the  case  of  a  partnership  tort,  certainly  he  ought  to  have  the 
benefit  of  the  caution  which  he  has  used,  or  the  rights  which  the 
law  has  bestowed,  as  the  case  may  be.  The  English  Courts, 
however,  early  reached  a  different  conclusion,  and  in  one  of  the 
first  reported  cases,  it  was  said  to  be  settled  that  the  advantage 
of  a  joint  and  separate  creditor  is  no  more  than  that  he  can  elect 
whether  he  will  be  in  the  final  instance  a  joint  or  separate  creditor r 
and  although  it  was  admitted  that  "at  law  such  a  creditor  may 
proceed  against  both  debtors  at  the  same  time  until  his  debt  is 
fully  satisfied,  yet  the  equity  of  this  Court  inclines  that  all  per- 
sons should  have  an  equal  satisfaction,  and  not  one  more  than 
the  other.  "^'  The  rule  against  double  proof  has  been  so  modified 
by  statute  that  the  remnant  is  practically  of  little  consequence  ta 
partners  or  their  creditors  today."  The  early  English  rule  never 
found  favor  in  this  country  either  in  equity  proceedings"  or  under 
the  Bankruptcy  Act.**  In  some  American  jurisdictions,  the 
English  rule  has  been  rejected  because  the  reason  usually  given 
for  it  that  those  jointly  and  severally  liable  cannot  be  sued  at  one 
and  the  same  time,  but  the  creditor  must  make  his  election,**  does 
not  exist,  inasmuch  as  the  double  remedy  is  permitted  in  suits  at 
law.**  This  is  true  in  but  few  States,  however,  so  some  other 
reason  must  be  found  to  support  the  numerous  decisions  in  other 
jurisdictions.  And  this  reason  is  found  in  the  simple  principle 
which  Lord  Eldon  admitted  as  true  in  all  justice,  but  which  he 
did  not  dare  to  establish  as  law,  that  a  creditor  ought  to  have 
"the  benefit  of  the  caution  he  has  used."  And  this  principle 
means  that  in  every  case  where  an  action  can  be  maintained  on 
contract  against  an  individual  without  joining  with  him  the  other 
persons  composing  the  partnership  or  interested  in  the  joint  ven- 
ture, there  a  separate  and  independent  personal  liability  exists  as 
against  individual  assets,  and  the  person  entitled  to  bring  such 
action  is  likewise  entitled  to  prove  claims  and  draw  dividends 
from  both  the  firm  and  individual  assets.  And  if  this  is  true  of 
marshalling  the  assets  in  equity  where  the  separate  obligation  of 
the  individual  partner  rests  in  contract,  it  ought  to  be  no  just 
ground  of  objection  to  compensation  for  a  wrong  that  it  would 

"  Ex  parU  Bond  and  Hill,  i  Atk.  98  (1745);  Ex  parte  Bevan,  10  Ves.  107 
(180^). 

"  Lindley  on  Partnership,  Eighth  Edit.,  page  872.  Sched.  II,  §  18,  of  the 
English  Bankruptcy  Act  of  1883  PfoWdes  for  double  proof  in  certain  contract 
cases,  but  frauds  and  torts  under  which  joint  and  several  liability  arises  have  been 
held  not  to  be  included  in  the  words  of  the  section.  Lindley,  supra.  But  in 
In  re  Parkers,  19  Q.  B.  D.  84  (1887)  double  proof  was  permitted  where  the  firm 
misappropriated  funds  handed  to  it  for  investment  by  one  of  the  partners  wha 
was  trustee  of  the  funds. 

"  Ex  parte  Nason,  70  Me.  363  (1880);  National  Bank  v.  Hall,  160  Mass.  171 


(i89|) 

Ex  parte  KowlaLndaon,  3  P.  '^^405 
"  Turner  v.  Whitmore,  63  Me.  526  U874) 


In  re  Bigelow,  Fed.  Cases,  1397;  Emery  v.  Bank,  Fed.  Case3,  4446. 
"  Ex  parte  Rowlandson,  3  P.  W.  405  (1755). 
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result  in  a  similar  distribution.  In  the  words  of  Rappallo  in 
Morgan  v.  Skidmark  "if  it  is  equitable  where  the  partner  has 
agreed  to  assume  the  individual  obligation,  it  is  equally  equitable 
where  the  law  compels  him  to  assume  it  as  a  just  compensation 
due  to  the  party  whom  he  has  misled." 

It  would  seem  then,  that  the  principle  applied  in  In  re  Peck 
is  fundamentally  correct.  The  only  question  that  might  arise  is 
whether  or  not  the  judgment  creditor  who  had  already  been  paid  a 
dividend  from  the  joint  estate  should  have  been  allowed  a  divi- 
dend from  the  separate  estate  on  the  full  amount  of  his  judgment. 
Ex  parte  Nasorf^  says  **no"  to  this  question.  Since,  however, 
the  failure  to  prove  against  the  individual  estate  was  the  result  of 
the  assignee's  action,  rather  than  the  creditor's  inaction,  it  is 
probably  just  that  the  creditor  should  not  thereby  be  prejudiced. 

H.  W.  W. 


Suretyship — Duress  upon  the  Principal — ^The  surety  on 
a  bond  defended  on  the  ground  that  she  signed  because  of  the 
threats  made  by  the  plaintiff,  obligee  in  the  bond,  to  prosecute 
her  son-in-law  for  forgery  of  the  plaintiff's  name.  It  was  held 
that  the  defendant  could  avoid  liability  by  showing  that  the 
threats  deprived  her  of  the  free  exercise  of  her  will,  notwithstand- 
ing the  duress  was  not  imposed  upon  her  and  the  threats  were  not 
made  to  her  directly.^ 

The  common  law  doctrine  of  duress  is  summed  up  in 
Baker  v.  Morton}  "Where  a  party  enters  into  a  contract  for  fear 
of  loss  of  life,  or  for  fear  of  loss  of  limb,  or  fear  of  mayhem,  or  fear 
of  imprisonment,  the  contract  is  as  clearly  void  as  when  it  was 
procured  by  duress  of  imprisonment,  which  is  where  there  is  an 
arrest  for  an  improper  purpose  without  just  cause,  or  where  there 
is  an  arrest  for  a  just  cause,  but  without  lawful  authority,  or  for 
a  just  cause,  but  for  an  unlawful  purpose,  and  the  rule  is  that  in 
either  of  those  events  the  party  arrested,  if  he  was  thereby  induced 
to  enter  into  a  contract,  may  avoid  it  as  one  procured  by  duress." 
A  statement  of  the  doctrine  in  negative  form  is  given  by  Black- 
stone.'  "A  fear  of  battery  or  being  beaten,  though  never  so  well 
grounded  is  no  duress,  neither  is  the  fear  of  having  one's  house 
burned,  or  one's  goods  taken  away  and  destroyed,  because  in 
these  cases,  should  the  threat  be  performed,  a  man  may  have 
satisfaction  by  recovering  equivalent  damages." 

Modem  decisions  hold  that  there  is  duress  if  the  contract  be 
procured  by  threats  of  a  battery,*  or,  if  there  be  an  actual  or 

«3  Abb.  N.  C.  92  (N.  Y.,  1870). 
•*  70  Me.  363  (1880). 

*  Fountain  v.  Bigham,  235  Pa.  35  (1912). 

•  79  U.  S.  150, 158  (1870);  Richardson  v.  Duncan,  3  N.  H.  508  (1826). 
'  Book  I,  page  131. 

*Love  V.  State.  78  Ga.  66  (1886);  Foshay  v.  Ferguson,  5  Hill  (N.  Y.)  154 
<i843);  Central  Bank  v.  Copeland,  18  Md.  317  (1862). 
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threatened  destruction  or  detention  of  personal  property  or  tres- 
pass to  real  property.*  England*  and  Kentucky'  still  cling  to  the 
common  law  holding  that  there  can  be  no  duress  of  goods. 

The  reason  the  doctrine  of  duress  was  so  restricted  at  the 
common  law  is  seen  when  we  discover  that  the  standard  or  test 
by  which  duress  was  determined  was  that  the  threats  or  violence 
must  have  been  of  such  sort  as  to  overcome  the  mind  of  a  cour- 
ageous man  and,  according  to  Blackstone,  a  threat  of  a  battery 
was  not  sufficient.  This  old  test  was  faulty  in  two  respects,  (i) 
it  afforded  no  protection  to  the  weak  or  timid,  (2)  it  overlooked 
the  fundamental  principle  of  contract  law — that  in  order  to  create 
a  binding  contract  there  must  be  a  free  and  willing  consent  by 
both  parties  to  its  terms.  The  recognition  of  these  defects  caused 
this  test  to  break  down  and  now  the  law  of  duress  rests  upon  its 
rational  basis  of  contract.  There  were  two  tests  which  appeared 
before  the  modem  test  was  evolved,  viz.,  there  was  duress,  (i)  if 
the  threats  were  such  as  would  overcome  the  mind  of  a  person  of 
ordinary  firmness,*  (2)  **if  the  threats  were  such  as  would  naturally 
overcome  the  mind  and  will  of  an  ordinary  man  and  if  they  over- 
came his.'**  The  modem  test  is,  ''Was  the  person  so  affected  by 
the  threats  or  violence  as  to  have  been  bereft  of  the  power  to  give 
a  free  consent?""*  Under  this  test,  it  is  expected  that  it  would 
be  immaterial  whether  there  was  a  threat  of  lawful  or  unlawful 
arrest  or  imprisonment  and  it  is  generally  so  held.^^ 

"The  general  mle  is  that  the  defense  of  duress  is  open  only 
to  the  party  upon  whom  it  is  imposed,  and  that  a  third  person  who 
has  become  surety  for  the  payment  of  the  claim  cannot  avail  him- 
self of  the  plea  unless  he  signed  the  obligation  without  knowledge 
of  the  duress.**"  There  are  two  exceptions  to  that  rule  which  are 
well  settled,  viz.,  where  the  relation  of  parent  and  child,  or  hus- 

*01iphant  v.  Markham,  79  Texas,  543  (1891);  Motz  v.  Mitchell,  91  Pa.  114. 
(1879);  Spaids  V.  Barrett,  57  111.  289  (1876);  Joannin  v.  Ogilvie,  49  Minn.  ^64 
(1892).  It  has  been  held  that  there  can  be  duress  of  goods  where  possession 
could  have  been  regained  by  an  action  of  replevin,  Wilkerson  v.  Hood,  65  Mo. 
App.  491  (1896);  Sasportas  v.  Jennings,  i  Bay  (S.  C.)  470  (1795)  semble;  contrar 
Bmgham  v.  Sessions,  14  Miss.  13  (1846). 

*  Skeate  v.  Beale,  11  A.  &  E.  083  (1841). 

'  Hazelrigg  v.  Donaldson,  2  Nlet  (Ky.)  44^  (1859). 

'  Bosley  v.  Shanner,  26  Ark.  280  (1870};  Hines  v.  Board  of  Commissioners, 
93  Ind.  266  (1883). 

•Morse  v.  Woodworth,  155  Mass.  233  (1891);  Hartford  Fire  Ins.  Co.  v. 
Kirkpatrick,  iii  Ala.  456  (1895). 

^^Galusha  v.  Sherman,  105  Wis.  263  (1900);  Williamson-Halsell  Frazier 
Co.  V.  Ackerman,  77  Kan.  502  (1908) ;  Nebraska  Ass'n  v.  Klee,  70  Neb.  383  (1903)  ; 
Adams  v.  Irving  Nat.  Bank,  116  N.  Y.  606  (1889);  Parmenteer  v.  Pater,  13  Ore. 

121  (1885);  Lauda  V.  Obert,  78  Texas,  33  (i  891),  and  the  principal  case. 

"  Hartford  Fire  Insurance  Co.  v.  Kirkpatrick  (sufra) ;  Adams  v.  Irving 
Nat.  Bank  {supra)\  Williamson-Halsell  Frazier  Co.  v.  Ackerman  (supra)  \  con^ 
tra,  Gregor  v.  Hyde,  62  Fed.  107  (1894}  j  Machine  Co.  v.  Miller,  54  Neb.  644 
(1898). 

"The  principal  case;  Hazard  v.  Griswold,  21  Fed.  118  (1884);  Griffith  v» 
Setgreaves,  91  Pa.  161  (1879). 
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band   and   wife   exists."    The   exceptions  have,   however,    been 
liberally  extended  to  other  relationships." 

It  is  universally  held  that  the  threats  need  not  be  communi- 
cated directly  to  the  person  upon  whom  the  duress  is  imposed." 

7.  B. 


"Harris  v.  Carmody,  131  Mass.  51  (1881);  McCormick  Co.  v.  Hamilton, 
73  Wis.  486  (1889);  Mahon  v.  Smith,  47  Conn,  221  (1879). 

"  Grandson  and  grandmother,  Bradley  v.  Irish,  42  111.  App.  85  (1891);  aunt 
and  nephew,  Sharon  v.  Gager,  46  Conn.  189  (1878);  sister  and  brother,  Schultz 
V.  Catlin,  78  Wis.  611  (1891);  father-in-law  and  son-in-law,  Nebraska  Ass'n  v. 
Klce.  70  Neb.  383  (1903) ;  brother  and  brother,  Davis  v.  Luster,  64  Mo.  43  (1876). 

"Schultz  V.  Catlin  (sufyra);  Bank  v.  Hutchinson,  62  Kan.  9  (1900);  Gid- 
dings  V.  Bank,  104  Iowa,  676  (1898);  and  the  principal  case. 
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Adverse  Possession — ^Joinder  of  Possession — It  was  held  in  Rich  v 
NafFziger,  99  N.  £.  Rep.  341  (111.,  1912),  that  the  purchaser  of  land,  taking 
possession  under  a  master's  deed  in  partition,  may  add  the  adverse  possession 
of  the  testator  and  heirs  to  his  own,  to  make  up  the  time  necessary  to  perfect 
title  under  the  statute;  the  possession  taken  by  the  master  in  partition  is  not  a 
break  in  continuity  of  possession.  This  accords  with  the  weight  of  authority 
as  to  "tacking  possession."  Davoc  v.  Nealon,  32  Atl.  Rep.  675  (N.  J.,  1895); 
Cochrane  V.  Paris,  18  Tex.  8§o  (1857);  Alexander  v.  Pendleton,  12  U.  S.  (8 
Cranch)  462  (1814);  Cunningham  v.  Patton,  6  Pa.  355  (1847);  Hughes  v.  Picker- 
ing, 4  Pa.  297  (1850). 

If  there  is  a  breach  m  continuity,  possession  before  and  after  the  breach  can- 
not be  connected;  Brown  v.  Hanauer,  47  Ark.  277  (1887);  Stillwell  v.  Foster,  80 
^^-  333  (1888);  so  in  case  of  abandonment,  Hollingsworth  v.  Sherman,  81  Va. 
668  (1885);  Thompson  v.  KaufiFelt,  no  Pa.  209  (1885).  Where  several  enter 
on  land  in  succession,  the  several  possessions  cannot  be  "tacked"  so  as  to  make 
continuity  of  possession,  unless  there  is  privity  of  estate,  Hollingsworth  v. 
Sherman,  supra;  Sherin  v.  Brackett,  36  Mmn.  152  (1886};  Ely  v.  Brown,  183 
m>  575*  either  by  purchase  or  descent,  Graffins  v.  Tottenham,  i  Watts  &  S.  488 


(Pa.,  1841);  Schrack  V.  Zubler,  34  Pa.  38  (1859);  Moore  v.  Collishaw,  10  Pa. 
224  (1849);  Kilburn  v.  Adams,  48  Mass.  (7  Nletc.)  33  (1843).  But  see  Benson 
V.  Stewart,  30  Miss.  49  (1855);  and  Fanning  v.  Wilcox,  3  Day's  Conn.  Rep.  258 


(1808),  ruling  that  bare  continuity  of  separate  adverse  possessions  is  sumcient 
to  perfect  title  against  the  holder  of  paper  title. 

Bankruptcy — Respective  Interests  of  Joint  Adventurers  in  Real 
Estate — In  a  recent  federal  case,  the  question  as  to  the  shares  of  tenants  in 
common  real  estate  was  raised,  in  the  distribution  in  bankruptcy  of  the  proceeds 
from  the  sale  of  joint  property.  The  petitioner,  one  of  the  joint  owners,  con- 
tributed all  of  the  capital,  which  was  to  be  used  in  the  purchase  of  land  for  pur- 
poses of  speculation.  Title  was  taken  in  the  name  of  both  parties,  the  petitioner 
and  the  bankrupt.  By  the  agreement,  they  were  to  share  the  profits  equally. 
The  property  was  sold  at  a  considerable  advance  over  the  pnce.  The  peti- 
tioner was  awarded  the  amount  of  his  capital  plus  one-half  the  profits.  The . 
Court  based  its  decision  on  the  presumption  that  the  shares  in  the  common  pro- 
perty of  the  tenants  in  common  was  proportionate  to  their  contribution  to  the 
capital  and  held  that  the  argument  that  the  profits  should  be  divided  equally 
did  not  affect  the  quantity  of  their  respective  estates  in  the  common  property. 
In  re  McConnell,  197  Fed.  Rep.  438  (1912). 

In  the  absence  of  an  express  contract  between  owners,  there  is  no  presump- 
tion as  to  the  division  of  interest  arising  from  the  mere  fact  of  co-ownership. 
Campau  v.  Campau,  44  Mich.  31  (1880).  But  where  property  is  acquired  jointly 
by  devise  or  by  deed,  the  presumption  is  that  the  interests  are  equal.  Rumper 
V.  Mitle,  239  ill.,  586  (1909).  Such  a  presumption  is  subject  to  rebuttal  as  in 
In  re  McConnell,  197  Fed.  Kep.  438  (191 2),  where  the  presumption  arising  from 
payment  of  purchase  price  was  expressly  declared  to  prevail  over  that  arising 
from  the  deed.  In  accord  with  this  decision  is  the  case  of  Bittle  v.  Clement, 
54  Atl.  Rep.  138  (N.  J.  Ch.,  1903),  where  the  former  presumption  was  indulged 
m  spite  of  the  deed  and  of  the  fact  that  the  taxes  were  paid  equally.     The  same 

Presumptions  apply  to  personalty  as  well  as  to  realty.  Bauman  v.  Givon,  21 
fisc.  120  (N.  v.,  1897).  In  a  case  where  the  price  was  paid  by  one  of  the  joint 
owners,  it  was  stated  that  he  did  not  thereby  become  entitled  to  all  of  the  pro- 
perty absolutely,  and  to  the  profits  arising  from  the  re-sale,  but  that  the  land  was 
subject  to  the  interest  of  the  other  owner  to  the  extent  of  one-half  the  profits  if 
there  should  be  any.    Anderson  v.  Clench,  6  S.  W.  Rep.  760  (Tex,,  87). 

(122) 
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Banks — Deposit  for  Collection — ^Negligence — ^A  placed  a  certificate 
of  deposit  with  the  B  bank  for  collection.  The  bank  sent  it  by  mail  directly  to 
the  bank  issuing  it  with  a  request  for  payment,  and  received  in  return  a  draft 
as  payment.  The  B  bank  accepted  tne  draft  as  payment  for  the  certificate. 
On  the  dishonor  of  the  draft  and  the  failure  of  the  bank  issuing  the  certificate,  A 
brought  an  action  against  the  B  bank,  charging  it  with  negligence.  Held:  It 
was  not  n^ligence  per  se  to  send  the  certificate  to  the  drawee  bank  or  to  accept 
the  draft  in  payment  thereof,  where  such  was  the  custom  among  the  banks  in 
the  vicinity.     Hilsii^r  v.  Trickett,  99  N.  E.  Rep.  305  (Ohio,  1912). 

Although  a  few  jurisdictions,  in  accord  with  the  principal  case,  hold  that  it  is 
not  negligence  for  a  bank  to  send  a  draft  to  the  drawee  bank  for  collection  where 
such  is  the  usage  among  banks:  Kershaw  v.  Ladd,  34  Or.  375  (1899);  Indeg  v. 
City  Bank,  59  How.  Prac.  10  (N.  Y.,  1880);  the  weight  of  authority  is  that  the 
bank,  by  attempting  to  collect  directly  from  the  drawee  bank,  does  not  perform 
its  duty  and  is  responsible  for  any  loss  caused  thereby,  unless  it  appears  that  the 
depositor  assented  to,  and  authorized,  such  procedure.  Jefferson  County  Bank 
v.  Hendrix,  147  Ala.  670  (1905);  American  Bank  v.  Metropolitan  Bank,  71  Mo. 
^PP*  451  (1^7);  Minneapolis  Co.  v.  Metropolitan  Bank,  76  Minn.  136  (1899); 
Pmkney  v.  Kanawha  Bank,  69  S.  E.  Rep.  1012  (W.  Va.,  lOii). 

The  main  point  in  the  decision  of  the  principal  case,  wnich  holds  that  a  usage 
of  banks  in  collecting  drafts,  to  surrender  them  to  the  drawee  and  to  take  other 
than  cash  for  payment  without  the  depositor's  authority,  is  reasonable  and  bind- 
ing on  the  depositor  without  his  knowledge  of  it,  is  contra  to  the  weight  of  au- 
thority. Accord  with  principal  case:  Farmers'  Bank  v.  Newland,  97  Ky.  464 
(1^5) ;  First  Nat.  Bank  v.  First  Nat.  Bank,  134  S.  W.  Rep.  831  (Texas,  191 1).  The 
weight  of  authority  that  if  a  bank  for  collection  takes  anything  else  than  money 
in  payment  of  the  paper,  it  thereby  assumes  the  risk  and  is  liable  for  any  resulting 
loss  is  shown  in  ttie  following  cases:  Nat.  Bank  v.  American  Bank,  151  Mo. 
320  (1899);  Fifth  Nat.  Bank  V.  Ashworth,  123  Pa.  212  (1889);  Scott  v.  Gilky, 
153  111.  168  (i8s(4),*  Nat.  Bank  v.  Bank  of  \fontreal,  7  Biss.  191  (U.  S.,  1876). 
In  some  states,  it  may  receive  payment  by  a  check  on  itself.  Welge  v.  Batty, 
II  111.  App.  461  (1882);  Sayles  v.  Con.,  95  Tenn.  579  (1885).  Contra,  State 
Bank  v.  Byrne,  97  Mich.  178  (1893).  Or  by  its  own  certificate  of  deposit. 
British  Co.  v.  Tibbals,  63  Iowa,  468  (1884). 

Bills  and  Notes— Liability  of  Bank  for  Forged  Check — In  Otis  Ele- 
vator Company  v.  First  National  Bank  of  San  Francisco,  124  Pac.  Rep.  704 
(Cal.,  1912),  it  appeared  that  plaintiff's  agent  who  wrote  out  checks  to  be  signed 
by  the  manager,  and  perforated  them,  was  frequently  sent  to  defendant  bank 
to  cash  "Bearer"  checks.  He  got  the  manager's  signature  on  a  I3.50  check, 
then  altered  the  payee  to  "Bearer," raised  the  amount  to  $5500,  peitorated  the 
higher  sum,  and  cashed  the  check  as  usual  at  defendant  bank.  There  was  no 
visible  alteration  or  indication  that  the  check  had  been  raised.  It  was  held  that 
although  as  between  a  bank  and  its  customers,  payment  of  forged  or  altered 
checks  by  the  bank  is  made  at  its  peril,  vet  plaintifiF  having  by  his  negligence 
contributed  to  the  payment  of  the  checks  by  the  bank,  the  latter  was  not  liable. 

It  is  well  settled  as  a  general  rule  that  if  the  sum  for  which  the  customer 
drew  a  check  be  fraudulently  altered,  and  increased  and  the  banker  pays  the 
latger  sum,  he  cannot  chaise  the  customer  with  the  excess,  but  must  himself 
bear  the  loss.  Byles  on  Bills  (17th  Ed.)  28;  Hall  v.  Fuller,  5  Barn.  &  Co.  750 
(K.  B.,  1826). 

But  should  the  act  of  the  drawer  have  facilitated  the  forgery,  the  loss  will 
fall  upon  the  customer.  So  if  the  depositor  by  his  neglu^nce  nas  furnished  the 
•opportunity  for  the  fraud  which  has  deceived  the  bank,  he  must  su£Fer  the  con- 
sequences of  his  act.  Grant  on  Banking  (6th  Ed.)  14  et  seq,;  Morse,  Banks  and 
Banking  (3d  Ed.)  sect.  480;  Young  v.  Grote,  4  Bing.  253  (C.  P.,  1827);  Snod- 
Srass  v.  Sweetser  et  at.,  44  N.  E.  Rep.  648  (Ind.,  1896);  Champion  Ice  Mfg.  Co. 
v.  American  Bonding  &  Trust  Co.,  115  Ky.  863  (1903).  Numerous  authorities 
in  which  the  bank  has  been  held  liable,  yet  recognize  the  possibility  of  negli- 
gence on  the  part  of  the  customer  which  would  preclude  a  recovery.  Belknap 
V.  National  Bank  of  North  America,  100  Mass.  376  (1868);  National  Bank  of 
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Virginia  v.  Nolting,  94  Va.  263  (1897);  Harter  v.  Mechanics'  National  Bank,. 
63  N.  J.  Law,  579  (1899);  Critten  v.  Chemical  National  Bank,  70  N.  Y.  Suppl. 
247 (  1901).  The  rule  is  clear;  Courts  where  they  have  differed  have  only 
failed  to  agree  upon  what  constitutes  such  negligence  on  the  part  of  the  de-^ 
positor  as  to  relieve  the  bank  of  liability. 

Conflict  of  Laws — Divorce — Domicile — It  appears  that  under  the  law 
of  Turkey,  when  a  Christian  wife  embraces  Mohammedanism,  and  marries  a 
Moslem,  her  former  marriage  is  thereby  dissolved.  In  Kapigian  v.  der  Minas- 
sian,  99  N.  £.  Rep.  26^  (Mass.,  1912)  libelee,  a  Christian  domiciled  in  Turkey, 
after  marrying  a  Christian  wife  there,  came  to  America  to  earn  money,  intending 
to  return  to  Turkey.  But,  hearing  of  his  wife's  marriage  to  a  Moslem,  and  her 
adoption  of  the  Mohammedan  religion,  he  determined  to  remain  in  Massachu- 
setts. He  subsequently  married  libellant,  who  upon  learning  the  facts  brought 
her  petition  for  divorce.  The  Court  dismissed  the  petition,  holding  that  as 
Turkey  was  the  domicile  of  the  parties  at  the  time  of  the  first  wife's  second 
marriage,  the  law  of  Turkey  governed  their  status  at  that  time;  that  by  the 
Turkish  law,  libelee  was  no  lonp^er  married  to  his  first  wife,  and  was  not  under  a. 
legal  disability  at  the  time  of  his  second  marriage. 

It  is  a  general  principle  of  international  law  that  every  sovereign  state  has 
the  right  to  determine  the  legal  status  of  those  domiciled  within  its  borders.  It 
is  undoubtedly  comi>etent  for  a  Court  to  entertain  proceedings  for  the  dissolu- 
tion of  marriage  where  both  parties  are  domiciled  in  the  jurisdiction  at  the  time 
the  proceedings  are  commenced.     Dicey,  Conflict  of  Laws  (ist  Ed.)  269;  Jacobs^ 


Domicil,  Sect.  39;  Le  Mesurier  v.  Le  Mesurier,  A.  C.  517,  540  (H.  of  L.,  1895); 
Wilson  V.  Wilson,  L.  R.  2  P.  &  D.  435, 442  (Eng.,  1872) ;  Barber  v.  T 
260,  265  (1813);  Haddock  v.  Haddock,  201  U.  S.  562,  570  (1905). 


A  divorce  so  obtained  is  by  international  law  binding  everywhere.  Le- 
Mesurier  v.  Le  Mesurier,  supra.  In  this  country,  it  is  held  that  a  divorce  regu- 
larly obtained  in  the  State  in  which  both  parties  are  domiciled  is  binding  in  every 
other  State  under  the  "full  faith  and  credit"  clause  of  the  Federal  Constitution,. 
Minor,  Conflict  of  Laws,  Sect.  89;  Haddock  v.  Haddock,  supra,  at  p.  570;  and 
that  a  divorce  obtained  in  a  foreign  country,  in  which  the  parties  were  domiciled,, 
and  valid  under  its  law  will  be  here  recognized,  Leshinsky  v.  Leshinsky,  25  N.  Y. 
Suppl.  841  (1893);  Miller  v.  Miller,  128  N.  Y.  Suppl.  787  (191 1).  Dissolution  of 
marriages  among  Indians  in  accordance  with  tribal  custom  has  been  held  valid  by 
Courts  that  have  had  occasion  to  pass  upon  the  question.     Wall  v.  Williamson,. 


8  Ala.  48,  52  (1845);  Wall  v.  Williams,  11  Ala.  826,  838  (1847);  Johnson  v.  John- 
_  )  Mo.  72  (i860);  Kal3^on  v.  Kalyton,  A5  Ore.  116,  126  (1904). 
As  both  parties  were  domiciled  in  Turkey  when  the  marriage  was  dissolved 


by  Turkish  law,  the  Massachusetts  Court  followed  the  authorities  in  giving, 
effect  to  the  dissolution. 

Corporations — ^Assignability  of  Municipal  Franchises — ^A  grant  by 
the  State  legislature,  conditioned  upon  assent  by  a  city  corporation,  to  construct 
and  operate  a  telephone  system  in  that  city,  is,  after  such  assent  and  operation 
thereunder,  an  irrevocable  property — ^taxable,  alienable  and  transferable;  con- 
ferring rights  and  privileges  which  can  be  sold  whenever  the  holder  has  by  virtue 
of  the  grant  power  to  dispose  of  its  property.  City  of  Louisville  (Ky.)  v.  Cumber- 
land Telephone  &  Telegraph  Co.,  224  U.  S.  649  (19 12). 

This  IS  in  accord  with  the  general  view  that  where  the  grant  has  been  made 
by  the  proper  authority,  there  is  created  either,  "an  incorporeal  property," 
Bridge  Co.  v.  Dix,  el  al,,  6  How.  507  (U.  S.,  1848);  "a  property,"  State,  ex  rel. 
Milwaukee  St.  Ry.  Co.  v.  Anderson,  90  Wis.  550  (1895);  an  irrevocable  con- 
tract," Morristown  v.  Tel.  Co.,  115  Fed.  Rep.  304  (1902);  or,  "a  contract,"  De- 
troit V.  Detroit  C.  S.  Ry.  Co.,  184  U.  S.  Rep.  368  (1902).  Also,  with  cases  ruling 
that  where  a  franchise  or  privil^e  intended  in  a  large  measui:e  to  be  exercised 
for  the  public  good  has  been  granted  to  a  corporation,  it  cannot  be  transferred 
without  consent  of  the  legislature,  given  with  the  original  grant,  or  expressed  in 
statutes,  Bath  G.  Co.  v.  Claffiy,  74  Hun  (N.  Y.,  1902);  Brunswick  Gas  Co.  v.  U^ 
S.  G.  &  F.  Co.,  85  Me.  532  (1893);  or  mortgaged,  Richardson  v.  Sibley,  11 


Digitized  by 


Google 


RECENT  CASES  125 

Allen,  65  Mass.  (1865).  Such  transfers,  are  of  course,  subject  to  the  general 
limitations  of  contractual  assignability.  Carlyle  v.  Carlyle  Water  Co.,  36  111. 
App.  28  (1890). 

Crimes — Assault — Aiming  Unloaded  Weapon — From  ambush  the  de- 
fendant aimed  his  gun  at  the  prosecutor,  but  dropped  it  before  the  prosecutor 
knew  that  the  weapon  had  been  leveled  at  him.  In  the  absence  of  evidence  to 
show  whether  the  gun  was  loaded  or  unloaded,  it  was  held  that,  all  the  other 
elements  of  an  assault  being  present,  pointing  an  unloaded  gun  at  a  person  within 
its  apparent  range  constituted  an  asfault,  but  that  this  was  not  an  assault  as  the 
prosecutor  was  not  put  in  fear  of  immediate  personal  injury.  State  v.  Barry, 
124  Pac.  Rep.  775  (Mont.,  1912). 

The  Court  recognizes  the  hopeless  division  of  the  authorities  upon  the  ques- 
tion whether  an  assault  can  be  committed  by  pointing  an  unloaded  gun.  One 
line  of  cases  regards  the  presenting  of  an  unloaded  gun  to  one  who,  not  knowing 
it  to  be  loaded,  is  put  in  fear  of  immediate  bodily  harm,  as  a  mere  menace,  un- 
punishable at  law,  although  justifying  acts  in  self-defense.  Chapman  v.  State, 
78  Ala.  463  (1885).  The  basis  of  their  conclusion  is  the  lack  of  ability  and, 
therefore,  the  lack  of  a  real  intention  to  do  harm.  State  v.  Sears,  86  Mo.  169 
(1885);  State  V.  Cheny,  11  Iredell,  475  (N.  C,  1850);  McKay  v.  State,  44  Tex. 
43  (1875).  This  line  of  cases  looks  at  the  act  from  the  actor's  point  of  view. 
People  V.  McMakin,  8  Cal.  547  (1857). 

On  the  other  hand,  the  cases  in  accord  with  the  leading  case  regard  the  oc- 
currence from  the  assailed 's  point  of  view.  If  a  reasonable  man  would  be  put 
in  fear,  it  is  an  assault.  State  v.  Shepard,  10  Iowa,  126  (1859).  The  test  is 
apparent  ability  to  injure.  One  charged  with  an  assault  need  not  be  proved  to 
have  had  an  intention  to  commit  a  battery.  Commonwealth  v.  White,  no 
Mass.  407  (1872);  Sute  v.  Smith,  21  Tenn.  457  (1842). 

Crimes — Burglary — Dwelling  House — Under  a  statute,  section  36 
Criminal  Code  (Hurdy  Revised  Stat.  191 1,  C.  38)  making  it  burglary  for  any- 
one who  "wilfully  and  maliciously  and  forcibly  breaks  and  enters,  etc.,  into  an^ 
dwelling  house,"  an  indictment  alleging  that  the  defendant  wilfully  and  mah- 
dously  and  forcibly  broke  and  enter^  into  a  certain  building,  to  wit,  the  rooms 
of  prosecutrix  in  a  certain  hotel,  is  good,  for  the  prosecutrix's  room  was  her  dwell- 
ing house  as  the  language  of  the  indictment  indicates  and  at  best  it  is  a  matter 
of  proof  that  she  did  not  use  it  in  such  a  manner  as  to  make  it  her  dwelling, 
People  V.  Carr,  99  N.  E.  Rep.  357  (111.,  1912). 

At  common  law,  this  felony  was  pnmarily  against  a  man's  habitation  and 
therefore,  if  a  guest  at  an  inn  was  robbed,  the  indictment  alleged  that  it  was 
the  dwelling  house  of  the  proprietor.  State  v.  Clark,  42  Vt.  629  (1870).  But 
now  it  is  well  known  that  people  so  live  at  hotels  that  their  room  or  rooms  con- 
stitute their  dwelling  houses.  In  State  v.  Burton,  27  Wash.  528,  (1902),  it  was 
held  proper  to  allege  the  orosecutor's  rooms  in  a  hotel  as  his  dwelling  house; 
accord  Boyd  v.  State,  61  b.  E.  Rep.  134  (Ga.,  1908).  ''It  would  be  as  clear  a 
case  of  burglary  to  enter  without  consent  a  private  room  in  a  hotel  as  any  other 
house. "  Hofland  v.  State,  85  S.  W.  Rep.  798  (Tex.,  1905).  Wharton  in  his 
''Criminal  Law"  Sec.  ^87,  says:  "A  set  of  chambers  in  a  college  is  deemed  a 
distinct  dwelling  for  this  purpose,"  and  in  Barnes  v.  Peters,  L.  K.,  a  C.  P.  ^39 
(Eng.,  1869)  it  was  so  held.  Rooms  in  a  building  which  are  separately  occupied 
by  individuals  as  sleeping  apartments,  independently  of  each  other  and  to  the 
exclusion  of  the  owner  of  the  building,  constitute  a  dwelling.  Smith  v.  Water 
Co.,  104  Ala.  315  (1893).  And  in  State  v.  Pressley,  90  N.  Car.  730  (1884),  "There 
is  no  legal  reason  why  men  may  not  make  their  business  houses  also  tneir  dwell- 
ings." 

As  a  general  rule,  the  ownership  can  be  laid  in  the  occupier.  A  hotel  is  a 
dwelling  house  within  the  meaning  of  the  statute  where  it  is  continuously  used 
as  a  pkure  of  habitation,  and  ownership  is  laid  in  the  tenant  or  lessee.  Simpson  v. 
State,  113  Pac.  Rep.  549  (Okla.,  191 1);  but  not  so  when  the  room  entered  is 
occupied  by  the  proprietor's  servant;  it  is  then  laid  in  the  proprietor,  Moore  v. 
State,  128  S.  W.  Rep.  1 1 15  (Tex.,  1910).     It  is  immaterial  who  owns  the  building 
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or  hotel,  if  the  person  occupying  it  is  charged  in  the  indictment  as  owner.  Hale 
V.  State,  122  Ala.  85  (1898);  Flanagan  v.  State,  214  111.  170  (1905).  In  Boyd  v. 
State,  supra,  where  a  room  of  a  lodger  in  a  private  dwelling  house  is  burglanxed, 
ownership  may  be  allied  either  in  the  general  or  special  occupant. 

Apparently,  the  only  State  opposed  to  the  rule  is  Kansas,  where  it  is  held 
that  the  ownership  if  known  must  be  alleged  in  the  owner  of  the  building.  State 
V.  Fockser,  22  Kansas  542,  (1879);  for  this  State  v.  Morrissey,  22  Iowa,  158, 
(1867),  is  cited  and  is  in  accord,  but  is  apparently  overruled  in  State  v.  Watson, 
102  Iowa,  651,  (1897),  which  holds  that  occupancy  is  sufficient  to  sustain  allega- 
tion of  ownership. 

Crimes — Malice — In  People  v.  Tessemer,  137  N.  W.  Rep.  214  (Mich.,  1912), 
it  was  held  that,  in  a  violation  of  a  statute  providing  punishment  for  the  mutila- 
tion of  animals,  while  malice  was  an  essential  ingredient  of  the  offense,  it  was  not 
necessary  that  it  should  exist  against  the  owner  of  the  animal.  This  was  merely 
following  the  rule  established  in  the  cases  of  People  v.  Petheram,  64  Mich.  252 
(1887),  and  People  v.  Burkhardt,  72  Mich.  172  (1888).  In  the  former,  the  Court 
held  that  the  statute  did  not  require  malice  to  be  shown  toward  the  owner,  but 
that  the  malice  required  to  be  shown  was  the  general  malice  of  the  law  of  crimes, 
and  that  the  acts  shown  may,  as  in  other  cases,  furnish  the  presumption  of 
malice.     This  rule  was  followed  in  People  v.  Burkhardt,  supra. 

At  the  common  law,  it  was  necessary  that  the  malice  involved  in  the  com- 
mission of  the  offense  should  be  against  the  owner  of  the  animal,  and  not  against 
it  or  another  person.  Under  the  celebrated  English  Statute,  9  Geo.  i,  C.  22, 
commonly  called  the  Black  Act,  the  penalty  was  very  severe,  and  the  English 
decisions  only  went  to  the  extent  of  holding  that  there  could  be  no  conviction 
unless  the  act  was  committed  from  some  malicious  motive  toward  the  owner. 
Pearce's  Case,  2  Leach,  594. 

Whether  or  not  mauce  is  an  essential  element  of  the  statutory  offense  is  by 
no  means  agreed.  Thus,  in  some  jurisdictions,  either  by  force  of  the  statute 
creating  the  offense,  or  because  the  statute  is  regarded  as  declaratory  of  the  com- 
mon law,  malice  of  this  character  must  exist.  Hobson  v.  State,  44  Ala.  380 
(1870);  Northcot  V.  State,  43  Ala.  330  (1869);  Chappell  v.  State,  35  Ark.  345 
(1880);  State  V.  Phipps,  95  Iowa,  491  (1895);  U.  S.  v.  Gideon,  i  Minn.  292  (18^6); 
State  V.  Rector,  34  Tex.  565  (1871);  while  in  others  it  is  held  that,  if  the  object 
of  the  statute  is  to  denounce  as  unlawful  acts  intentionally  or  wantonly  done, 
malice  against  the  owner  is  not  an  ingredient,  though  there  may  have  been  a 
deliberate  intent  to  kill,  disable,  or  injure  the  animal.  R.  v.  Livey,  i  Den.  C.  C. 
63  (Eng.,  1844);  R.  V.  Pembleton,  L.  R.  2  C.  C.  119  (1874);  R.  v.  Welch,  i  Q.  B. 
D.  23  (1875);  Brown  v.  State,  26  Ohio.  176  (1875);  State  v.  Toney,  15  S.  C.  409 
(1881);  Mosely  v.  State,  28  Ga.  190  (1859);  State  v.  Hambleton,  22  Mo.  452 
(1856);  State  V.  Boies,  68  Kansas,  167  (1903),  where  the  conclusion  is  reached 
that  "malicious"  as  used  in  the  statute  denning  malicious  mischief,  should  be 
taken  according  to  its  usual  sense  in  criminal  statutes  generally. 

Under  the  express  provisions  of  the  later  English  Statutes,  it  is  immaterial 
whether  or  not  the  offense  is  committed  from  malice  against  the  owner  of  the 
property;  the  wilful  doing  of  an  intentional  act  is  sufficient  to  warrant  a  con- 
viction. 

Deceit — Knowledge— Representation— A  broker  stated  to  a  prospec- 
tive buyer,  B,  that  a  certain  price  was  the  lowest  the  principal  would  accept. 
In  fact,  this  statement  was  made  without  knowledge  as  to  what  was  the  princi- 
pal's  lowest  price.  B  finally  bought  the  property  at  the  price  stated,  relying^ 
however,  on  his  own  judgment  as  to  the  value,  after  an  investigation  of  the  pro- 
perty. In  an  action  by  B  against  the  broker  for  deceit,  held  that  the  statement 
was  not  ground  for  an  action  of  deceit,  as  B  had  not  relied  on  the  broker's  state- 
ment.    Bradley  v.  Oviatt,  84  Atl.  Rep.  321  (Conn.,  1012). 

The  essential  elements  to  sustain  an  action  for  deceit  are:  (i)  that  the  re- 
presentation was  made  as  a  statement  of  fact;  (2)  that  the  party  makine  it  knew 
It  to  be  untrue;  (3)  that  he  made  it  for  the  purpose  of  inducing  the  other  party 
to  act  upon  it;  and  (4)  that  he,  in  fact,  was  induced  to  act  to  his  injury,  relying 
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on  the  untrue  statement.  The  absence  of  any  one  of  the  elements  is  fatal  to 
recovery.  Pasley  v.  Freeman,  3  T.  R.  51  (1789);  Buchal  v.  Higgins,  96  N.  Y.  S. 
241  (1905). 

In  the  principal  case,  it  is  also  held  that  the  broker's  statement  was  no  more 
than  his  estimate  or  expression  of  opinion  and  not  a  statement  of  fact.  It 
could,  therefore,  have  been  decided  either  on  this  ground  or  the  other  ^und, 
stated  above.  For  where  the  statement  is  a  mere  expression  of  opinion,  an 
action  is  not  maintainable.  Peck  Co.  v.  Stevenson,  6  Pa.  Super.  ^36  (1898). 
Ordinary  puffing  of  commodities,  as  the  vendor's  statement  as  to  the  value  or 
quality  of  his  goods,  is  generally  treated  as  expressions  of  opinion.  Else  v. 
Freeman,  72  Kan.  666  (1905) ;  Dresher  v.  Becker,  130  N.  W.  Rep,  275  (Neb.,  191 1). 
But  where  the  vendor  goes  beyond  the  limit  of  mere  puffing  and  makes  false  re- 
presentations concerning  circumstances  of  fact  in  support  of  his  statement  of 
value,  he  is  liable  in  deceit.  Strand  v.  Griffith,  97  Fed.  Rep.  854  (1899);  Savase 
V.  Stevens,  126  Mass.  207  (1879).  Some  States  hold  that  statements  as  to  the 
price  paid  or  offered  for  the  property  are  expressions  of  opinion.  Cole  v.  Smith, 
26  Col.  506  (1899);  Hemmer  v.  Cooper,  90  Mass.  334  (i8iS4).  Contra:  Fair- 
child  V.  McMahon,  139  N.  Y.  290  (1893);  Johnson  v.  Gavitt,  114  la.  183  (1901). 

An  untrue  representation  of  a  material  fact  as  one's  own  knowledee,  or 
recklessly  made,  not  knowing  whether  it  is  true  or  not,  is  actionable.  Salues  v. 
Johnson,  8^  Conn.  77  (191 1);  Western  Co.  v.  Gates,  190  Mo.  391  (1905).  Like- 
wise, literal  speaking  of  the  truth,  if  intended  to  accomplish  a  deceit,  may  be  as 
fraudulent  as  a  falsehood.  Mulligan  v.  Bailey,  28  Ga.  ^07  (1859).  Unless  the 
false  representations  are  relied  and  acted  upon,  no  action  will  lie.  Appeal  of 
Price,  2  Monag.  554  (Pa.,  1889);  Jakway  v.  Proudfit,  76  Neb.  62  (1906).  It  is 
not,  however,  essential  that  they  form  the  sole  inducement  to  the  contract. 
It  is  sufficient  if  they  materially  influenced  the  plaintiff's  conduct;  and  they  may 
operate  in  connection  with  other  motives  or  inducements.  Morgan  v.  Skiddy 
62  N.  Y.  310  (1876);  Handy  v.  Waldron,  19  R.  I.  618  (1896).  Contra,  Scott  v. 
Haynes,  12  Mo.  App.  597  (1882). 

Evidence — Hearsay — Matter  of  General  Interest — In  Inhabitants 
of  Enfield  v.  Woods,  99  N.  E.  Rep.  ^^i  (Mass.,  19 12),  in  which  a  town  claimed 
a  parcel  of  land  against  an  individual  by  virtue  of  a  parol  gift  made  over  seventy 
years  prior  to  the  suit,  testimony  by  a  witness  that  his  grandfather  had  told  him 
of  the  gift,  was  held  admissible. 

Such  reputation  or  traditionary  evidence  is  within  the  exception  to  the  rule 
excluding  hearsay.  This  exception  is  founded  upon  necessity.  McKinnon  v. 
Bliss,  21  N.  Y.,  218  (i860).  And  such  evidence  must  be  refused  if  other  evi- 
dence is  to  be  had.  Dawson  v.  Town  of  Orange,  78  Conn.  96  (19OJ5).  The 
reputation  must  be  ancient.  Lay  v.  Neville,  2^  Cal.  545  (1864).  It  is  limited 
to  the  declarations  of  deceased  persons,  Hartford  v.  Maslen,  76  Conn.  615  (1904). 

At  first  the  exception  attached  to  matters  of  public  or  general  interest  only. 
Wright  V,  Tatham,  5  CI.  &  F.  720  (1837);  Ellicott  v.  Pearl,  35  U.  S.  33  (1836); 
Chapman  v.  Twitchell,  37  Me.  59  (1853).  But  in  the  majority  of  American 
jurisdictions  it  now  extends  to  private  boundaries,  even  though  they  be  not  co- 
mcident  with  public  boundaries.  In  some  States  only  the  declarations  of  the 
deceased  owner  of  the  land,  actually  made  upon  the  land,  are  admitted.  Daggett 
v.  Shaw,  46  Mass.  223  (1842);  Hunnicutt  v.  Peyton,  102  U.  S.  333  (1880);  Collins 
V.  Cloueh,  222  Pa.  483  (1909).  But  in  others,  the  declaration  of  any  one  who 
can  be  uiown  to  have  been  acquainted  with  the  facts  and  to  have  had  no  interest 
to  misrepresent  are  admissible,  whether  the  boundary  in  controversy  be  public 
or  private.  Harriman  v.  Brown,  8  Leigh,  708  (Va.,  1837);  Adams  v.  Stanyan, 
24  N.  H.  405  (1852);  Morton  V.  Folger,  15  Cal.  275  (i860);  Matthews  v.  Thatcher, 
337  Tex.  Civ.  App.  133  (1903). 

The  declaration  must  be  a  statement  of  the  common  reputation,  not  merely 
of  the  declarant's  personal  knowledge.  R.  v.  Bliss,  7  A.  &  £.  550  (1837).  De- 
clarations of  particular  facts  cannot  be  received.  Frazer  v.  Hunter,  5  Cranch 
C.  C.  470  (U.  S.,  1838);  Hall  V.  Mayo,  97  Mass.  416  (1867);  School  District  v. 
Williams,  48  Conn.  504  (1881). 
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Evidence — Presumption  of  Death  from  Absence — One  absent  seven 
years  without  being  heard  from  is  presumed  to  be  dead.  In  Re  Matthew's  Es- 
tate, 136  N.  Y.  Suppl.  636  (1912).  This  presumption  as  so  formulated,  is  prac- 
tically a  modem  rule.  It  is  thought  to  take  its  beginning  in  England  with  the 
decision  in  the  case  of  Doe.  d.  George  v,  Jesson,  6  East.  80  (Eng.,  1805),  in  which 
Lord  Ellenborough,  as  Chief  Justice,  said:  "The  presumption  of  the  duration  of 
life,  with  respect  to  persons  of  whom  no  account  can  be  given,  ends  at  the  expira- 
tion of  seven  years  from  the  time  when  they  were  last  known  to  be  living." 

The  common  law  is  in  accordance  with  the  civil  law,  in  the  adoption  of  the 
principle,  that  the  continuation  of  life  is  presumed  until  the  contrary  be  shown. 
The  Statute  of  Bigamy  (i  Jac.  i.  C.  ii)  and  the  Statute,  19  Car.  II,  c.  6,  with 
respect  to  estates  dependent  on  lives,  made  an  inroad  upon  this  doctrine,  and 
established  a  rule  which  was  ultimately  adopted  by  way  of  analogy,  in  cases 
beyond  the  purview  of  the  Statute.  The  Court  of  Exchequer  in  the  case  of 
Nepean  v.  Doe  d.  Knight,  2  M.  &  W.  894  (Eng.,  1837)  in  upholding  Doe  d. 
George  v.  Jesson,  supra,  established  that  doctrine  firmly  in  England. 

In  the  State  of  New  York,  the  adjudications  seem  to  conform  to  the  modern 
rule  on  the  point.  They  support  the  presumption  of  death  from  a  mere  disap- 
pearance, wnen  the  person  so  disappearing  is  never  heard  of  by  those,  if  any, 
who  would  naturally  hear  of  him,  and  more  than  seven  years  has  elapsed  since 
the  disappearance  was  established.  Jackson  v.  Claw,  18  Johns,  346  (N.  Y., 
1820);  Eagle  V.  Emmet,  4  Bradf.  Sur.  117  (N.  Y.,  1856);  Karstens  v.  Karstens, 
20  Misc.  Rep.  247  (N.  Y.,  1897);  and  the  very  recent  case.  In  re  Smith's  Estate, 
136  N.  Y.  S.  825  (1912),  which  further  decided  that  such  presumption  of  death 
should  be  made  only  in  a  direct  proceeding,  and  confined  to  a  presumption  of 
the  death  of  the  intestate  whose  estate  is  to  be  administered,  and  should  not  be  ex- 
tended collaterally  to  the  presumption  of  the  death  of  one  of  his  next  of  kin. 

The  doctrine  is  as  generally  accepted  throughout  the  United  States  as  it  is 
in  England.  Davies  v.  Briggs,  97  U.  S.  628  (1878);  In  re  Clement's  Estate,  i 
Del.  Co.  R.  i6o  (Pa.,  1881);  Appeal  of  Esterly,  109  Pa.  222  (1885);  Loring  v. 
Steineman,  42  Mass.  (i  Mete.)  204  (1840);  Hamilton  v.  Ross,  7  N.  J.  Eq.  465 
(1849). 

Evidence — ^Telephone  Communications — In  Union  Construction  Co. 
v.  Western  U.  Tel.  Co.,  125  Pacific  Rep.  242  (Cal.,  1912),  it  was  held  that  evi- 
dence of  telephonic  communication  was  admissible  to  fasten  upon  the  defendant 
an  admission  of  the  receipt  of  a  telegram  for  the  plaintiff.  An  employee  of  the 
plaintiff  called  up  the  defendant  company's  office  and  the  response  was  made  by 
someone  purporting  to  be  in  that  omce.  The  Court  applied  the  presumption 
that  inasmucn  as  the  call  was  through  the  ordinary  channel,  it  is  to  be  inferred 
that  the  connections  were  properly  made  and  that  the  person  answering  was 
someone  with  authority  to  speak. 

This  presumption  in  the  case  of  the  telephone  is  rather  generally  accepted. 
Although  it  is  subjected  to  several  limitations.  Wolf  v.  Mo.  Pac.  R.  R.,  97  Mo. 
487  (i888);  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451  (1886);  Gilliland  v. 
So.  R.  Co.,  8  S.  C.  36  (ipio);  Rock  Island,  etc.,  Co.  v.  Potter,  36  111.  App.  590 
(1889).  In  three  jurisdictions  this  presumption  has  been  denied.  Young  v. 
Seattle  Transfer  Co.,  35  Wash.  225  (1903);  Planters  etc.  Co.  v.  West  U.  Tel. 
Co.,  126  Ga.  621  (1900);  Murphy  v.  Jack,  172  N.  Y.  215  (1894).  In  the  cases 
which  apply  this  presumption,  it  is  stipulated  that  the  communication  shall 
relate  to  the  usual  business  of  the  place  or  office  called  for,  that  the  business  is  of 
a  general  nature,  so  that  it  is  common  to  all  the  employees  who  are  properly 
in  that  place  or  office,  and  that  the  connection  is  macle  through  the  central  ex- 
change.    Thompson  etc.  Co.  v.  Appleby,  5  Kansas  App.  680  (1897). 

^  When  it  becomes  necessary  to  prove  the  receipt  of  the  message  by  a  particu- 
lar individual,  real  identification  is  necessary  if  the  reply  is  offered  as  a  declara- 
tion or  an  admission  against  that  person.  Swing  v.  Walker,  27  Pa.  Sup. 
366  (1905).  Alleged  recognition  of  the  voice  has  been  held  sufficient  frequently. 
Where  personal  service  of  notice  of  protest  is  necessary  service  over  telephone 
is  not  sufficient  unless  there  is  actual  identification.  Thompson  Co.  v.  Appleby, 
5  Kan.  App.  680  (1897).     Where  a  person  has  responded  as  a  particular  person 
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called  for,  evidence  of  the  call  was  held  admissible  to  prove  receipt  of  message  by 
..  person  for  whom  it  was  intended.    Globe  Printing  Co.  v.  Stahl,  23  Mo.  App. 

I  451  (1886);  Godair  v.  Hamilton  Nat'l  Bank,  225  111.  512  (1907). 

Formerly,  it  was  the  rule  in  Illinois  that  proof  of  the  communication  was 
sufficient  in  respect  to  matters  of  general  business  nature,  but  that  the  presump- 
tion could  not  be  extended  to  prove  receipt  by  a  particular  individual.     Rock 
Iskind,  etc.  Co.  v.  Potter,  36  111.  App.  590  (1889);  Oberman  Brewery  Co.  v. 
\  Adams,  35  111.  App.  340  (1888).     But  the  rule  is  today,  that  the  presumption 

will  go  even  to  the  receipt  by  a  particular  person.  Rogers  Co.  v.  Tanton,  136 
111.  App.  533;  Godan  v.  Hamilton,  225  111.  512  (1907). 

Injunction — Right  of  Privacy — Public  Corporation — Defendant  cor- 
poration, makers  of  a  variety  of  candies,  employed  for  advertising  the  name  of 
i  plaintiff's  college  as  well  as  a  likeness  of  a  young  lady  in  scholastic  garb,  using  an 

imitation  of  the  college  pennant,  yell,  and  seal,  substituting  words  "Vassar 
Chocolates"  and  "Always  Fresh"  for  *' Vassar  College"  and  "Purity  and  Wis- 
dom. "  It  was  held  that  as  the  plaintiff  was  a  public  corporation,  it  had  no  right 
of  privacy  which  it  could  preserve  by  injunction,  nor  ri^ht  of  property  in  name 
and  insignia  as  displayed  by  defendant;  the  damage  bemg  psychological  rather 
!  than  real;  Vassar  College  v.  Loose- Wiles  Biscuit  Co.,  197  Fed.  982  (1912). 

The  plaintiff  in  the  petition  did  not  base  their  claim  on  the  right  of  privacy, 
1  but  upon  Judge  Cooley's  phrase  "the  right  to  be  let  alone. "   Cooley's  "Torts, " 

p.  29.  But  a  corporation  does  not  come  within  this  phrase,  for  "The  right  to 
be  let  alone  refers  unmistakably  to  the  right  to  be  free  from  bodily  injury,  or  from 
a  reasonable  fear  of  bodily  injury  at  the  hands  of  a  fellow-being. "  Henry  v. 
Cheny,  73  Atl.  Rep.  97  (R.  I.,  1909).  The  origin  of  this  socalled  right  is  said 
to  be  in  the  article  "The  Right  of  Privacy"  by  Messrs.  Warren  and  Brandeis, 
4  Harvard  Law  Review,  193  (1890).  It  has  been  urged  frequently  in  recent 
years,  but  "as  yet  this  doctrine  has  not  been  generally  recognized,"  Pomeroy's 
Equity,  Vol.  6,  sec.  632. 

llie  principal  case  is  in  line  with  the  weight  of  authority  following  the  cele- 
brated case  of  Roberson  v.  Rochester  Folding  Box  Co.,  64  App.  Div.  58  (N.  Y., 
1901),  where  Parker,  C.  J.,  said  "An  individual's  so-callea  nght  of  pnvacydoes 
not  exist  in  law  and  is  not  enforceable  in  equity. "  Accord^  Atkinson  v.  Doherty 
&  Co.,  121  Mich.  372  (1899);  Corlison  v.  Walker  Co.,  31  L.  R.  A.  283  (U.  S., 
1894);  Henry  v.  Cheny,  supra;  for  further  cases,  see  Lewis's  "Selected  Cases  on 
Jursidiction  of  Equity  over  Torts,"  pages  337-359  and  50  American  Law  Re- 
gister, 109. 

The  right  has  been,  however,  recognized  in  Fost  er  and  Wilburn  v.  Chinn, 
120  S.  W.  Rep.  364  (Ky.,  1909);  Pavesick  v.  New  England  Life  Ins.  Co.,  50  S.  E. 
Rep.  68  (Ga.,  1904).  In  a  recent  case,  Murden  v.  Harris,  134  S.  W.  Rep.  1076 
(Mo.,  191 1 ),  it  was  held  that  the  right  of  privacy  though  an  intangible  right  is  a 
l^:al  right,  for  ah  invasion  of  which  the  law  gives  relief  in  Equity  by  injunction 
and  such  right  extends  to  the  unauthorized  use  by  one  of  the  picture  of  another. 
All  these  cases  afhrm  the  dissenting  argument  of  Gray  J.  in  the  Roberson  case  . 

Mines  and  Mining — Royalties — Minimum  Tonnage — It  appears  to  be 
well  settled  in  mining  law  that  where  a  minimum  royalty,  sometimes  called  "dead 
rent,"  is  reserved  without  condition  and  the  lessee  continues  to  hold  possession, 
he  is  bound  to  pay  regardless  of  whether  the  amount  of  tonnage  won  has  come 
up  to  that  minimum  or  not.  In  New  York  Coal  Co.  v.  New  Pittsburgh  Coal  Co.,  99 
N.  E.  Rep.  198  (Ohio,  191 2),  it  was  ruled  that,  where  the  lessee  retained  posses- 
sion of  the  mine,  the  unminable  condition  of  a  part  of  the  mine  did  not  relieve 
the  lessee  from  production  of  the  required  mmimum,  and  payment  of  agreed 
royalties  therefrom.  This  accords  with  the  English  and  American  decisions 
generally.  Hayworth  v.  Cope,  25  Beav.  140  (Eng.,  1858);  Great  Western  Ry. 
Co.  V.  Rous,  4  L.  R.  H.  L.  650  (Eng.,  1870);  Reynolds  v.  Hanna,  55  Fed.  783 
(1893);  Watson  Coal  &  Mining  Co.  v.  Casteel,  7^  Ind.  296  (1884).  They  are 
payable  at  all  events,  if  possession  is  retained.  Wolfing  v.  Ralston,  16  Cal.  288 
(1882).  The  minimum  may,  in  case  of  short  production,  be  paid  when  due,  and 
any  deficit  set  oflF  against  excess  of  an  ensuing  year,  if  so  specified  by  lease.   Mc- 
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Intyre  v.  Mclntyre  Coal  Co.,  105  N.  Y.  264  (1887);  but  in  the  absence  of  such 
express  reservation,  it  will  be  regarded  as  a  fixed  rent  due.  Bamford  v.  Lehigh 
Z.  &  I.  Co.,  33  Fed.  677  (1887). 

Negligence— Question  of  Law  or  Fact — Inferences — If  the  jury  find 
that  a  car  was  equipped  with  a  flat  wheel,  that  such  flat  wheel  might  cause  de- 
railment and  that  the  car  had  been  derailed,  the  jury  may  infer  that  the  cause,  or 
one  of  the  causes,  of  the  derailment  was  the  flat  wheel,  and  the  withdrawal  of 
such  question  from  the  jury  is  error.  Donovan  v.  Conn.  Co.,  84  Atl.  288  (Conn., 
1912). 

When  the  determination  of  the  issue  depends  only  on  the  existence  of  cer- 
tain facts,  and  these  are  not  in  question,  the  decision  rests  with  the  Court.  But 
when  it  depends  not  merely  on  the  existence  of  facts,  but  on  conclusions  arising 
from  them,  respecting  which  there  is  no  fixed  standard  of  judgment,  it  is  for  the 
jury,  even  where  there  is  no  dispute  as  to  the  facts.  While  facts  may  be  admitted 
the  conclusions  to  be  drawn  from  them  may  remain  a  matter  of  controversy. 
To  justify  a  verdict  b^  direction,  two  conditions  must  concur:  (i )  The  controlling 
facts  must  be  established  beyond  doubt;  (2)  Their  effect,  in  the  conclusions  to 
which  they  lead,  must  be  so  clear  and  unquestionable  that  it  may  be  judicially 
declared.     Menner  v.  D.  &  H.  R.  R.,  7  Pa.  Super.  135  (1898). 

The  trier  of  fact — whether  judge  or  jury — may  infer  facts  from  those  al- 
ready found  upon  which  to  rest  the  ultimate  conclusion  required.  Doyle  v. 
B.  &  A.  R.  R.,  145  Mass.  386  (1888);  Bunnell  v.  Berlin  Bridge  Co.,  66  Conn.  36 
(1895).  And  the  inferences  leading  up  to  such  conclusion  may  be  any  such  in- 
ferences as  could  be  reasonably  and  logically  drawn  from  the  facts  in  evidence. 
N.  C.  St.  Ry.  Co.  V.  Rodert,  203  111.  413  (1903);  City  of  Columbus  v.  Strassner» 
138  Ind.  301  (1894);  Gavett  v.  M.  &  L.  R.  R.,  16  Gray,  501  (Mass.,  i860). 

The  test  is  whether  a  reasonable  man  might  find  tne  fact  or  draw  the  in- 
ference and  not  that  the  inference  must  unavoidably  and  unerringly  point  in 
one  direction.  Harrahan  v.  City  of  Baltimore,  iia  Md.  517  (191 1).  The  de- 
cision is  for  the  jury  where  two  rational  minds  could  reasonably  draw  different 
inferences  from  facts  in  evidence,  whether  controverted  or  uncontroverted. 
Mumma  v.  E.  &  A.  R.  R.,  73  N.  J.  Law,  653  (1905);  Miller  v.  Sovereign  Camp^ 
140  Wis.  507  (190Q);  Harvell  v.  Lumber  Co.,  1^4  N.  C.  262  (1910). 

No  case  should  be  taken  from  the  jury  unless  it  appears  as  a  matter  of  law 
that  no  recovery  can  be  had  on  any  view  which  can  reasonably  be  drawn  from 
the  facts  which  the  evidence  tends  to  establish.  M.  &  O.  R.  R.  v.  Yockey,  103 
Fed.  265  (U.  S.  C.  C.  A.  Mich.,  1900). 

Pleading — Illegality — Affirmative  Defense — Where  in  an  action  for 
breach  of  contract,  the  defendant  pleaded  a  general  denial  only  and  later  at- 
tempted to  introduce  evidence  of  the  illegality  of  the  contract,  it  was  held  that 
illegality  was  not  in  issue  and  should  have  been  speciallv  pleaded  since  it  is  an 
affirmative  defense.    Hendrick  v.  Lowe,  84  Atl.  Rep.  89  (Conn.,  1912). 

At  Common  Law,  it  was  permissible  to  introduce  evidence  of  illegality  of 
contract  under  the  general  issue.  Hissey  v.  Jacob,  12  Mod.  97  (1796;.  This 
doctrine  is  followed  to  some  extent  in  the  Common  Law  States.  Ganthier  v. 
Cole,  17  Fed.  R.  716  (1883);  Chapman  v.  Currie,  51  Mo.  App.  ±0  (1892);  Mc- 
Crea  v.  Persons,  112  Fed.  R.  917  (111.,  1902).  But  in  England  since  the 
Hilary  Rules  of  1833,  and  in  the  Code  States  and  those  which  follow  the  modern 
procedure,  the  defendant  can  give  only  such  evidence  as  tends  to  disprove  the 
existence  of  the  facts,  as  facts,  alleged  by  the  plaintiff,  but  not  of  any  matter 
aliunde^  which,  although  admitting  such  facts,  would  tend  to  avoid  their  legal 
effect  and  operation.  Illegality  must  be  specially  pleaded  in  such  jurisdictions. 
Haynes  V.  Abramson,  97  N.  Y.  Suppl.  371  (1906);  Silver  v.  Graves,  210  Mass.  26 
(191 1);  Dodge  v.  McMahan,  61  Minn.  Rep.  175  (1895).  See  note  to  last  case 
in  Ames,  2nd  Ed.  3^9. 

Although  the  dfefendant  has  not  pleaded  illegality,  the  plaintiff  will  nullify 
his  contract  if  he  alleges  facts  showing  it  to  be  illegal.  McDearmott  v.  Sedg- 
wick, 140  Mass.  172  (1885);  Thatcher  v.  Morris,  11  N.  Y.  437  (1854).  Or  if 
the  illegality  of  the  contract  sued  on  appears  from  the  plaintiff's  evidence. 
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Cheney  v.  Unroe,  i66  Ind.  550  (1906);  McClure  v.  Ullman,  102  Mo.  App.  697 
(1903).  Or  if  the  plaintiff's  counsel  admits  such  illegalitv.  Oscanyan  v.  Arms 
Co.,  103  U.  S.  261  (1880).  In  several  jurisdictions,  the  mcts  concerning  the  il- 
l^ality  must  be  set  forth.  Powell  v.  Flanary,  109  Ky.  342  (1901);  Fisher  v, 
Fisher,  113  Md.  47^1  (1887).  A  plea  that  a  contract  is  illegal  for  one  reason  is 
Bot  supported  by  evidence  that  it  is  illegal  for  another  reason.  Rice  v.  Enwright, 
119  Mass.  187  (1875). 

Propbrty— Estates  by  Entisbtibs — BANKRUPTCY--Where  a  bankrupt 
and  his  wife  are  seized  of  real  estate  as  tenants  by  entirety,  a  trustee  in  bank- 
ruptcy is  not  entitled  to  an  order  restraining  them  from  conveying  the  said 
estate.    In  re  Beihl,  197  Fed.  870  (1912). 

Tenancy  by  entirety  differs  from  tenancy  in  common  and  joint  tenancy  in 
that  it  can  exist  only  as  to  husband  and  wife,  and  is  not  ordinarily  subject  to  par- 
tition; and  the  entire  estate,  upon  the  death  of  one,  vests  in  the  survivor.  It  is 
created  by  conveyances  of  land  or  personalty  to  husband  and  wife,  and  arises 
out  of  the  theory  of  the  unity  of  that  relation;  neither  husband  nor  wife  having 
any  separate  or  severable  part  or  portion,  but  the  two,  as  one  in  law,  holding  the 
entire  estate. 

The  question  has  often  presented  itself  to  the  Courts  as  to  whether  or  not 
the  interest  of  either  can  be  subjected  to  the  payment  of  debts  of  the  other;  and 
it  is  quite  generally  held,  when  applying  the  common-law  right  of  the  husband 
to  the  possession,  control  and  use,  of  the  wife's  property,  that  such  an  estate  can 
be  subjected  to  the  payment  of  the  husband's  oebts,  provided  the  wife's  right  of 
survivorship  is  not  interfered  with.  Barber  v.  Harris,  15  Wend.  6i6  (N.  Y., 
1836);  Bennet  v.  Child,  19  Wis.  362  (1865);  Stoebler  v.  Knerr,  5  Watts  181  (Pa., 
1836);  Washburn  v.  Bums,  34  N.  J.  L.  18  (1869). 

The  effect  on  estates  by  entirety  of  the  laws  enacted  in  different  States  which 
gave  to  married  women  the  right  to  the  possession  and  enjoyment  of  their  prop- 
erty, is  a  matter  of  some  conflict  among  the  Courts.  The  weight  of  authority, 
seemingly  founded  upon  the  better  reasoning,  is,  that  such  acts  do  not  in  any  way 
affect  estates  by  entirety,  except  that  they  deprive  the  husband  of  the  right  to 
the  possession  and  enjoyment  of  the  property  held  by  himself  and  wife  in  this 
manner,  to  the  exclusion  of  the  wife;  that  such  acts  have  the  effect  of  freeing  the 
wife's  property  from  any  liability  to  his  creditors,  and  that,  therefore,  her  right 
to  the  possession  and  enjoyment  of  the  property  cannot  in  any  way  be  interfered 
with  by  his  creditors.  Davis  v.  Clark,  26  Ind.  424  (1866);  Chancller  v.  Cheney » 
37  Ind.  391  (1871);  Vinton  V.  Beamer,  55  Mich.  559  (1885);  McCurdy  v.  Canning, 
64  Pa.  39  (1870);  Bank  v.  Corder,  32  W.  Va.  232  (1889);  Ray  v.  Long,  132  N.  C. 
«9i  (1903). 

Other  cases,  in  construing  the  acts  conferring  upon  married  women  additional 
rights  with  reference  to  their  individual  property,  hold  that  such  acts  give  to 
them  simply  the  right  to  the  use  of  one-half  of  the  property  held  by  entirety. 
These  decisions  seem  to  be  inconsistent  with  the  theory  of  the  unity  and  indi- 
visibility of  such  an  estate.  Buttlar  v.  Rosenbluth,  42  N.  J.  Eq.  651  (1887); 
Bertles  v.  Nunan,  92  N.  Y.  152  (1883). 

Property— Wills— INDEFINITENES&— The  testatrix  owning  three  lease- 
holds in  New  York,  varying  in  value,  devised  "one  house  "to  one  son,  "one  house" 
to  another,  and  "  one  house  "  to  a  third.  The  Court  held  that  the  devise  was  not 
void  for  indefiniteness,  but  that  they  were  entitled  to  elect  as  to  the  house  each 
would  take  in  the  order  in  which  they  were  named  in  the  will.  In  re  Turner's 
Will,  99  N.  E.  Rep.  187  (N.  Y.,  1912). 

There  appear  to  be  very  few  authorities  upon  the  question  of  the  right  of 
election  by  devisees  under  circumstances  similar  to  those  in  the  principal  case. 
The  Court  declares  the  question  to  be  a  new  one  in  New  York,  and  expresses  its 
inability  to  find  any  decisions  squarely  in  point  by  the  Courts  of  other  States. 
There  are  few  helpful  English  authorities. 

In  I  Jarman  on  Wills,  Sixth  Edition,  p.  460,  it  is  said,  "Where  the  gift  com- 
prises a  definite  portion  of  a  lai]ger  quantity,  it  is  not  rendered  nugatory  by  the 
omission  of  the  testator  to  point  out  the  specific  part,  the  devisee  or  legatee 
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being  in  such  case  entitled  to  select. "  So  in  Grace  Marshall's  Case,  3  Dy.  281  a, 
n.  it  was  held  that  a  devise  of  two  acres  of  land  out  of  four  together  is  a  good 
devise,  and  the  devisee  shall  have  an  election.  Hobson  v.  Blaclcburn,  i  My.  & 
K.  570  (Eng.  Chan.,  1833)  is  to  the  same  effect. 

Duckmianton  v.  Duckmanton,  5  H.  &  N.  219  (Enp.  Exch.,  i860)  more  nearly 
approaches  the  present  case.  The  testator  being  seised  of  two  closes  in  R,  de- 
vi^  to  one  son  one  close  in  R,  and  to  another  son  one  close  in  R.  The  Court 
held  that  the  devise  to  the  first  son  was  not  void  for  uncertainty,  and  that  the 
case  was  one  for  election.  This  case  is  cited  with  approval  in  Tapley  v.  Eagle- 
ton,  L.  R.  1879  (12  Chan.  Div.)  683,  which  does  not  however  raise  the  precise 
point.  Asten  v.  Asten,  L.  R.  1894,  (3  Chan.  Div.)  260  is  not  in  conflict,  for  in 
that  case,  the  testator  clearly  intended  to  give  a  particular  house  to  each  of  his 
sons,  not  a  right  of  election  to  any  one,  and  the  description  being  incomplete, 
the  devises  fell.  In  our  principal  case,  the  Court  follows  Duckmanton  v. 
Duckmanton,  apparently  the  only  authority  raising  the  particular   question. 

Real  Property — Privilege  to  use  Property,  License  or  Easement — 
In  Goldman  v.  Beach  Front  Realty  Co.,  83  Atl.  Rep.  777  (N.  J.,  1912),  the  owner 
of  certain  land,  upon  which  he  operated  a  meny-go-round,  leased  to  the  plaintiff, 
by  an  instrument  under  seal,  the  exclusive  privilege  to  use  a  certain  space  at  the 
entrance  to  the  merry-go-round  for  the  renting  of  roller-chairs,  such  privilege  to 
last  for  a  definite  term.  It  was  held  that  the  privilege  conferred  was  an  easement 
in  gross,  which  was  not  determined  by  the  conveyance  of  the  land  and  a  discon- 
tinuance of  the  merry-go-round;  and  that  the  plaintiff  could  recover  for  the  dis- 
turbance of  his  right  in  an  action  on  the  case.  Osborne  v.  Butcher,  26  N.  J.  L. 
308  (1857);  Gushing  v.  Adams,  18  Pick,  no  (Mass.,  1836);  Lambert  v.  Hoke, 
14  Johns,  383  (N.  Y.,  1817);  Greenwalt  v.  Homer,  6  Serg.  &  R.  71  (Pa.,  1820). 

If  it  were  a  mere  license,  it  would  be  subject  to  revocation  at  the  will  of  the 
grantor,  East  Jersey  Iron  Co.  v.  Wright,  32  N.  J.  Eq.  248  (1880);  Wood  v.  Lead- 
oitter,  13  M.  &  W.  838  (Eng.,  1845);  and  in  such  a  case  there  can  be  no  recovery 
in  tort,  but  only  for  breach  of  contract.  Wood  v.  Leadbitter,  supra;  Shubert 
v.  Amusement  Co.,  83  Atl.  369  (N.  T.,  1912). 

Ordinarily  an  easement  is  a  right  in  fee,  but  not  necessarily  so,  and  that  it 
may  be  for  an  estate  less  than  a  fee,  or  even  for  a  term  of  years,  is  fully  recognized 
by  the  Court  of  Errors  and  Appeals  in  Newhoff  v.  Mayo,  48  N.  J.  Eq.  623  (1891). 

The  principal  case  closely  resembles  Willoughby  v.  Lawrence,  116  111.  11 
(1886)  where  the  plaintiffs  in  consideration  of  building  a  fence  around  a  race- 
track under  written  contract,  were  granted  the  privilege  of  using  the  fence  for 
advertising  purposes;  it  was  held  that  the  right  so  to  make  use  of  the  fences  and 
building  includes  the  rieht  of  entry  upon  the  premises,  and  the  right  of  ingress 
and  egress  so  conferred  is  more  than  a  mere  revocable  license.  Such  right 
amounts  to  an  interest  in  the  premises  in  the  nature  of  a  right  of  way  in  gross. 
Such  was  the  reasoning  in  the  principal  case,  and  such  has  been  the  reasoning  in 
similar  cases  in  other  jurisdictions,  where  the  Court  has  been  called  upon  to 
distinguish  between  a  mere  license  and  an  easement.  Wetherell  v.  Brobst,  23 
Iowa,  586  (1867);  Porter  v.  Barclay,  7  Ky.  L.  R,  747  (1886);  Greenwood  L.  & 
P.  J.  R.  Co.  V.  N.  Y.  &  G.  L.  R.  Co.,  134  N.  Y.  435  (1892);  Johnston  Iron  Co.  v. 
Cambria  Iron  Co.,  32  Pa.  (8  Casey)  241  (1858). 

Sales — Recovery  of  Price — Accrual  of  Right  of  Action — ^Where 
goods  are  sold  on  a  certain  credit  an  action  will  not  lie  for  the  purchase  price 
until  the  expiration  of  the  term  of  credit,  even  though  the  buyer  refuses  the  goods. 
Bates-Street  Shirt  Co.  v.  Place,  84  Atl.  47  (N.  H.  1912). 

As  a  result  of  the  principle  that  a  person  cannot  repudiate  in  part  the  con- 
tract which  he  seeks  to  enforce,  the  authorities  are  unanimous  in  declaring  that 
an  action  for  the  contract  price  of  goods  cannot  be  maintained  before  the  expira- 
tion of  the  period  of  credit.  Bradford  v.  Marbury,  12  Ala.  520  (1847);  Daniels 
V.  Osborne,  71  111.  169  (1873);  Sturz  v.  Fischer,  19  N.  Y.  App.  Div.  198  (1897); 
Cudra-  V.  Fletcher,  29  N.  C.  372  (1847). 

The  rule  as  above  stated  is,  however,  subject  to  the  exception  that,  where 
the  credit  was  obtained  by  fraud,  the  stipulation  as  to  credit  may  be  alone  re- 
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scinded  and  an  action  brought  at  once  for  the  purchase  price.     Heilbron   v. 
Herzog,  165  N.  Y.  98  (1900);  Jaffray  v.  Wolf,  4  Okla.  303  (1896).     But  in  Jones 
V.  Brown,  167  Pa.  395  (1895),  it  was  held  that  where  the  credit  was  obtained  by 
f  fraud  a  contract  must  be  rescinded  in  toto  if  at  all;  and  hence,  though  an  action 

i  for  the  value  of  the  goods  would  lie  before  the  maturity  of  such  credit,  yet  an 

action  for  their  purchase  price  would  not;  the  vendor  being  left  to  an  action  of 
replevin  for  the  goods  or  trespass  for  the  value.  Accord:  Galloway  v.  Holmes, 
I  Douglass,  330  (Mich.,  1844). 

Of  course,  where  the  purchaser  refused  to  take  the  goods,  the  fact  that  a 
term  of  credit  had  been  agreed  upon  will  not  preclude  the  bringing  of  an  action 
immediately  for  the  breach  of  contract.  Girard  v.  Taggart,  5  S.  &  R.  19  (Pa., 
1818). 

Torts — ^Liability  for  Torts  of  Insane  Servant — ^A  conductor  assaulted 
a  passenger.  The  railroad  company  showed  that  shortly  thereafter  this  conduc- 
tor was  convicted  of  lunacy  and  relied  upon  his  insanity  as  a  defence.  It  was 
held,  however,  that  it  could  not  be  said  as  a  matter  of  law  that  the  conductor  was 
insane  at  the  time  of  the  assault;  and  that  the  railroad  is  liable  in  compensatory 
damages  for  injuries  inflicted  by  a  conductor  upon  a  passenger  even  if  the  com- 
pany did  not  know  and  did  not  have  reasonable  means  of  discovering  the  conduc- 
tor's mental  condition.  The  proposition  was  also  thrown  in  that  a  master  should 
be  liable  for  the  torts  of  an  insane  servant  engaged  in  attending  to  his  master's 
business.     Chesapeake  &  O.  Ry.  Co.  v.  Francisco,  148  S.  W.  Rep.  46  (Ky.,  1912). 

The  dictum  in  this  case  is  contra  to  the  rule  as  declared  in  Christian  v. 
Columbus  &  R.  Ry.  Co.,  79  Ga.  460  (1887).  There  it  was  held  that,  if  the  master 
was  ignorant  of  his  servant's  insane  condition,  the  master  was  not  liable  civilly 
if  the  servant  were  not  liable  criminally.  But  the  master's  ignorance  of  the  ser- 
vant's incompetence.  Spinney  v.  Bost.  Elev.  Ry.  Co.,  188  Mass.  30  (1905),  or 
of  the  servant's  intemperate  habits.  Bishop  v.  Stockton,  45  U.  S.  156  (1843), 
has  not  excused  the  master  from  liability. 

But  in  America,  the  liability  of  a  common  carrier  for  injuries  inflicted  upon 
a  passenger  by  an  employee,  does  not  rest  on  the  doctrine  of  respondeat  superior 
alone,  but  upon  the  contract  of  carriage  as  well.  Artherholt  v.  Erie  Elect.  Co., 
27  Pa.  Super.  141  (1905).  The  carrier  cannot  escape  liability  by  showing 
that  it  did  not  authorize  or  ratify  the  act.  Bleecher  v.  Col.  &  S.  R.  Co.,  114 
Pac.  Rep.  481  (Col.,  191 1);  or  that  the  acts  were  not  within  the  scope  of  the  ser- 
vant's employment.  Birmingham  Ry.  Co.  v.  Baird,  130  Ala.  334  (1900);  or, 
/  that  the  assault  was  malicious,  wanton  or  wilful.    Trabling  v.  Cal.  Nav.  Co., 

/  121  Col.  137  (1898);  (ioddard  v.  Grand  Trunk  Ry.,  57  Me.  202  (1869);  or  that 

it  was  felonious.  Garvick  v.  Burlington,  C.  R.  &  N.  Ry.  Co.,  131  Iowa,  41^  (1906). 
No  provocation,  without  justification,  will  relieve  the  company.  Nlason  v. 
Nashville  &  C.  Ry.  Co.,  135  Ga.  741  (1910). 

The  tendency  of  the  Courts  is  to  make  the  common  carriers  abso- 
lutely liable  for  injuries  inflicted  upon  passengers  by  employees.  This  abso- 
lute liability  has  been  declared  in  Haynes  v.  Union  St.  Ry.  Co.,  189  Mass.  551 
(1905);  Dwinelle  v.  N.  Y.  C.  R.  Cx).,  120  N.  Y.  117  (1890);  and  Zeccardi  v.  Yon- 
kera  R.  R.  Co.,  190  N.  Y.  389  (1907). 

Torts — Liability  of  Bailee — Contract  for  Hire — Under  a  written 
agreement,  defendants  hired  an  automobile  by  the  month  from  the  plaintiffs. 
Reasonable  wear  and  tear  excepted,  the  machine  was  to  be  returned  in  as  g^ood 
condition  as  when  delivered, — the  defendants  to  pay  for  any  damage  that  might 
occur.  Through  no  fault  of  the  defendants,  the  car  was  destroyed  by  fire. 
Hdd:  that  the  common  law  liability  of  the  defendants,  as  bailees,  had  been  en- 
larged by  the  contract  of  hire,  and  they  were  liable  for  the  price  of  the  machine. 
Commercial  Electric  Co.  v.  Missouri  Commission  Co.,  148  S.  W.  Rep.  995  (Miss., 
1912). 

The  common  law  duty  of  a  bailee  for  hire  with  respect  to  the  thing  bailed  is 
to  exercise  a  reasonable  degree  of  care  and  skill  for  its  preservation.  Fairmont 
Coal  Co.  v.  Jones  and  Adams  Co.,  134  Fed.  711  (1905).  So  the  bailee  is  liable 
when  the  article  bailed  is  entrusted  to  servants  and  other  third  persons.  Hofer  v. 
Hodge,  18  N.  W.  Rep.  112  (Mich.,  1884).     But  where  the  property  is  destroyed 
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through  no  fault  of  the  bailee,  he  is  not  liable.  Fairmont  Coal  Co.  v.  Jones  Sc 
Adams  Co.  (Supra). 

While  the  bailee  may  not  contract  so  as  to  avoid  liability  for  his  own  negli- 
rence,  Wells  8c  Tucker  v.  Steam  Navigation  Co.,  8  N.  Y.  375  (1855),  Memphis 
&  Charleston  R.  R.  Co.  v.  Tones,  39  Tenn.  517  (1859),  a  contract  for  hire  may 
enlarge  his  liability  so  that  he  is  practically  an  insurer.  Rapid  Safety  Fire  Extin* 
guisher  Co.  v.  Hay  Budden,  79  N.  Y.  Suppl.  1145,  77  App.  Div.  643  (1903); 
Chicago,  St.  Louis  and  New  Orleans  R.  R.  v.  Pullman  Southern  Car  Co.,  139 
U.  S.  79  (1890). 

In  a  very  few  cases  on  a  mere  receipt  or  promise  to  return  the  thing  bailed  in 
good  order,  the  Court  has  extended  the  common  law  liability,  but  this  is  contrary 
to  the  weip:ht  of  authority.  Pope  v.  Farmers  Union  &  Milling  Co.,  130  Cal.  139 
(1900);  Du-ect  Navigation  Co.  v.  Davidson,  32  Tex.  App.  492  (1904).  On  the 
general  principle  that  he  who  parts  with  his  property  on  the  faith  of  an  agreement 
prepared  by  another  should  have  a  construction  given  the  instrument  favorable 
to  himself,  a  written  agreement  is  generally  construed  unfavorably  to  the  bailee. 
Noonan  v.  Bradley,  76  U.  S.  39^  (1864).  But  there  are  many  cases  where  an 
agreement  to  "return  in  good  order''  or  "to  pay  for  any  damage  done"  has  been 
held  not  to  enlarge  the  common  law  liability  ot  the  badee,  and  he  is  excused  by 
showing  the  injury  was  caused  by  vis  majors  or  through  no  negligence  or  lack  of 
due  care  on  his  part.  Jones  v.  Gilmore,  91  Pa.  310  (1879);  Seevers  v.  Gald,  62 
N,  W.  Rep.  669  (Iowa,  1895). 

Torts — ^Libbl — ^Libelous  Per  Sb — ^A  letter  written  by  the  manager  of  the 
defendant  company  to  the  corporation  of  which  the  plaintiff  was  mane^;er  stat- 
ing that  the  plaintiff's  wife  had  bought  certain  goods  and  now  the  plaintiff  refused 
to  pay  his  just  debt,  is  not  libelous  per  se,  in  the  absence  of  showing  loss  of  credit 
or  position,  and  the  maliciousness  of  the  letter  will  not  change  the  legal  effect. 
Stannard  v.  Wilcox  and  Gibbs  Sewing  Machine  Co.,  et  al.,  84  Atl.  Rep.  335  (Md.» 
1911). 

The  Court  approved  the  general  rule  as  stated  in  Goldsborough  v.  Bums 
and  Johnson,  103  Md.  681  (1906} :  "A  false  and  malicious  printed  or  written  pub- 
lication which  imputes  conduct  or  qualities  tending  to  disparage  or  d^rade 
the  plaintiff,  or  expose  him  to  contempt,  ridicule  or  public  hatred  or  prejudice 
his  private  character  or  credit  is  libelous ^r  se, "  But  they  failed  to  appreciate 
the  distinction  which  is  pointed  out  by  Mr.  Chief  Justice  Mitchell  in  McDermot 
V.  Union  Credit  Co.,  76  Minn.  84  (1889) :  "  It  is  familiar  law  that  printed  or  written 
words  may  be  actionable,  which,  if  merely  spoken  would  not  be  actionable,*' 
accord,  Obaugh  v.  Finn,  4  Ark.  no  (1842),  and  analogies  were  drawn  from 
cases  in  slander,  which  are  inapplicable. 

This  decision  is  carUra  to  the  general  rule  that  a  publication  which  imputes 
an  unwillingness  to  pay  a  just  debt  is  libelous  per  se,  for  the  reason  that  its  ten* 
dency  is  to  destroy  a  person's  reputation  for  integrity  and  fair  dealing.  Ferdon 
V.  Dickens,  49  So.  Rep.  888  (Ala.,  1900).  The  foUowii^  were  held  to  be 
libelous  per  se:  "A  liar  and  a  dead  beat  of  the  first  order  and  I  would  like  to 
sue  him  to  get  what  he  owes  me."  Morgan  v.  Andrews,  107  Mich.  33  (1895); 
"who  (plaintiff)  is  now  an  applicant  in  bankruptcy  court  for  the  release  from 
payment  of  his  just  debts,"  Davis  v.  Hamilton,  85  Minn.  209  (1902);  that  plain- 
tiff accumulated  "enuf  money  to  get  married  a  second  time,  but  never  enuf  to 
Siy  debts  of  honor  contracted  in  connection  with  first  marriage,"  Merlens  v. 
ee  Pub.  Co.,  99  N.  W.  Rep.  847  (Neb.,  1904);  "any  financial  obligation  does  not 
seem  to  distress  him  in  the  least,"  Rider  v.   Rulison,  81  N.  Y.  Sup.  Ct.   Rep. 

239  (1893)- 

The  Court  cited  Sanders  v.  Hall,  22  Tex.  Civ.  App.  282  (1899)  wrongly,  for 
there  it  was  expressly  held  that  a  letter  stating  that  plaintiff  "is  going  to  leave  ufr 
soon  and  if  he  goes,  good-bye  note, "  was  libelous  per  se. 

The  defendant  company  was  not  liable  for  the  alleged  libel  written  by  de- 
fendant manager  unless  ne  was  employed  or  authorized  to  write  it,  Flanag^  v. 
McDermott  Diary  Co.  and  Johnson,  132  Apo.  Div.  166  (N.  Y.,  1909);  but  the 
manager  may  be  liable  personally.  Hines  v.  Shumaker,  50  So.  Rep.  705  (Miss.^ 
1910). 
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SOME  POWERS  AND  PROBLEMS 
OF  THE  FEDERAL  ADMINISTRATIVE' 

A  dawning  progressive  era,  with  its  new  conception  of  federal 
responsibility  to  the  general  welfare,  daily  emphasizes  the  in- 
creasing vital  importance  of  the  administrative  function  in  the 
federal  government.  Whether  it  be  the  establishment  of  a  Chil- 
dren's Bureau,'  foreshadowing,  let  us  hope,  the  federal  regula- 
tion of  interstate  commerce  in  child  labor  products,  or  whether  it 
be  an  elaborate  system  for  the  regulation  of  radio  communication,' 
or  merely  a  "phossy-jaw"  act,  imposing  a  prohibitory  tax  on 
white  phosphorus  matches,^  or  the  establishment  and  enforce- 
ment of  a  national  standard  for  barrels  of  apples,*  each  succeed- 
ing Congress  witnesses  some  new  and  significant  responsibility 
imposed  upon  the  administrative  system,  and  touching  more  or 

^  This  article  is  an  elaboration  of  an  address  before  the  Sharswood  Law 
Club  of  the  University  of  Pennsylvania,  at  its  Annual  Banquet,  1912. 

*Act  Apr.  9,  1912,  Vol.  I.  Sessions  Laws,  2nd  Sess.,  63nd  Cong.,  Chap. 
«7,  pp.  79-80. 

*Act  Aug.  13,  1912,  Vol.  L  Sessions  Laws,  2nd  Sess.,  62nd  Cong.,  Chap. 
287,  pp.  302-308. 

^Act  Apr.  9,  1912,  Vol.  L  Sessions  Laws,  2nd  Sess.,  62nd  Cong.,  Chap* 
76;  pp.  81-84. 

*  Act  Aug.  3,  1912,  Vol.  L  Sessions  Laws,  2nd  Sess.,  62nd  Cong.,  Chap.  273; 
pp.  25Q-251. 

(136) 


Digitized  by 


Google 


136  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

less  intimately  a  large  portion  of  the  people.  The  vexing  prob- 
lems of  the  future  will  no  longer  be  the  great  constitutional  prob- 
lems  of  ascertaining  what  may  be  done,  or  even  the  broader  polit- 
ical problems  of  deciding  what  should  be  done,  but  will  be  the 
purely  administrative  problems  of  establishing  really  effective 
ways  and  means  of  carrying  out  the  people's  will. 

A  correct  appreciation  of  the  position  of  the  administrative 
in  our  constitutional  system  is  therefore  a  matter  of  increasing 
importance  alike  to  all  whose  duty  it  is  either  to  make,  to  en- 
force, to  interpret  or  merely  to  obey  the  laws,  though  the  subject^ 
strangely  enough,  is  one  which  several  causes  have  contributed 
to  obscure. 

For  the  one  thing,  the  growth  of  the  federal  administrative 
system  has  been  comparatively  slow  and  singularly  free  from 
oppressive  features  calculated  to  arouse  public  hostility  or  criticism. 
Then  too,  for  one  reason  or  another,  perhaps  chiefly  because 
few  persons  have  opportunity  or  occasion  to  observe  closely  more 
than  one  small  feature  of  its  operation  at  a  time,  the  whole  field 
of  the  federal  administrative  seems  to  have  taken  on  itself  in  the 
mind  of  the  average  lawyer,  hardly  less  than  of  the  average  lay- 
man, an  atmosphere  of  strangeness  and  almost  of  mystery. 

Finally,  there  has  always  been  present  the  natural  and  proper 
reluctance  of  the  American,  born  of  his  jealously  guarded  Anglo- 
Saxon  principle  of  equality  before  the  law  for  citizen  and  sovereign 
alike,  to  tolerate  the  existence,  or  the  suggestion  of  the  existence,, 
of  any  separate  science  or  jurisdiction  of  administrative  law,  such 
as  is  reflected  in  the  droit-administratif  of  continental  Europe,  a 
reluctance  natural  to  the  genius  of  our  political  system,  but  not 
calculated  to  encourage  definiteness  or  familiarity  of  outline  in 
the  principles  guiding  federal  administrative  development. 

It  is  the  purpose  of  the  present  article  to  illustrate  in 
a  general  way  the  constitutional  limitations  of  this  development^ 
to  indicate  its  present  tendencies,  to  suggest  and  discuss  a  few  of 
its  problems,  and  to  measure,  to  some  extent  at  least,  the  promise 
of  its  future. 

The  principal  restrictions  of  the  Constitution  limiting  the 
otherwise  unlimited  power  of  Congress  in  the  matter  of  adminis- 
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trative  methods  for  the  conduct  of  the  government's  business  are 
to  be  found  in  the  familiar  doctrines  of  the  separation  of 
powers  and  due  process  of  law. 

The  former  of  these  principles,  otherwise  than  in  the  case 
of  the  Constitution  of  many  states,  is  not  specifically  defined  in 
the  federal  Constitution,  but  is  deduced  from  the  various  clauses 
separately  creating  and  defining  executive,  legislative  and  judicial 
powers.'  In  effect,  it  declares  that  these  several  powers  shall  be 
vested  in  separate  and  independent  governmental  organs  and  that 
one  shall  not  encroach  upon  the  powers  of  another. 

In  practice  however,  we  find  that  this  great  principle,  the 
contribution  to  political  science  of  the  statesman  Montesquieu, 
cannot  be  and  has  not  been  rigidly  interpreted.  The  exigencies 
of  practical  government  demand  that  each  department  shall  ex- 
ercise to  a  greater  or  less  degree  functions  of  a  character  strictly 
belonging  to  the  other  two  branches  of  the  government,  and  as 
was  happily  said  by  a  North  Carolina  judge :^  "While  the  three 
powers  ought  to  be  separate  and  distinct,  the  science  of  govern- 
ment is  a  practical  one  and  it  is  not  to  be  forgotten  that  the  three 
coordinate  parts  constitute  one  brotherhood  whose  common  trust 
requires  a  mutual  toleration  in  respect  to  the  borders  of  their  several 
domains^ 

This  "mutual  toleration"  is  indeed  conspicuous  in  the  fed- 
eral system,  where  we  find  an  ever-increasing  tendency  on  the 
part  of  the  courts  to  support  the  right  of  Congress  to  lean  upon 
the  administrative  for  the  supplementing  of  legislation  in  all  those 
matters  where  the  administrative  is  peculiarly  qualified  for  that 
purpose,  as  also  the  right  of  Congress  to  impose  judicial  duties 
upon  administrative  boards  and  tribunals,  and  the  concurrent 
right  to  authorize  the  administrative  branches  of  the  government 
to  proceed  with  the  enforcement  of  the  laws  entrusted  to  their  care 
by  administrative  process  closely  resembling  that  commonly  recog- 
nized as  judicial. 

So  too  with  the  other  great  principle  of  due  process  of  law,  a 
phrase  of  which  the  Supreme  Court  itself  has  said  that  few  are 
"so  elusive  of  exact  comprehension  as  this,"  and  of  which  no 


•  Calder  v.  Bull,  3  Dall.  386. 

'  Brown  V.  Turner,  70  N.  C.  93,  102. 
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more  complete  definition  seems  to  exist  today  than  is  to  be  found 
in  the  familiar  phrase  from  Magna  Charta,  "the  law  of  the  land."* 
The  spirit  of  the  interpretation  of  this  principle  in  matters  of 
administrative  methods  is  finely  reflected  in  the  oft  quoted  and 
inspiring  language  of  Mr.  Justice  Matthews,  speaking  for  the 
Supreme  Court,  in  the  case  which  sustained  the  right  of  a  state 
to  alter  the  established  rules  of  jury  trial:  "There  is  nothing  in 
Magna  Charta  rightly  construed  as  a  broad  charter  of  public 
right  and  law  which  ought  to  exclude  the  best  ideas  of  all  systems 
and  of  every  age;  and  as  it  was  the  characteristic  principle  of  the 
common  law  to  draw  its  inspiration  from  every  fountain  of  justice 
we  are  not  to  assume  that  the  sources  of  its  supply  have  been  ex- 
hausted. On  the  contrary,  we  should  expect  that  the  new  and 
various  experiences  of  our  situation  and  sjrstem  will  mold  and 
shape  it  into  new  and  no  less  useful  forms."*  * 

It  would  be  a  waste  of  time,  however,  to  go  farther  and  to 
seek  to  define  in  the  form  of  abstract  statements  the  rules  of  law, 
deducible  from  these  general  principles,  which  control  the  exten- 
sion of  the  administrative  powers  of  the  government.  The  sub- 
ject is  by  its  very  nature  one  in  which  illustration  is  the  only 
satisfactory  definition,  and  I  purpose  rather  to  present  briefly,  in 
concrete  form,  illustrations  of  some  of  the  more  characteristic  and 
recent  phases  of  administrative  development,  with  a  few  ob- 
servations on  their  practical  operation. 

.  Before  doing  so,  it  is  worth  while  to  bear  in  mind  that  ad- 
ministrative power,  (as  Professor  Goodnow  points  out  in  a  very 
valuable  and  suggestive  little  volume,^*  significantly  enough,  the 
only  serious  attempt  at  a  scientific  outline  of  the  subject  which 
has  yet  appeared  in  this  country),  falls  logically  into  two  classes, 
the  first  concerning  itself  with  the  expression,  and  the  second  with 
the  execution,  of  the  will  of  the  state. 

Of  course,  broadly  speaking,  the  general  will  of  the  state  is 

*  Davidson  v.  New  Orleans,  96  U.  S.  97,  loi ;  also  see  article  on  Judicial  Con- 
struction of  Fourteenth  Amendment  by  Francis  J.  Swayze,  Hanr.  Law  Rev., 
Nov.,  1912. 

*  Hurtado  v.  California,  no  U.  S.  516. 

^  Principles  of  the  Administrative  Law  of  the  United  States,  by  Frank  J. 
Goodnow,  LL.  D.,  Putnam's,  1905. 
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and  must  be  primarily  expressed  by  its  law-making  body,  but  this 
expression  must  be  supplemented  by  administrative  action  in  two 
particulars:  first,  in  the  matter  of  "filling  in  the  details"  of  legis- 
lative acts,  as  for  instance  by  the  adoption  of  regulations  having 
the  force  of  law;  and  second,  in  the  matter  of  applying  the  will 
of  the  state  thus  expressed  to  the  individual  cases  as  they  arise, — 
a  process  involving  first  an  administrative  ascertainment  of  facts 
in  a  particular  case,  and  thereafter  an  application  to  those  facts 
of  the  appropriate  rules  of  law.  The  two  functions — the  one 
touched  with  a  legislative  character,  the  other  with  a  judicial, 
are  of  course  readily  distinguishable. 

Still  greater,  however,  is  the  distinction  when  we  pass  from 
the  realm  of  expression  to  that  of  execution^ — that  is  to  the  realm 
of  the  active  forcible  interference  by  the  government  with  the 
absolute  freedom  of  the  individual. 

Now  while  some  summary  remedies  are  enforcible  in  propria 
persona  by  the  citizen  who  has  been  wronged  by  his  fellow  citizen, 
for  the  most  part  such  interference  can  be  accomplished  only  by 
judicial  process, — the  orderly  formal  process  of  the  courts  of  law 
enforcing  their  decrees  by  the  issuance  of  ordinary  and  extraor- 
dinary writs,  served  and  executed  by  sheriffs  and  marshals. 
Conceivably  the  state  might  also  have  been  confined  to  such  pro- 
cesses. From  early  days,  however,  it  has  been  recognized  that 
these  processes  were  wholly  inadequate  to  the  prompt  and  ef- 
ficient enforcement  of  laws  vital  to  the  very  existence  of  govern- 
ment. True  the  courts  could  enforce  the  criminal  law  and  thus  pre- 
serve t9  the  state  a  right  to  sanction  obedience  to  its  laws,  or 
they  could  entertain  civil  suits  against  the  citizen  for  disobedience 
to  the  laws;  but  these  methods  were  plainly  calculated  to  afford 
no  more  than  a  partial  and  tardy  remedy  for  a  wrong  already  done 
to  the  state  and  which  the  public  welfare  imperatively  demanded 
should  be  wholly  prevented,  or  summarily  redressed.  And  thus 
there  were  developed,  of  political  necessity,  the  purely  adminis- 
trative processes  to  which  we  shall  refer. 

In  the  illustrations  to  follow  I  have  not  made  any  attempt 
to  separate  instances  of  administrative  expression  from  those  of 
execution;  the  two  functions  being  often  naturally  included  as  co- 
drdinate  parts  of  a  single  administrative  system.  The  distinction, 
however,  is  well  worth  keeping  in  mind  as  we  proceed. 
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As  might  have  been  expected,  one  of  the  earliest  conspicuous 
tests  of  the  administrative  principle  arose  in  respect  to  a  matter 
where  the  necessity  for  strong  administrative  control  admitted  of 
no  argument — the  collection  of  taxes.  The  experience  of  the  con- 
federation sufficiently  emphasized  the  truth,  early  proclaimed  by 
the  Supreme  Court,  that  the  prompt  payment  of  taxes  was  vital 
to  the  existence  of  the  government.  And  so  we  find  that  tribunal 
consistently  maintaining  throughout  our  history  not  only  the  admin^ 
istrative  right  to  determine  what  taxes  were  due — s.  function  of 
expression — but  also  the  right  to  adopt  summary  extra-judicial 
process  of  distraint  for  their  collection — a  function  of  execution. 
"The  idea  that  every  tax-payer  is  entitled  to  the  delays  of  litiga- 
tion is  unreason,""  are  the  expressive  words  of  Justice  Swayne, 
and  no  such  delays  have  been  permitted  in  the  federal  system. 

In  an  early  case"  involving  the  collection  by  distress  from  a 
government  officer  of  an  amount  owed  by  him  to  the  government, 
it  was  strongly  urged  that  the  auditing  of  the  account,  the  ascer- 
tainment of  the  balance  due,  and  the  issuance  of  process,  con- 
stituted an  exercise  of  judicial  power.  In  denying  the  force  of 
this  contention,  the  court  conceded  that  the  auditing  of  accounts 
and  ascertainment  of  money  due  was  "in  an  enlarged  sense  a 
judicial  act,"  but  in  significant  language  pointed  out  that  "so  are 
all  those  administrative  duties  the  performance  of  which  involves 
an  inquiry  into  the  existence  of  facts  and  the  application  to  them 
of  rules  of  law."  This  was  simply  one  of  those  matters,  said  the 
court,  which  might  have  been  made  a  subject  of  either  judicial 
or  administrative  consideration,  at  the  option  of  Congress,  and 
Congress  having  chosen  the  latter  course,  its  decision  would  not 
be  interfered  with  by  the  courts. 

These  general  administrative  powers  were  further  supple- 
mented by  the  proposition  that  the  courts  would  not,  save  in  ex- 
ceptional cases  of  great  importance,  such  as  those  which  involve 
threatened  irreparable  injury  or  cloud  on  the  title  of  real  estate, 
interfere  by  injunction  with  proceedings  under  such  process,  and 
never  for  the  mere  purpose  of  questioning  the  legality  of  the  tax 

"  Springer  v.  U.  S.,  12  Otto  586,  594. 

^  Murray's  Lessee  v.  Hoboken  Land  and  Improvement  Co.,  18  How,  272t 
280. 
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assessed.  Said  the  Supreme  Court:  "It  is  a  wise  policy.  It  is 
founded  in  the  simple  philosophy  derived  from  the  experience  of 
ages  that  the  payment  of  taxes  has  to  be  enforced  by  summary 
and  stringent  means  against  a  reluctant  and  often  adverse  senti- 
ment; and  to  do  this  successfully,  other  instrumentalities  and 
often  modes  of  procedure  are  necessary,  than  those  which  belong 
to  courts  of  justice. "" 

As  the  allowance  of  a  suit  against  the  government  is  "an  act 
of  beneficence,""  and  as  the  government  may,  as  stated,  adopt 
the  administrative  methods  of  distress  for  the  collection  of  a  tax 
supposed  to  be  due,  it  results  that  the  administrative  branches 
may  be  clothed  with  full  and  complete  power  both  for  the  deter- 
mination and  collection  of  taxes  due. 

As  a  matter  of  common  justice,  however,  rather  than  of  con- 
stitutional necessity.  Congress  has  provided  "both  in  the  customs 
and  in  the  internal  revenue,  a  complete  system  of  corrective  jus- 
tice in  regard  to  all  taxes  imposed  by  the  general  governmen^i^ 
which  in  both  branches  is  founded  upon  the  idea  of  appeals  with- 
in the  executive  departments.  If  the  party  aggrieved  does  not 
obtain  satisfaction  in  this  mode,  there  are  provisions  for  recovering 
the  tax  after  it  has  been  paid,  by  suit  against  the  collecting  ofHcer. 
But  there  is  no  place  in  this  system  for  an  application  to  a  court 
of  justice  until  after  the  money  is  paid."" 

The  same  principles  are  strikingly  emphasized  in  the  matter 
of  the  collection  of  the  customs  revenue.  In  this  instance,  how- 
ever, the  hands  of  the  administrative  have  been  further  strength- 
ened by  the  recognition  of  the  broad  principle  of  the  govern- 

"  State  Railroad  Tax  Cases,  92  U.  S.  575,  pp.  613-614.  Sec  also  the  follow- 
ing  significant  expressions: 

"  It  may  be  added  that  probably  there  are  few  governments  which  do  or  can 
permit  their  claims  for  public  Utxes,  either  on  the  citizen  or  officer  employed  for 
their  collection  or  disbursement,  to  become  subjects  of  judicial  controversy  ac- 
cording to  the  course  of  the  law  of  the  land. "  Curtis,  J.,  in  Murray  v.  Hoboken 
Land,  etc.  Co.,  supra,  18  How.,  p.  282. 

"  If  there  existed  in  the  courts,  state  or  national,  any  general  power  of  im- 
peding or  controlling  the  collection  of  taxes,  or  relieving  the  hardship  incident  to 
taxation,  the  very  existence  of  the  government  might  be  placed  in  the  power  of  a 
hostile  judiciary. "    Miller,  J.,  in  Chatham  v.  United  States,  92  U.  S.  89. 

**  Nichols  v.  U.  S.,  7  Wall.  122,  127. 

^B  State  Railroad  Tax  Cases,  supra,  at  p.  613. 
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ment's  peculiar  control  over  commerce,  a  control  so  comprehen- 
sive that,  to  use  the  words  of  the  Supreme  Court,  no  individual  has 
a  "vested  right  to  trade  with  foreign  nations  which  is  so  broad  in 
character  as  to  limit  and  restrict  the  power  of  Congress  to  de- 
termine what  merchandise  may  be  imported  into  this  country  and 
how  the  right  to  import  may  be  exercised.""  Under  this  broad 
power,  the  courts  have  uniformly  supported  the  finality  of  the 
decisions  of  the  government  administrative  officials  in  the  matter 
of  the  appraisement  of  merchandise,  on  the  principle  that  "the 
interposition  of  the  courts  in  the  appraisement  of  importations 
would  involve  the  collection  of  the  revenue  in  inextricable  con- 
fusion and  embarassment. ""  The  complete  justification  of  this 
policy  is  well  illustrated  in  the  splendid  record  of  the  Board  of 
General  Appraisers. 

On  the  side  of  the  classification  of  merchandise,  however,  as 
distinguished  from  its  appraisement^  we  are  confronted  with  an 
interesting  and  very  instructive  contrast  in  the  matter  of  govern- 
mental policy. 

Under  the  principle  above  illustrated  it  would  undoubtedly 
be  competent  for  Congress  to  place  in  the  hands  of  an  adminis- 
trative board,  such  as  the  Board  of  General  Appraisers,  the  final 
decisions  of  all  questions  of  cUissifi^cation  equally  with  those  of  ap- 
praisement. To  quote  the  words  of  our  own  great  judicial  presi- 
dent, when  on  the  bench  of  the  Circuit  Court  of  Appeals  for  the 
6th  Circuit  in  1898,  Congress  "may,  if  it  sees  fit,  make  the  Secre- 
tary of  the  Treasury  the  final  arbiter  in  any  class  of  cases  arising 
under  the  revenue  laws,  to  determine  in  a  quasi-judicial  manner 
whether,  by  virtue  of  those  laws,  any  claim  against  the  government 
has  arisen  in  favor  of  the  petitioner,""  and  what  the  Secretary 
could  do,  undoubtedly  a  board  specially  delegated  by  Congress 
for  that  purpose  could  do. 

In  view,  however,  of  the  large  financial  interests  often  affected 
by  decisions  on  classification,  and  of  the  further  fact  that  such 

^  Buttfield  V.  Stranahan,  192  U.  S.  470;  The  Abby  Dodge,  223  U.  S.  166, 
Feb.  10,  191 2. 

^  Bartlett  v.  Kane,  16  How.  263. 

«  Ferry  v.  U.  S.,  85  Fed.  550,  553;  see  also  U.  S.  v.  Shipley,  197  Fed.  265, 
269,  C.  C.  A.  3rd  Cir.  Gray  J. 
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decisions  frequently  involve  matters  of  legal  construction,  as  well 
as  of  definition,  Congress  has  seen  fit  from  the  first,  to  grant  a 
universal  appeal  to  the  federal  courts  from  all  decisions  of  the 
Board  of  Appraisers  involving  such  questions.  The  working  out 
of  this  policy,  however,  hardly  seems  to  have  justified  the  high 
judicial  character  in  which  it  has  been  clothed. 

Prior  to  1890  all  questions  as  to  the  classification  of  imported 
merchandise  were  triable  before  a  jury,  and  from  then  on  until 
the  establishment  of  the  Court  of  Customs  Appeal  in  1909,  such 
questions  were  triable  in  the  Circuit  Courts  without  a  jury,  sub- 
ject to  appeal  as  of  right  (a  right,  it  is  to  be  observed,  universally 
availed  of  in  all  cases  of  the  slightest  importance)  to  the  Circuit 
Court  of  Appeals,  and  to  occasional  review  by  the  Supreme  Court 
in  cases  of  exceptional  importance. 

The  result  was  to  throw  upon  the  local  federal  courts  of  at 
least  a  dozen  different  and  often  widely  separated  districts,  a  vast 
and  burdensome  mass  of  litigation  involving  questions  of  a  char- 
acter peculiarly  adapted  to  induce  difference  of  judicial  opinion 
and  in  a  very  large  measure  entirely  matters  of  commercial  defini- 
tion. 

Hopeless  confusion  of  decision  speedily  resulted  and  also  a 
worse  evil  in  the  codperation  of  customs  brokers  and  their  at- 
torneys to  encourage  delay  in  the  final  decisions  of  important 
questions,  pending  the  accumulation  of  a  large  volume  of  protests 
on  similar  importations  and  the  resultant  creation  of  a  large  stake 
dependent  on  the  termination  of  the  litigation,  the  benefits  of 
which  if  successful  were  divided  between  broker,  importer,  and 
attorney,  and  seldom  if  ever  inured  to  the  benefit  of  the  pur- 
chasing public. 

It  was  largely  to  correct  these  abuses  and  the  delay  and  un- 
certainty of  conflicting  decisions,  that  the  Customs  Court  was 
established,  and  the  necessity  for  its  establishment  is  a  striking 
illustration  of  the  evil  of  a  too  generous  extension  of  judicial  pro- 
cedure into  administrative  fields. 

To  the  writer,  who  for  some  six  years  spent  many  weeks  of 
every  year  in  the  preparation  and  trial  of  such  cases  in  the  dis- 
trict and  appellate  courts,  it  seems  clear  that  the  interests  of  the 
importer,  and  certainly  the  interests  of  the  public,  would  have 
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been  much  better  subserved  from  the  beginning,  had  all  questions 
of  classification,  not  involving  some  purely  legal  or  constitutional 
aspect,  been  submitted,  like  all  matters  of  appraisement,  to  the 
speedy  and  final  determination  of  the  Board  of  United  States 
General  Appraisers,  a  singularly  able  body  composed  of  nine 
lawyers  and  experts,  whose  history  has  been  unmarked  by 
scandal  or  serious  criticism.  Indeed  it  is  interesting  to  note  that 
the  members  of  this  Board  receive  salaries  of  $9,000,  larger  than 
that  of  the  federal  district  judges,  and  that  on  the  creation  of  the 
new  court  the  President  of  the  Board  was  selected  to  preside 
over  the  new  court,  which  is  in  effect  but  a  dignified  Board  of 
Appraisers. 

Another  strong  expression  of  the  administrative  power  in 
matters  relating  to  the  collection  of  the  customs  revenue  is  found 
in  the  unhesitating  sanction  given  by  the  Supreme  Court  in  1903" 
to  the  final  authority  vested  by  the  Tea  Inspection  Act  in  the  Sec- 
retary of  the  Treasury  to  establish  standards  of  imported  tea  upon 
the  recommendation  of  the  Tea  Board,  an  administrative  body  of 
nine  experts. 

This  was  a  function  of  the  administrative  expression  of  the 
will  of  the  state.  On  the  side  of  the  execution  of  that  will  how- 
ever, the  same  opinion  written  by  the  present  Chief  Justice  also 
contains  an  important  declaration  upholding,  in  the  face  of  the 
most  vigorous  objection,  the  provision  of  the  Act  commanding 
the  administrative  destruction  of  teas  not  exported  within  six 
months  after  their  final  rejection. 

An  interesting  echo  of  this  same  power  is  to  be  found  in  a 
feature  of  the  recent  Pure  Food  Act,  which  has  been  little  brought 
to  public  attention,  and  under  which  the  Secretary  of  the  Treasury 
is  authorized  to  refuse  delivery  and  cause  destruction  of  mis- 
branded  and  adulterated  goods,  sought  to  be  imported  and  which 
are  not  exported  or  bonded  within  three  months,  the  Secretary 
being  at  once  the  judge  of  the  misbranding  and  adulteration,  and 
the  executive  arm  to  carry  out  the  will  of  the  state  by  the  sum- 
mary administrative  process  of  destruction  without  the  aid  of  the 
courts,  a  salutary  administrative  power  under  which  every  year 

"•  Buttfield  V.  Stranahan,  supra. 
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many  thousands  of  dollars  worth  of  deleterious  food  products 
are  either  exported  or  destroyed. 

This  provision  of  the  Act  has  not  been  passed  upon  by  the 
courts,  but  in  a  recent  unpublished  decision'^^  under  the  Plant 
Quarantine  Act  of  1912,  Judge  Hough  in  language  whose 
"modem"  temper  is  frankly  conceded,  sustains  in  no  uncertain 
terms  the  right  of  the  Secretary  of  Agriculture  to  enforce  without 
interference  from  the  courts  the  provisions  of  the  act  directing 
that  official  to  exclude  the  plant  products  imported  from  the 
•countries  where  he  shall  have  found  after  "public  hearing"  cer- 
tain plant  diseases  to  exist.  In  denying  the  complaint  that  the 
Secretary  had  abused  his  discretion  in  the  matter  of  notice  of 
hearing,  Judge  Hough  tersely  remarked:  "Speed  was  necessary  and 
summary  action  justifiable,"  a  conclusion  entirely  in  accord  with 
the  declaration  of  the  court  that  the  matter  was  not  one  of 
judicial  investigation,  but  "political — ^in  a  wide,  but  entirely 
proper  sense  of  the  word." 

The  epoch-making  labors  of  the  Interstate  Commerce  Com- 
mission illustrate  the  same  principle  and  are  too  familiar  to  re- 
quire special  notice  here.  It  is  sufficient  to  note  that  the  recent 
decisions  of  the  Supreme  Court  in  substance  declare  that  the 
findings  of  the  Commission  as  to  the  reasonableness  of  rates  and 
the  existence  of  discriminations  are  subject  to  review  only  when 
they  involve  the  application  of  an  erroneous  rule  of  law,  though 
wherein  lies  the  distinction  under  the  Act  between  questions  of 
law  and  fact  is  a  problem  which  for  some  time  past  has  been 
puzzling  many  of  the  ablest  jurists  of  the  country.** 

In  sharp  contrast  to  the  example  of  "judicial  administration" 
under  the  customs  law  above  discussed,  the  broad  subjects  of 

•  U.  S.  V.  200  Bags  of  Potatoes  (Nov.  4, 191 2),  not  yet  reported.  Circular 
66,  Solicitor  Dep't.  of  Agriculture. 

^  See  a  very  able  and  suggestive  article  by  Henry  Wolf  Bikl6,  Esq.,  in  the 
U.  of  P.  Law  Review,  Oct.  191 1,  pp.  1-18,  on  the  "Jurisdiction  of  Certain  Cases 
arising  under  the  Interstate  Commerce  Act,  **  in  which  the  author  points  out 
"that  the  power  lodged  in  the  members  of  the  Interstate  Commerce  Commis- 
sion, touching,  as  it  does  the  daily  life  of  all  the  people  and  affecting  intimately 
the  commercial  relationship  of  cities  and  communities  generally,  discloses  a 
vesting  of  authority  in  individuals  to  an  extent  hitherto  unknown  in  these  United 
States. "  Also  recent  and  important  decision  of  Supreme  Court  in  Proctor  & 
Gamble  Co.  v.  U.  S.,  225  U.  S.  282  (June  7,  191 2). 
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pensions  and  land  grants  furnish  excellent  illustrations  of  de* 
liberately  and  carefully  designed  administrative  systems,  exclu- 
sive of  judicial  review. 

Fortunately  for  the  federal  courts,  pension  cases  do  not  and 
cannot  fall  within  their  jurisdiction.  The  widow  of  Admiral  De- 
catur felt  aggrieved,  and  for  all  we  may  know,  justly  so  under  the 
law,  at  the  denial  of  her  plea  to  be  entered  on  the  pension  rolls, 
and  in  due  course  her  grievance  found  its  way  to  the  Supreme 
Court,  where,  in  declining  to  entertain  her  petition,  Justice  Taney 
used  these  significant  words  :** 

''The  interference  by  the  courts  with  the  performance  of  the 
ordinary  duties  of  the  executive  departments  would  be  productive 
of  nothing  but  evil,  .  .  the  interposition  of  the  courts  might  throw 
the  pension  fund  and  the  whole  subject  of  pensions  into  the  great- 
est confusion  and  disorder." 

Equally  broad  has  been  the  attitude  of  the  courts  in  the 
matter  of  government  land  grants,  into  whose  validity  they  have 
uniformly  declined  to  inquire  except  on  the  ground  of  want  of 
jurisdiction;  for  otherwise,  said  the  Supreme  Court,  in  language 
strikingly  suggestive  of  the  situation  which  obtains  today  in  the 
case  of  industrial  patents,  and  well  worth  remembering  in  every 
field  of  administrative  legislation,  the  land  patent  instead  of  be- 
coming a  means  of  peace  and  security  to  its  holder  "would  sub- 
ject his  rights  to  constant  and  ruinous  Utigaiion.*'** 

This  attitude  is  most  forcibly  emphasized  by  the  language 
of  a  recent  case  in  which  the  Supreme  Court  laid  down  the  propo- 
sition that  Congress  having  constituted  "the  Land  Department 
under  the  supervision  and  control  of  the  Secretary  of  the  Interior^ 
a  special  tribunal  with  judicial  functions  to  which  is  confided  the 
execution  of  the  laws  which  regulate  the  purchase,  selling  and  care 
and  disposition  of  the  public  lands,"  the  exercise  of  these  func- 
tions is  not  reviewable  by  the  courts,  and  that  neither  an  in- 
junction nor  mandamus  will  "lie  against  an  officer  of  the  Land 
Department  and  control  him  in  discharging  an  official  duty,  which 
requires  the  exercise  of  his  judgment  and  discretion.  The  Sec- 
retary,** said  the  Court,  "must  exercise  his  judgment  in  expound- 

"  Decatur  v.  Paulding,  14  Pet.  497,  516. 

^  Rivereide  Oil  v.  Hitchcock,  190  U.  S.  316, 324. 
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ing  the  laws  and  resolutions  of  Congress, — ^whether  he  decided  right 
or  wrong  is  not  the  question.  Having  jurisdiction  to  decide  at 
all,  he  had  necessarily  jurisdiction,  and  it  was  his  duty  to  decide 
as  he  thought  the  law  was,  and  the  courts  have  no  power  what- 
ever under  those  circumstances  to  review  his  determination  by 
mandamus  or  injunction.  The  responsibility,  as  well  as  the 
power,  rests  with  the  Secretary,  uncontrolled  by  the  courts." 

The  broad  and  exclusive  character  of  the  administrative 
discretion  thus  reposed  in  the  Land  Department  has  been  made  the 
subject  of  periodical  attack.  The  reader  interested  in  this  sub- 
ject will  find  the  more  familiar  objections  to  the  administrative 
powers  of  this  great  office  well  summarized  in  a  debate  in  the 
House  of  Representatives  which  appears  in  the  Congressional 
Record  for  May  14,  last.  It  seems  clear  that  the  gigantic  tasks 
imposed  upon  the  Land  Office  include  problems  probably  more 
intricate  and  perplexing  than  those  imposed  upon  any  other  ad- 
ministrative bureau  of  the  government,  and  it  may  possibly  prove 
that  in  some  instances,  Congress  has  placed  upon  the  bureau  some 
responsibilities  which  should  be  shared  by  the  courts.  But  how- 
ever this  may  be,  it  is  not  likely  that  for  practical  purposes  as 
actually  affecting  the  interests  of  the  public  at  large  and  of  the 
settier,  the  importance  of  the  administrative  function  will  or  can 
be  in  any  great  degree  really  lessened  and  the  problem  must 
always  remain  essentially  an  administrative  one. 

The  very  broad  character  of  the  powers  of  the  Land  Depart- 
ment, as  above  declared,  illustrate  in  its  broadest  scope  the  de- 
velopment of  a  principle  which  found  its  origin  in  the  language 
of  Mr.  Justice  Marshall  in  the  celebrated  case  of  Marbury  v. 
Madison,^  and  which  is  of  constantiy  increasing  application  in 
departmental  matters.  The  familiar  principle  in  effect  declares 
that  when  Congress  has  committed  to  the  heads  of  administrative 
departments  duties  requiring  the  exercise  of  judgment  or  dis- 
cretion, as  distinguished  from  ministerial  duties,  their  action, 
whether  it  involves  questions  of  law  or  of  fact  or  both,  will  not  be 
reviewed  unless  the  courts  are  of  opinion  that  the  officer  has  ex- 
ceeded his  statutory  authority,  or  that  his  action  was  ''palpably 

••i  Cr.  137. 
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wrong,"  and  that  even  on  a  question  of  law  alone,  their  "action 
will  carry  with  it  a  strong  presumption  of  its  correctness.  "*• 

The  furthest  extent  to  which  this  power  of  review  will  be 
exercised  seems  to  be  found  in  the  several  cases  brought  to  test 
the  right  of  the  Postmaster-General  to  deny  admission  to  the  mails 
as  second  class  matter  of  publications  claimed  to  be  entitled  to 
entry  as  such,  or  to  exclude  from  the  mails  matter  supposed  to 
be  of  a  fraudulent  character.  In  these  cases  the  Supreme  Court 
has  consented  to  review,  and  has  occasionally  reversed,  decisions 
of  the  Postmaster-General,  where  it  appeared  that  his  action  on 
the  conceded  facts  was  a  clear  mistake  of  law.*«  For  the  most 
part,  however,  the  courts,  while  firmly  supporting  the  principle 
that  the  exemption  of  the  United  States  from  suit  does  not  pro- 
tect its  officers  from  personal  liability  or  injunction  process  in 
favor  of  persons  whose  rights  of  property  they  have  wrongfully 
invaded  by  an  act  in  excess  of  authority  or  under  an  authority 
not  validly  conferred,  have  been  loath  to  disturb  the  adminis- 
trative office  in  the  exercise  of  its  political  function. 

Another  striking  illustration  of  the  liberal  interpretation 
placed  by  the  courts  on  the  doctrines  of  due  process  and  of  the 
separation  of  powers  is  found  in  the  judicial  history  of  the 
federal  legislation  relative  to  the  enforcement  of  the  immigration 
laws.  In  the  face  of  the  most  persistent  opposition,  frequently 
carried  to  the  bar  of  the  Supreme  Court,  the  federal  courts  have 
steadfastly  recognized  that  the  administration  of  the  laws  regulat- 
ing the  admission  of  foreigners  to  our  country  was  intended  by 
Congress  to  be,  of  necessity  should  be,  and  under  the  Constitu- 
tion might  lawfully  be,  a  purely  administrative  matter,  and  that 
the  protection  of  the  due  process  clause  meant  no  more  (and  no 
less)  than  that  every  alien  was  entitled  to  a  fair  hearing  before  a 
regularly  established  administrative  tribunal."    As  a  result  of 

«  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  106,  p.  109. 

«•  School  of  Magnetic  Healing  v.  McAnnulty,  187  U.  S.  94;  Public  Clearing 
House  V.  Coyne,  194  U.  S.  497;  Omond  G.  Smith  Et  al,  v.  Hitchcock,  Sup.  Ct.> 
31  and  32,  Oct.  1912,  not  yet  reported  (Nov.  18, 1912);  Philadelphia  Company  v. 
Stinson.  223  U.  S.  605.     (Mar.  14,  1912). 

^  Japanese  Immigration  Case,  189  U.  S.  86;  Gonzales  v.  Williams,  192  U.  S. 
i;  U.  S.  V.  Sing  Tuck,  194  U.  S.  161,  170.  For  latest  lower  oourt  decisions,  see 
195  Fed.  701;  196  Fed.  372;  196  Fed.  437;  196  Fed.  736;  199  Fed.  (Adv.  Sheets, 
Dec.  19,  1912).  Also  see  language  of  Gray,  J.,  in  Rodgers  v.  U.  S.,  157  Fed.  381 
(C.  C.A.,  3d  Cir.) 
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this  attitude  the  flood  of  cases  for  a  long  time  sought  to  be  carried 
from  the  administrative  to  the  judicial  forum  in  the  hopes  of  im- 
posing political  and  administrative  functions  on  the  latter,  and  at 
least  of  benefitting  the  alien  by  the  consequent  delay  in  deporta- 
tion with  its  incident  possibilities,  has  been  very  materially  les- 
sened. The  courts  will  now  consent  to  hear  only  those  cases  in- 
volving an  allegation  of  a  violation  of  some  positive  statutory 
declaration  or  of  an  abuse  of  administrative  discretion  amounting 
in  substance  to  a  denial  of  a  hearing;  and  have  gone  so  far  as  to 
sustain  the  right  of  the  immigration  authorities,  subject  to  the 
permitted  appeal  to  the  Secretary  of  Commerce  and  Labor,  to 
pass  finally  upon  the  question  of  fact  as  to  the  place  of  birth  of  a 
person  of  Chinese  descent  claiming  that  he  was  born  in,  and  there- 
fore a  citizen  of,  the  United  States." 

It  is  to  be  observed  that  the  right  which  we  have  just  dis- 
cussed, a  right  of  final  decision  in  a  matter  involving  the  expression 
of  state  will,  is  also  supplemented  by  the  effective  executive  power 
not  only  to  detain  physically  by  administrative  process  aliens 
held  at  the  border  of  the  country  subject  to  examination  or  to 
orders  of  deportation,  but  also  to  arrest  on  administrative  warrant, 
and  subsequently  to  deport,  aliens  arrested  within  the  United 
States  on  the  charge  of  having  unlawfully  secured  entry  to  the 
country,  or  of  having  become  public  charges  within  one  year  after 
their  admission.  The  validity  of  this  latter  power  of  arrest  on  ad- 
ministrative warrant  has  not  as  yet  been  passed  on  by  the  Supreme 
Court  but  in  a  recent  and  able  decision  by  the  Circuit  Court  of 
Appeals  at  Illinois,  sustaining  the  right,  the  Court  remarked  that 
while  Congress  might  reasonably  have  adopted  a  different  rule 
as  to  the  hearings  of  aliens  who  had  actually  taken  up  residence,, 
from  that  applicable  to  aliens  arriving  in  the  country,  they  had 
not  seen  fit  to  do  so,  and  that  the  enforcement  of  the  law  was 
"vested  exclusively  in  the  designated  executive  department,  for 
hearing  ascertainment  of  the  facts,  and  rulings  thereon,  'without 
judicial  intervention.' *'*• 

It  is  said  that  under  the  rigid  enforcement  of  the  law  of  de- 

«  United  States  v.  Ju  Toy,  198  U.  S.  253. 

»  Prentis  v.  De  Giacomo,  192  Fed.  467  (191 1). 
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portation  the  State  of  New  York  alone  will  probably  be  saved  a 
million  dollars  annually  in  the  maintenance  of  alien  paupers. 

The  firm  and  altogether  beneficial  repudiation  by  the  courts 
of  the  attempt  to  impose  upon  them  purely  political  duties 
in  the  matter  of  passing  on  the  qualifications  of  alien  im* 
nfiigrants  suggests,  in  passing,  at  least  two  other  duties  of  a  nature 
more  properly  political  than  judicial,  and  whose  performance 
must  often  prove  burdensome  and  irritating;  first,  the  duty,  or  at 
least  the  duty  as  generally  accepted,  of  acting  as  examining  school- 
master for  all  applicants  for  naturalization ;'°  and  second,  the  duty 
of  personally  examining  and  approving  a  veritable  multitude  of 
petty  accounts  presented  by  government  officials.'^  As  to  the 
former,  all  the  advantages  to  be  derived  from  surrounding  with 
the  dignity  and  solemnity  of  judicial  proceedings  the  induction 
of  foreigners  into  the  rights  of  citizenship  could  be  equally  well 
preserved  without  imposing  upon  a  United  States  District  Judge 
the  political  duty  of  ascertaining  the  applicant's  elementary 
qualifications  for  citizenship;  as  to  the  latter,  the  duty  is  either 
onerous  and  a  misdirection  of  valuable  judicial  time  and  labor, 
or,  as  perhaps  sometimes  happens,  if  not  taken  seriously,  is  equally 
beneath  the  dignity  of  a  United  States  court." 

But  to  resume  the  main  thread  of  our  illustration,  we  note  an 
even  more  striking  example  of  administrative  process  than  those 
before  discussed,  in  the  provisions  of  the  immigration  laws  au- 
thorizing the  Secretary  of  the  Treasury  to  impose  fines  on  ship 
owners  bringing  prohibited  aliens  to  the  United  States,  on  its  ap- 
pearing to  his  scUisf action  that  the  disability  might  have  been  de- 
tected at  the  port  of  embarkation  by  a  proper  examination — an 
authority  supplemented  by  the  very  effective  power  to  enforce 
payment  of  this  fine  by  withholding  clearance  of  the  vessel  pending 
the  determination  of  the  question. 

**Sec8.  4  and  9,  Immigration  Act,  June  29,  1906,  as  amended,  34  Stat.  L., 
part  I,  p.  596. 

»  Sec.  I,  Act.  Feb.  22,  1875,  ch.  95,  18  Stat.  L.  333. 

*■  For  other  cases  where  the  federal  courts  have  refused  to  assume  admini- 
strative and  non- judicial  duties  sought  to  be  imposed  upon  them  see  Haybum's 
case,  2  Dall.  409;  U.  S.  v.  Ferreira,  13  How.  40;  Gordon  v.  U.  S.,  2  Wail,  561; 
Rb  Sanborn,  148  U.  S.  222. 
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The  validity  of  these  broad  and  stringent  provisions  was 
stubbornly  and  bitterly  contested  in  the  Supreme  Court,  but 
without  avail,  the  Court,  in  a  characteristically  trenchant  opin- 
ion" by  Mr.  Justice  White,  holding  that  it  is  competent  for  Con- 
gress "when  legislating  as  to  matters  exclusively  within  its  con- 
trol, to  impose  appropriate  obligations,  and  sanction  their  enforce* 
ment  by  reasonable  money  penalties,  giving  to  executive  officers 
the  power  to  enforce  such  penalties  without  the  neccessity  of  in- 
voking the  judicial  power."  To  the  argument  that  the  distinc- 
tion between  judicial  and  administrative  functions  could  not  be 
preserved  consistently  with  the  recognition  of  an  administrative 
power  to  enforce  a  penalty  without  resort  to  a  judicial  tribunal, 
the  great  Chief  Justice  replied:  "The  proposition  magnifies  the 
judicial  to  the  detriment  of  all  other  departments  of  the  govern- 
ment;" while  to  the  argument  that  grave  abuses  might  arise  from 
the  mistaken  or  wrongful  exertion  by  the  legislative  department 
of  its  authority  he  boldly  replied  that  the  contention  in  effect 
intimated  "that  if  the  legislative  power  be  permitted  its  full 
sway  within  its  constitutional  sphere  harm  and  wrong  will  follow, 
and  therefore  it  behooves  the  judiciary  to  apply  a  corrective  by 
exceeding  its  own  authority,"  a  proposition  which  "mistakenly 
assumes  that  the  courts  can  alone  be  safely  intrusted  with 
power. "" 

Probably  no  more  interesting  extension  of  administrative 
powers  is  to  be  observed  than  that  which  concerns  itself  with  the 
issuance  of  departmental  regulations  and  the  establishment  of 
standards,  a  power  that  has  been  happily  termed  by  Justice 
Marshall,  the  "power  of  'filling  up  the  details'  of  legislative  en- 
actment." 

The  attitude  of  the  federal  courts  is  perhaps    best   sum- 

»  Oceanic  Navigation  Co.  v.  Stranahan,  214  U.  S.  320. 

*'G)mpare  the  following  emphatic  language  of  Mr.  Justice  Catron  in  his 
concurring  opinion  in  Decatur  v.  Paulding,  14  Pet.  497,  at  p.  522.  "Every 
government  is  deemed  to  be  just  to  its  citizens;  its  executive  officers,  equally  with 
the  judges  of  the  courts,  are  personally  disinterested;  and  why  should  not  their 
decisions  be  as  satisfactory  and  final?  They  must  be  final  in  most  instances,  in 
the  nature  of  things  and  the  necessities  of  the  government.  ...  To  permit 
an  interference  of  the  courts  of  justice  with  the  accounts  and  affairs  of  the  treas- 
ury, would  soon  sap  its  very  foundation. " 
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marized  in  the  terse  and  vigorous  words  of  a  great  Justice  of  the 
Supreme  Court  of  Pennsylvania,  as  subsequently  adopted  by  the 
Supreme  Court  of  the  United  States  :»• 

"The  legislature  cannot  delegate  its  power  to  make  a  law^ 
but  it  can  make  a  law  to  delegate  a  power  to  determine  some  facts 
or  state  of  things  upon  which  the  law  makes  or  intends  to  make 
its  own  action  depend.  To  deny  this  would  be  to  stop  the  wheels 
of  government.  There  are  many  things  upon  which  wise  and 
useful  legislators  must  depend  which  cannot  be  known  to  the  law 
making  power,  and  must  therefore  be  a  subject  of  inquiry  and 
determination  outside  the  hall  of  legislation." 

The  latest  and  perhaps  most  striking  illustration  of  this  great 
power,  is  to  be  found  in  the  Forest  Reserve  Act  of  1897,  in  which 
Congress,  recognizing  the  impracticability  of  providing  general 
regulations  that  would  cover  the  varied  needs  of  the  forest  res- 
ervations of  the  country,  and  the  necessity  at  the  same  time  of 
providing  punishment  for  the  infringement  of  the  public  rights, 
provided  broadly  that  the  Secretary  of  Agriculture  should  have 
power  to  "make  provision  for  the  protection  against  destruction 
by  fire  and  depredations  upon  the  public  forests  and  forest  reser- 
vations .  .  .  and  he  may  make  such  rules  and  regulations  and 
establish  such  service  as  will  insure  the  objects  of  such  reser- 
vation ;  namely,  to  regulate  their  occupancy  and  use,  and  to  pre- 
serve the  forests  thereon  from  destruction;  and  any  violation  of  the 
provisions  of  this  Act  or  such  rides  and  regulations  shall  be 
punished/'  by  a  fine  not  exceeding  I500  and  imprisonment  not 
exceeding  one  year. 

This  Act  granted  to  the  public  the  privilege  of  using  the 
forest  reserves  for  all  lawful  purposes  subject  to  compliance  "with 
the  rules  and  regulations  covering  such  forest  reservation"  one  of 
which  regulations  as  promulgated  by  the  Secretary  prohibited  the 
grazing  of  sheep. 

On  the  first  argument  of  the  case,  the  Supreme  Court'*  was, 
in  March  1910,  equally  divided  in  opinion  as  to  the  validity  of 
a  conviction  under  this  regulation;  on  a  subsequent  argument  in 
191 1,  however,*'  after  the  membership  of  the  Court  had  been  in- 

» Field  V.  Clark,  143  U.  S.  649. 

»U.  S.  V.  Grimaud.  2i6  U.  S.  614. 

^  U.  S.  V.  Grimaud,  220  U.  S.  506,  May  3,  191 1. 
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creased  by  three,  the  Court  reached  the  unanimous  conclusion 
that  the  regulation  in  question  was  a  valid  exercise  of  adminis- 
trative power. 

Other  significant  applications  of  this  principle  are  to  be 
found  in  the  decisions  of  the  Supreme  Court  sustaining  the  right 
of  the  Secretary  of  War  to  decide  finally  what  are  unreasonable 
obstructions  in  bridges  of  insufficient  height,"  and  the  right  of 
the  Commissioner  of  Internal  Revenue  to  decide  what  brands 
should  be  required  to  be  placed  upon  tubs  of  oleomargerine  sub- 
ject to  federal  tax,*'  as  also  the  power  of  the  Interstate  Commerce 
Commission  to  make  reasonable  rates,^®  and  to  prescribe  the  man- 
ner in  which  accounts  should  be  kept  by  interstate  carriers.^^ 

On  the  side  of  the  establishment  of  standards  the  principle 
is  also  illustrated  by  the  powers  of  the  Tea  Board,  to  which  we 
have  referred,  as  also  the  power  of  the  Interstate  Commerce  Com- 
mission to  fix  the  standards  of  uniform  height  for  railroad  draw- 
bars,^ and  is  sooner  or  later  bound  to  be  illustrated  by  an  ad- 
ministrative system  for  the  fixing  of  food  standards. 

At  the  time  of  the  passage  of  the  federal  Pure  Food  Act,  un- 
successful attempts  were  made  in  both  the  Senate  and  the  House 
to  give  the  Secretary  of  Agriculture  power  to  establish  such  stand- 
ards. The  attempt  was  well  meaning  but  too  hasty.  The  ob- 
jection to  it  was  thus  voiced  by  Senator  Lodge:  *'If  we  are  going 
to  give  a  Government  Board  the  power  to  establish  standards  we 
ought  to  do  so  by  careful  legislation  and  not  by  a  paragraph  in 
an  appropriation  bill  in  the  last  days  of  a  short  session, "  but  no 
constitutional  objection  to  such  a  power  was,  or  is  likely  to  be 
suggested;  and  the  existence  of  such  a  power  has  been  expressly 
recognized  by  a  recent  decision  in  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit.** 

•  Union  Bridge  Co.  v.  U.  S.,  204  U.  S.  364. 

•  In  re  Kollock,  165  U.  S.  526. 

^  Interstate  Commerce  Commission  v.  Chicago  Rock  Island  etc.,  R.  R., 
218  U.  S.  88. 

•  Interstate  Commerce  Commission  v.  Goodrich  Transit  Co.,  224  U.  S. 
194.     (Apl.  I,  1912). 

«  St.  Louis  &  Iron  Mountain  R.  R.  v.  Taylor,  210  U.  S.  281,  287. 
*■  U.  S.  V.  1 1,150  pounds  of  butter,  195  Fed.  657, 667.    See  also  U.  S.  Revised 
Statutes,  Sees.  2933-2937. 
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Under  the  act  of  1903,  however,  the  Secretary  of  Agriculture 
has  been  authorized;  "in  collaboration  with  the  association  of 
Official  Agricultural  Chemists  and  such  other  experts  as  he  may 
deem  necessary,  to  establish  standards  of  purity  for  food  pro- 
ducts/' and  as  standards  adopted  under  this  power  were  in  ex- 
istence at  the  time  of  the  adoption  of  the  present  pure  food  law, 
they  have  been  acted  on  by  the  department  and  have  been  given 
at  least  prima  facie  validity  by  the  courts. 

To  be  really  effective,  however,  further  authority  is  neces- 
sary, and  it  seems  clear  to  the  writer  that  the  interests  of  manu- 
facturer and  public  alike  would  be  benefitted  by  a  carefully  es- 
tablished system  for  the  promulgation  of  standards  not  only  as 
to  foods,  but  also,  to  some  extent  at  least,  as  to  labels,  by  a  highly 
responsible  administrative  tribunal  of  the  general  nature  and  same 
high  character  as  the  Board  of  United  States  General  Appraisers. 
In  the  case  of  food,  as  in  the  case  of  imports,  what  the  manu- 
facturer really  desires  most  is  to  know,  and  know  promptly,  what 
is  expected  of  him,  and  not  to  be  compelled  to  pay  for  this  know- 
ledge with  the  grave  hazard  to  his  business  reputation  involved 
in  a  jury  trial. 

As  the  law  now  stands  it  frequently  happens  that  reputable 
merchants  and  manufacturers  who  find  themselves  or  their  goods, 
as  they  believe,  mistakenly,  placed  under  the  ban  of  the  law,  are 
nevertheless  forced  by  the  prospect  of  expense,  delay  and,  most 
of  all,  publicity,  to  welcome  an  opportunity  to  plead  guilty  as  incon- 
spicuously as  po^ible  to  the  information  against  them  or  to 
consent  quietly  to  an  order  of  forfeiture  of  their  goods. 

This,  of  course,  is  a  serious  evil  and  it  is  to  be  hoped  that  the 
near  future  will  develop  some  less  formal  and  less  expensive,  but 
no  less  responsible  administrative  system  by  which  every  manu- 
facturer may  have  the  opportunity  of  submitting  his  contention 
with  the  Government,  in  the  first  instance,  to  an  administrative 
tribunal  of  the  character  above  indicated.** 

*•  Since  the  above  article  went  to  press,  President  Taft,  in  his  Special  Me  - 
sage  of  December  19,  has  advocated  the  establishment  of  some  such  "tribunal 
of  appeal."  Referring  to  the  Remsen  Board,  created  by  President  Roosevelt, 
and  subsequently  abolished,  because  of  a  question  as  to  its  legality,  the  Presi- 
dent uses  this  language: 


Digitized  by 


Google 


PROBLEMS  OF  THE  FEDERAL  ADMINISTRATIVE         155 

These  suggestions  looking  to  administrative  efficiency  of  the 
Food  and  Drugs  Act  suggest  the  last  general  class  of  illustrations  of 
administrative  power  to  which  we  will  refer,  to  wit:  adminis' 
iratioe  process  for  forfeiture. 

While,  as  has  been  shown,  adulterated  goods  when  detected 
at  the  borders  of  our  country,  are  summarily  exported  or  de- 
stroyed, the  seizure  of  adulterated  food  products  carried  in  inter- 
state commerce  requires  the  preliminary  issuance  of  judicial 
process,  a  procedure  frequently  involving  delay  fatal  to  the  en- 
forcement of  the  law.  It  seems  clear  that  there  should  at  least 
be  provision  made  for  administrative  seizure  as  a  mode  of  in- 
stituting proceedings,  to  be  followed  by  the  customary  judicial 
proceedings  necessary  to  a  condemnation  of  forfeiture. 

"  I  heartily  agree  that  it  was  wise  to  create  this  Board  in  order  that  injustice 
might  noi:  be  done.  The  questions  which  arise  are  not  generally  those  involving 
palpable  injury  to  health,  but  they  are  upon  the  narrow  and  doubtful  line  in  re- 
spect of  which  it  is  better  to  be  in  some  error  not  dangerous  than  to  be  radically 
destructive.  I  think  that  the  time  has  come  for  Congress  to  recognize  the  ne- 
cessity for  some  such  tribunal  of  appeal  and  to  make  specific  statutory  provision 
for  it.  While  we  are  struggling  to  suppress  an  evil  of  great  proportions  like  that 
of  impure  food,  we  must  provide  machinery  in  the  law  itself  to  prevent  its  becom- 
ing an  instrument  of  oppression,  and  we  ought  to  enable  those  whose  business  is 
threatened  with  annihilation  to  have  some  tribunal  and  some  form  of  appeal  in 
which  they  have  a  complete  day  in  court. " 

The  concluding  language  of  the  President  of  course  refers  to  a  day  in  an 
administrative  court  before  the  institution  of  judicial  proceedings,  and  the  in- 
evitable injury  therefrom  resulting,  irrespective  of  the  final  outcome,  as  indicated 
above. 

Equally  significant  upon  ^his  point  was  the  statement  of  Dr.  Alsbei^,  the 
distinguished  biologist  who  has  recently  been  appointed  by  President  Taft  to  the 
position  of  Chief  of  Bureau  of  Chemistry  to  succeed  Dr.  Wiley,  and  which  appears 
in  an  interview,  evidently  authoritative,  published  in  the  Philadelphia  Public 
Ledger,  Sunday,  December  22, 1912.  Referring  to  the  necessity  for  the  establish- 
ment of  food  standards,  Dr.  Alsbei^  says: 

"  I  believe  that  most  manufacturers  and  handlers  of  food  stuffs  want  to  do 
the  right  thing,  but  most  of  them  don't  know  exactly  what  is  the  right  thing. 
The  whole  subject  of  food  inspection  and  the  demand  for  pure  foods  is  new. 
When  the  Bureau  of  Chemistry  was  established  there  were  no  standards,  no 
guides  of  any  sort.  Everything  had  to  be  worked  out  and  it's  been  slow  work. 
Only  a  few  things  definitely  have  been  determined  for  this  analysis  of  foods. 
To  establish  standards  is  not  the  work  of  days,  but  of  years.  When  we  arrive 
at  what  i)  the  standard  then  we  must  show  the  manufacturer  how  to  bring  his 
products  up  to  the  standard. " 


Digitized  by 


Google 


166  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

In  some  other  cases,  however,  it  is  to  be  noted  that  the  Supreme 
Court  has  sustained  the  administrative  processes  both  of  seizure 
and  destruction.  Thus,  the  Supreme  Court  has  sanctioned  a 
state  act**  authorizing  the  summary  destruction  by  any  person 
of  fish-nets  existing  in  violation  of  law,  and  a  lower  federal  court 
has  also  sustained  provisions  of  the  customs  laws,  which  have 
been  in  force  since  the  first  half  of  the  last  century,  providing  for 
the  summary  seizure  and  forfeiture  of  all  smuggled  merchandise 
not  exceeding  I500  in  value.**  In  the  first  of  these  cases  the 
Supreme  Court,  curiously  enough,  placed  its  decision  upon  the 
ground  that  the  property  involved  was  of  trifling  value,  and  in- 
timated that  if  the  same  had  been  of  great  value,  it  might  well 
be  that  such  a  summary  power  could  not  be  provided;  while  in 
the  customs  case  the  Court  pointed  out  that  the  purpose  of  the 
Act  was  to  save  the  government  the  expense  of  proceedings  for 
judicial  condemnation  of  property  forfeited,  in  cases  where  the 
property  was  of  inconsiderable  intrinsic  value.  In  each  case  it 
must  also  be  noted  that  the  owner  of  the  property  seized  was  not 
deprived  of  a  remedy,  but  that  on  the  one  hand  he  was  privileged 
to  retake  his  nets  on  bond  before  destruction,  or  to  sue  for  their 
value  after  seizure,  while  in  the  other  case  he  had  the  privilege 
of  taking  his  case  to  court,  upon  making  a  proper  formal  ap- 
plication and  protest  against  the  action  of  the  customs  officials. 
In  the  Food  and  Drugs  Act  of  1906,  however,  we  have  already 
noted  a  radical  extension  of  this  principle  in  the  right  of  the  Sec- 
retary of  Agriculture,  in  certain  cases  to  cause  the  destruction  of 
adulterated  goods.  Since,  unlike  the  customs  forfeiture  above 
referred  to,  no  appeal  to  the  courts  is  provided  for  in  this  case, 
it  seems  clear  that  an  owner  of  goods  which  had  been  condemned 
under  this  provision,  and  who  had  refused  to  export  the  same, 
would  not  be  entitled  to  have  the  question  of  misbranding  and 
adulteration  reviewed  by  the  court  upon  a  re-taking  of  the  goods 
by  him  by  legal  process,  notwithstanding  the  fact  that  the  pro- 
visions made  no  discrimination  based  on  the  value  of  the  goods 
thus  covered.    The  same  observation  would  apply  to  the  Alaska  Seal 

«  Lawton  v.  Steele,  152  U.  S.  133;  cf.  Garbage  Cases,  199  U.  S.  306  and  325. 
«  McGuire  v.  Winslow,  26  Fed.  304. 
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Act,^  providing  that  all  seal  skins  thereafter  imported  "shall  be 
seized  and  destroyed  by  the  proper  officers  of  the  United  States." 
In  the  determination  of  these  questions,  however,  the  peculiar 
control  already  above  referred  to,  which  Congress  exercises  over 
the  importation  of  goods,  would  doubtless  have  controlling  force. 

In  this  connection  it  is  interesting  to  note  that  for  practical 
purp>oses  a  power  of  summary  seizure  is  found  in  the  very  inter- 
esting provisions  of  the  federal  statutes  relative  to  the  disposi- 
tion of  the  effects  of  deserting  seamen.  For  instance,  the  law 
provides  for  the  forfeiture,  not  only  of  the  wages,  but  of  the  clothes 
and  effects  left  on  board  a  vessel  by  such  deserters  and  another 
section  of  the  law^  provides  that  all  such  clothes  and  wages,  which 
under  the  above  named  section  are  forfeited  for  desertion,  shall 
be  applied,  in  the  first  instance,  in  payment  of  the  expenses  oc« 
casioned  by  such  desertion  to  the  master,  etc.,  the  balance,  if  any, 
to  be  paid  to  a  United  States  Shipping  Commissioner,  to  be  by 
him  paid  over  to  the  Judge  of  the  Circuit  Court,  who  in  turn  is 
required  in  his  discretion  to  pay  over  any  such  unclaimed  wages 
to  the  Treasury  of  the  United  States  into  a  fund  for  the  relief 
of  sick  and  disabled  and  destitute  seamen. 

Under  this  law,  it  is  to  be  observed  that  not  only  does  the 
master  have  the  right  summarily  to  seize  as  forfeited  so  much  of 
the  effects  of  a  seaman  as  are  necessary  to  discharge  the  master's 
claim,  but  in  actual  practice  the  effects  and  money  paid  over  to 
the  court  are,  in  the  absence  of  any  claim,  paid  directly  into  the 
Treasury,  without  proceedings  according  to  law  to  obtain  a  judg- 
ment.** 

Indeed,  the  entire  subject  of  the  jurisdiction  and  summary 
powers  of  United  States  Shipping  Commissioners  is  one  which 
furnishes  a  most  interesting  study  in  administrative  process,  and 
supplies  in  practice  perhaps  the  most  conspicuous  justifications 
of  summary  process  to  be  found  in  our  entire  federal  system. 

So  far  as  it  has  come  to  the  attention  of  the  writer,  except 
in  the  case  of  the  summary  destruction  of  non-mailable  matter, 
which  therefore  could  not  be  legally  delivered,  and  as  to  which 

^  Act  Dec.  27, 1897, 30  Stat.  L.  226,  Sec.  9. 

«  R.  S.  4596,  4604. 

*  14,  Opinions  of  Attorney  General,  520. 
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no  one  could  therefore  assert  a  legal  claim,  the  only  other  pro- 
vision in  the  federal  system  looking  to  a  summary  destruction  of 
any  property  without  appeal  to  the  courts,  is  that  which  is  con- 
tained in  one  or  two  provisions  of  the  internal  revenue  laws,  such 
for  instance,  as  the  provision  that  any  revenue  ofEcer  may  de* 
stroy  any  emptied  cigar  boxes  upon  which  an  internal  revenue 
stamp  may  be  found,  and  even  in  such  case  as  this  an  aggrieved 
citizen  would,  in  theory  at  least,  have  a  remedy  by  an  action  which 
would  raise  in  the  courts  the  issue  as  to  whether  the  cause  for 
the  destruction  had  existed,  since  if  such  cause  had  not  existed 
the  act  would  have  been  illegal  and  subject  to  redress. 

How  far  Congress  will  be  compelled  in  the  future  to  resort 
to  administrative  process  for  forfeiture  of  property  cannot  now  be 
predicted,  but  with  the  large  and  increasing  extension  of  the 
Government's  responsibilities  in  the  field  of  interstate  commerce, 
involving  the  dealing  on  a  large  scale  with  articles,  which,  to 
.quote  the  language  of  the  Supreme  Court  in  a  recent  case  under 
the  Food  and  Drugs  Act,  are  to  be  looked  upon  as  ''outlaws  of 
commerce,"'®  it  is  highly  probably  that  we  may  expect  to  find 
a  wide,  though  carefully  guarded,  extension  of  this  power. 

In  conclusion,  let  me  venture  a  few  personal  observations  on 
the  system  we  have  been  considering,  which  are  the  result  of 
some  years'  experience  in  an  office  which  occupies  in  effect  largely 
the  position  of  intermediary  between  the  administrative  and  judicial 
branches  of  the  government. 

In  the  first  place,  it  seems  abundantly  clear  that  whatever 
may  have  been  the  attitude  of  the  state  courts,  the  federal 
courts  have  placed  themselves  in  the  forefront  in  the  firm  recog- 
nition of  the  fundamental  distinction  between  administrative 
functions  on  the  one  hand  and  judicial  functions  on  the  other;  ia 
other  words,  in  the  recognition  of  the  practical  exigencies  of  ef- 
ficient government,  and  that  we  may  rest  assured  that  as  the  ex- 
tension of  federal  responsibilities  continues,  the  new  methoda 
which  experience  shall  compel  us  to  adopt  for  the  solution  of  the 
vast  and  as  yet  almost  unrealized  problems  of  the  future  need 
fear  no  jealous  hindrance  from  the  federal  courts,  and  will  find 
no  straight-jacket  in  the  Constitution. 

»  Hipolite  Egg  Company  v.  U.  S.,  220  U.  S.  45,  58  (191 1). 
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In  the  next  place,  it  is  impossible  to  avoid  the  conclusion  that 
for  all  practical  purposes  the  real  interests  of  the  citizen  in  his 
relation  to  the  federal  system  must  continue  to  rest  more  and 
more  in  the  personal  character  of  those  who  go  to  make  up  the 
great  administrative  army  of  the  government.  For  it  is  becoming 
increasingly  obvious  that  administrative  methods  are  funda- 
mentally different  from  judicial  methods  and  that  any  attempt  to 
impose  administrative  and  political  duties  on  the  courts  would 
in  the  end  surely  result  in  seriously  hampering  the  courts  in  the 
conduct  of  their  judicial  functions,  and  must  with  equal  certainty 
fail  in  all  the  essentials  of  efEdent  administration. 

What  the  citizen  demands  in  his  personal  relations  with  the 
government  is,  primarily,  efficient  and  responsible  adminisira- 
turn  rather  than  a  carefully  elaborated  privilege  of  a  resort  to 
*^ constant  ruinous  litigation'*  to  cure  the  effects  of  administrative 
error. 

This  situation  suggests  the  inevitable  necessity  for  a  new 
interest  in,  and  study  of  administrative  methods,  and  a  new  at- 
titude towards  the  administrative  office  and  its  holder. 

Great  as  are  the  evils  of  bureaucracy,  their  cure  is  not  to  be 
found  in  the  narrowing  of  administrative  responsibilities  or  in  the 
tightening  of  judicial  control.  By  responsibility  only  can  we  de- 
velop efficiency,  and  what  seems  to  be  needed  is  rather  a  recogni- 
tion of  the  true  importance  of  the  administrative  system  and  a 
scientific  study  of  administrative  problems. 

It  must  be  clear  to  all  who  have  studied  the  historical  develop- 
ment of  the  federal  administrative  system  that,  to  a  large  extent, 
the  growth  of  this  system  has  been  hap-hazard,  and  that  many  of 
the  various  administrative  experiments  have  been  devised  with 
little  regard  for  the  experience  of  the  past,  or  to  any  definite  prin- 
ciples of  administrative  procedure.  The  result  is  that  some  parts 
of  the  system  are  notably  more  efficient  than  others,  and  that 
little  or  no  attempt  has  been  made  to  co6rdinate  the  whole. 

The  greatest  divergence  exists  in  the  matter  of  departmental 
appeals  and  probably  the  greatest  lesson  of  this  entire  experience 
is  to  be  found  in  the  notable  success  of  the  higher  and  more 
carefully  designed  administrative  tribunals,  such  for  instance  as 
the  Interstate  Commerce  Commission,  the  Tea  Inspection  Board 
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and  the  Board  of  General  Appraisers.  It  seems  to  be  the  universal 
experience  that  where  a  citizen  is  afforded  the  opportunity  for  a 
fair  and  informal  submission  of  his  case  to  one  of  these  great 
administrative  tribunals,  where  on  the  one  hand  the  problem  is 
unfettered  by  the  restrictions  of  judicial  procedure,  and  where  on 
the  other  he  is  afforded,  and  is  made  to  feel  that  he  is  afforded, 
absolutely  equal  rights  with  his  government,  little  criticism  is 
heard. 

And  here  let  us  note  with  emphasis,  that  apart  from  the  high 
character  and  ability  of  these  tribunals,  a  character  which  there 
should  be  no  difficulty  in  maintaining  in  the  future,  the  most 
hopeful  safeguard  of  such  a  system,  and  one  which  is  not  always 
available  in  the  case  of  purely  intra-departmental  appeals,  is  and 
always  should  be  its  unrestricted  exposure  to  the  influence  of  that 
greatest  of  all  solvents  for  public  ills — publicity. 

But  it  is  equally  clear  that,  coincident  with  the  safeguarding 
of  administrative  methods,  there  must  be  an  awakening  to  the 
true  importance  of  the  administrative  office  as  such,  and  a  new 
sense  of  public  responsibility  for  the  development  of  a  broader  out- 
look and  freer  spirit  among  the  great  army  of  administrative 
officials  upon  whose  initiation  of  administrative  actions  the  in- 
terests of  the  citizen  for  practical  purposes  really  depend. 

In  a  recent  study  of  English  political  life,"  Mr.  Graham 
Wallas  remarks  that  "the  intellectual  life  of  the  government 
official  is  becoming  part  of  a  problem  which  every  year  touches 
us  all  more  closely." 

The  observation  comes  home  with  special  force  to  America. 
The  judiciary  is  justly  exalted  among  us;  the  legislative  life  is  in 
touch  on  all  sides  with  the  opinions  of  the  day,  and  on  every  side 
is  at  least  afforded  the  encouragement  and  opportunity  for 
growth.  But  not  so  the  men  and  women  in  the  ranks  of  the 
administrative  army,  whose  duty  it  is  to  execute  the  law,  and 
from  whose  ranks  must  eventually  come  all  the  real  development 
and  responsibility  of  the  administrative  system  of  the  future. 

As  administrative  problems  increase  in  complexity  and  re- 
sponsibility just  so  fast  must  the  great  profession  of  the  adminis- 

^  Human  Nature  in  Politics,  by  Graham  Wallas,  Constable  &  Co.,  London, 
1910. 
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trative  official  become  more  and  more  a  matter  of  special  training 
and  of  life  work,  and  the  efficiency  of  the  system  will  never  lie  in 
the  ability  of  the  particular  cabinet  officer,  who  from  time  to 
time  may  be  the  titular  head  of  a  Department,  but  in  the  solid 
training  and  in  a  very  real  sense  the  ''intellectual  life"  of  the  of- 
ficials who  are  growing  up  in  the  service." 

It  is  beyond  the  scope  of  this  article  to  discuss  the  methods 
which  have  been  suggested  or  may  be  suggested  for  the  develop- 
ment or  advancement  of  this  administrative  life.  It  is  enough  to 
emphasize  in  closing  the  vital  importance  of  this  personal  feature 
of  our  great  administrative  problem. 

The  traditional  integrity  of  the  federal  official  is  the  peculiar 
pride  of  the  federal  system.  The  roots  of  this  integrity  lie  deep 
in  the  principles  of  civil  service  and  national  loyalty.  Not  moral, 
or  constitutional,  or  political,  are  the  problems  which  now  con- 
front this  great  department  of  our  government,  but  intellectual 
in  the  broadest  sense.  What  can  we  do  to  stimulate  true  in- 
tellectual progress  among  the  rank  and  file  of  the  administrative 
army?  How  best  shall  the  nation  whom  they  serve  so  faithfully 
strive  to  encourage  among  them  that  spirit  of  intelligent  progress, 
of  liberal  thought,  of  free  suggestion  and  hearty  codperation,  and 
of  fair-minded,  broad-minded  protection  for  the  rights  of  citizen 
and  government  alike,  that  will  raise  the  federal  administrative 
still  higher  and  to  the  full  dignity  which  it  should  hold  within  our 

*  "But  in  a  Government  office  as  certainly  in  a  law  court  or  laboratory 
effective  thinking  will  not  be  done  unless  adequate  opportunities  and  motives 
are  secured  by  organization  during  the  whole  working  life  of  the  appointed  offi- 
cials." Mr.  Wallas,  Op.  cit.,  p.  261.  "But  however  able  our  officials  are,  and 
however  varied  their  origin,  the  danger  of  the  narrowness  and  rigidity  which  has 
hitherto  so  generally  resulted  from  official  life  would  still  remain,  and  must  be 
guarded  against  by  every  kind  of  encouragement  to  free  intellectual  development. 
The  German  Emperor  did  good  service  the  other  day  when  he  claimed  (in  a  semi- 
official communication  on  the  Tweedmouth  letter)  that  the  persons  who  are 
Kings  and  Ministers  in  their  official  capacity  have  as  Fachmdnner  (experts) 
other  and  wider  rights  in  the  republic  of  thought.  One  only  wishes  that  he 
would  allow  his  own  officials  after  their  day's  work  to  r^roup  themselves,  in 
the  healthy  London  fashion,  with  labour  leaders,  and  colonels,  and  school- 
masters, and  court  ladies,  and  members  of  parliament,  as  individualists,  or 
theosophists,  or  advocates  of  a  free  stage  or  a  free  ritual."  Mr.  Wallas, 
Op,  cii.,  pp.  266-267. 
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state  and  which  will  make  every  position  in  the  government  service, 
what  it  should  be,  a  post  of  honor,  and  the  government  service 
itself  a  career  to  attract  and  satisfy  the  ambitions  of  the  best 
men  and  women  that  our  country  can  produce? 

Jasper  Yeates  Brinton. 
PhUaddphia,  December,  1912. 
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PREFERENCES  BY  INSOLVENT  CORPORATIONS  TO 
OFFICERS,  DIRECTORS  OR  STOCKHOLDERS 

I  a*.  A  "preference"  is  the  paying  .or  securing,  by  an  insolvent 
debtor,  to  one  or  more  of  his  creditors,  of  the  whole  or  a  part  of  their 
claim  to  the  detriment  of  his  other  creditors.  The  insolvent 
debtor  may  be  either  a  natural  person  or  a  corporation,  but  it  is 
preferences  granted  by  an  insolvent  corporation  to  its  directors, 
officers  or  stockholders  that  we  wish  particularly  to  examine.  In 
the  case  of  a  corporation  the  preference  is  generally  granted  by 
the  directors,  they  being  the  managing  agents  of  the  concern  and 
therefore  bound  to  authorize  most  of  its  business  transactions. 
The  preference  frequently  takes  the  form  either  of  a  transfer  di- 
rectly to  the  creditor  of  a  part  of  the  assets  of  the  insolvent  cor- 
poration or  of  a  mortgage  or  lien  on  the  property,  or  of  confessing 
judgment  in  his  favor  to  the  exclusion  of  other  creditors.  "Pre- 
ference" then  is  the  expression  of  a  motive  or  desire  on  the  part  of 
the  directors  of  an  insolvent  corporation  to  favor  some  creditors 
over  others,  to  put  them,  as  the  word  implies,  ahead  in  the  race 
for  assets. 

I  b.  A  distinction  should  be  made,  however,  between  the  cases 
where  one  or  more  creditors  are  -  preferred  to  others,  and  cases 
where  a  creditor,  at  the  same  time  that  the  debt  is  contracted,  is 
given  security  for  it.  Thus  where  a  corporation  becomes  financi- 
ally embarrassed  and  needs  funds  at  once  to  meet  its  running  ex- 
penses, even  though  its  liabilities  exceed  its  assets,  if  a  loan  is 
taken  from  a  director,  in  the  form  of  a  mortgage  or  lien  on  its 
property,  it  is  clearly  not  a  preference.*  The  director  has  put  so 
much  money  into  the  concern  and  has  taken  out  a  proportionate 
amount  of  the  assets  as  security  for  his  debt.  But  a  different 
situation  arises  where  a  corporation  is  failing  and  has  either  ceased 

*  For  explanation  of  these  headings,  see  Analysis  by  the  author,  at  end  of 
article. 

1  Cowan  V.  Pennsylvania,  etc.,  Co.,  184  Pa.  St.  i;  Hopson  v.  Aetna,  etc.,  Co.» 
50  Conn.  597;  MuUanphy  v.  Schott,  135  111.  655;  Millsaps  v.  Chapman,  70  Miss. 
952;  Gordon  v.  Plattsmouth,.etc.,  Co.,  36  Neb.  548;  First  Nat.  Bnk  v.  Com- 
mercial, etc.,  Association,  185  N.  Y.  575. 

(163) 
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to  cany  on  its  business  entirely  or  intends  shortly  so  to  do  and 
being  in  hopeless  financial  straits,  gives  a  director  security  for  some 
pre-existing  debt  or  claim,  or  secures  some  note  or  claim  on  which 
a  director  is  liable  personally.  This  is  clearly  a  preference  and 
gives  the  director  an  advantage  not  possessed  by  other  creditors* 
The  transaction  is  not  contemporaneous  with  the  contracting  of 
the  debt,  but  is  separate  and  distinct  and  is  not  connected  at  all 
with  the  borrowing  of  the  money,  but  comes  at  a  time  when  the 
corporation  sees  financial  failure  at  hand  and  desires  to  save  its 
own  directors  from  loss  at  the  expense  of  other  creditors.  It  is 
in  that  class  of  cases  that  the  courts  disagree  as  to  whether  the 
director  should  be  allowed  to  receive  such  a  preference  because  of 
his  relation  to  the  company.  In  the  former  case,  provided  the 
transaction  is  a  bona  fide  effort  to  enable  the  company  to  continue 
its  business  and  is  not  merely  an  effort  to  give  a  director  a  pre- 
ference for  a  pre-existing  debt,  there  is  no  question  that  a  director 
should  be  allowed  to  retain  his  security,  and  the  vexing  question 
of  preferences  does  not  come  in  because  it  is  a  well  established 
rule  in  law  that  a  director  may  contract  and  deal  in  business  with 
his  corporation. 

I  c.  As  a  preference  is  an  act  done  when  insolvent,  it  becomes 
important  to  determine  when  a  corporation  can  be  said  to  be  in- 
solvent and  examine  under  which  of  the  various  states  of  insolvency 
the  question  of  preferences  would  be  most  likely  to  arise. 

When  a  corporation  has  been  declared  bankrupt  under  the 
National  Bankruptcy  Act,  it  is  said  to  be  insolvent.  This  statute 
enacted  by  Congress  provides  a  method  by  which  the  assets  of 
an  insolvent  may  be  distributed  among  his  creditors,  under  the 
supervision  of  the  court.'  His  assets,  therefore,  being  out  of  his 
own  control  and  in  the  hands  of  the  court,  the  question  of  pre- 
ferences can  not  arise,  as  it  is  provided  that  there  can  be  no  pay- 
ment to  a  creditor  by  the  bankrupt. 

A  corporation  is  said  to  be  insolvent  also  when  it  has  made 

*  Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  496;  Lippincott  v.  Shaw  Carriage 
Co.,  25  Fed.  577;  Rokker  v.  Paper  Co.,  88  111.  App.  278;  Beach  v.  Miller,  130 
111.  162;  Rouse  V.  Merchant's  Nat.  Bank,  460  Mo.  493;  Taylor  v.  Gray,  59  N.  J- 
E.  621. 

»  Bankruptcy  Act,  1898,  324  U.  S.  Stat,  at  large,  797. 
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an  assignment  for  the  benefit  of  its  creditors  and  its  assets  are  in- 
sufficient to  meet  its  liabilities.*  And  here,  unless  some  statute 
permits  preferences  to  be  granted  in  connection  with  the  assign- 
ment, such  preference  will  be  declared  void,  whether  it  be  in  the 
form  of  security  for' a  debt  or  the  transfer  of  property.  Here  also 
the  assets  of  the  corporation  are  taken  by  the  assignment  out  of 
its  own  hands  and  consequently  the  question  of  preferences  will 
not  arise. 

When  a  corporation  has  ceased  to  carry  on  the  business  for 
which  it  was  organized,  and  its  liabilities  exceed  its  assets  it  is 
clearly  insolvent,  and  also  in  the  case  where,  although  it  may  be 
continuing  its  business,  there  is  no  prospect  that  its  assets  will  be 
increased  sufficiently  to  meet  its  liabilities,  or  where  it  is  at  present 
a  going  concern,  but  is  about  to  take  a  step  that  will  incapacitate 
it  from  continuing  its  business  further.  It  is  in  these  cases  that 
the  courts  differ  as  to  the  right  of  the  corporation  to  prefer  certain 
creditors  to  the  detriment  of  others,  and  in  speaking  of  an  insolvent 
corporation  it  will  be  understood  to  mean  one  that  is  in  this  con- 
dition. 

"To  render  a  corporation  insolvent  within  the  rule  prohibiting 
preferences,"  said  the  Alabama  court,  "it  is  not  enough  that  the 
assets  are  insufficient  to  meet  all  its  liabilities,  if  it  be  still  prose- 
cuting its  line  of  business  with  the  prospect  and  expectation  of  con- 
tinuing to  do  so;  in  other  words,  if  it  be  in  good  faith  what  is  some- 
times called  a  going  business  or  establishment.  Many  successful 
corporate  enterprises,  it  is  believed,  have  passed  through  crises 
when  their  property  and  effects,  if  brought  to  present  sale  would 
not  have  discharged  all  their  liabilities  in  full.  On  the  other  hand 
when  a  corporation's  assets  are  insufficient  for  the  payment  of  its 
debts  and  it  has  ceased  to  do  business  and  has  taken  or  is  about 
to  take  a  step  which  will  practically  incapacitate  it  for  conducting 
the  corporate  business  with  reasonable  prospect  of  success,  or  its 
embarrassments  are  such  that  early  suspension  and  failure  must 
ensue,  then  such  corporation  must  be  pronounced  insolvent."* 
We  see  then  that  something  more  than  the  liabilities  exceeding  the 

'Chamberlain  v.  Broraberg,  83  Ala.  576;  Fietsam  v.  Hay,  122  111.  293; 
Vanderpoel  v.  Gorman,  140  N.  Y.  563. 
»  Carey  v.  Wadsworth,  99  Ala.  68. 
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assets  is  necessary  before  a  corporation  can  be  called  insolvent  in 
the  sense  that  we  here  use  it. 

II  a.  The  courts  have  not  always  agreed  as  to  whether  an 
insolvent  corporation  might  prefer  certain  general  creditors  who 
are  not  directors,  officers  or  stockholders.  Some  have  taken  the 
attitude  that  as  an  insolvent  debtor  is  allowed  this  right  of  pre- 
ferring certain  creditors,  there  is  no  reason,  in  the  absence  of  sta- 
tute, why  an  insolvent  corporation  should  be  denied  the  right.  A 
corporation,  they  say,  is  but  an  artificial  person  endowed,  in  re- 
spect to  the  business  which  it  is  transacting,  with  the  attributes  of  a 
natural  person,  and,  like  a  natural  person,  should  be  allowed  to 
select  a  particular  creditor  and  prefer  his  claim  to  others.*  In  a 
leading  case  upholding  this  right  to  grant  preferences,  where  the 
directors  of  an  insolvent  bank  preferred  a  certain  creditor  by  pay- 
ing money  and  assigning  notes,  it  was  said:  ''The  cases  of  an  indi- 
vidual and  a  corporation,  in  the  matter  under  discussion,  it  appears 
to  me,  are  not  merely  analogous,  but  identical;  and  I  discern  no 
reason  for  the  slightest  difference  between  them.  There  exists 
no  doubt  that  there  have  been  many  instances  of  actually  insol- 
vent corporations,  where  certain  creditors  have  been  preferred  to 
others,  and  the  perfect  silence  until  now  on  the  subject  of  this 
fancied  diversity  is  powerful  to  show  what  has  been  the  universal 
opinion."'  In  another  case  it  is  said:  "An  individual  may  turn 
out  part  or  the  whole  of  his  property  in  payment  of  his  debts  and 
in  so  doing  may  prefer  creditors.  We  do  not  see  why  this  corpora- 
tion may  not  do  the  same,  and  that  through  its  board  of  directors. 
Kent  lays  it  down:  'Independent  of  positive  law,  all  corporations 
have  the  absolute  jus  disponendi  of  lands  and  chattels,  neither 
limited  as  to  object  nor  circumscribed  as  to  quantity.*  In  addi- 
tion here  the  law  of  the  state  where  the  corporation  was  created 
conferred  upon  it  the  right  to  make  contracts,  acquire  and  transfer 
property  with  the  same  powers  in  such  respects  as  private  indi- 
dividuals."* 

•Catlin  V.  Eagle  Bank,  6  Conn.  233;  Reichwald  v.  Commercial  Hotel  Co., 
106  111.  439;  Buell  V.  Buckingham,  16  Iowa,  284;  Garrett  v.  Burlington  Plow 
Co.,  70  Iowa,  697;  Planters  Bank  v.  Whittle,  78  Va.  737;  Hollins  v.  Brier- 
field,  etc.,  Iron  Co.,  150  U.  S.  171;  Sanford  Fork,  etc.,  Co.  v.  Howe,  157  U.  S.  312. 

7  Catlin  V.  Eagle  Bank,  6  Conn.  233. 

*  Reichwald  v.  Commercial  Hotel  Co.,  106  111.  439. 


Digitized  by 


Google 


PREFERENCES  B Y  INSOLVENT  CORPORA TIONS  167 

In  fact  except  in  the  jurisdictions  where  the  trust  fund  doc- 
trine has  obtained  a  footing  and  is  applied  strictly,  we  rarely  find 
the  analogy  between  the  natural  debtor  and  the  artificial  person, 
as  a  debtor,  questioned  in  regard  to  the  granting  of  preferences  in 
insolvency. 

lib.  In  the  jurisdictions  where  such  preferences  are  denied 
an  insolvent  corporation  it  is  often  found  that  the  courts  have 
adopted  the  trust  fund  doctrine  referred  to  above.  This  doctrine 
because  of  its  wide  influence  and  the  courts  of  high  authority 
which  have  announced  and  followed  it,  will  be  more  particularly 
noticed.  The  so-called  "trust  fund  doctrine"  was  definitely 
announced  for  the  first  time  by  Mr.  Justice  Story  in  Wood  v. 
Dummer,  3  Mason  308,  in  1824.  A  banking  corporation  had  dis- 
tributed a  greater  part  of  its  capital  among  its  stockholders,  as 
dividends,  and  left  nothing  for  the  payment  of  its  creditors.  In 
deciding  the  case  the  learned  judge  took  the  position,  "that  the 
capital  stock  of  banks  is  to  be  deemed  a  pledge  or  trust  fund  for 
the  payment  of  the  debts  contracted  by  the  bank.  ...  If  the 
capital  stock  is  a  trust  fund,  then  it  may  be  followed  by  the  cre- 
ditors into  the  hands  of  any  person  having  notice  of  the  trust  at- 
taching to  it."  It  is  seen  from  the  case  stated  that  the  decision 
could  have  been  based  on  fraud  without  going  further  because  it  is  a 
clear  case  of  fraud  on  the  creditors,  but  the  court  chose  to  base 
the  decision  on  the  ground  of  the  assets  of  a  corporation  being  a 
trust  fund  for  the  creditors.  The  doctrine  once  being  announced 
was  taken  up  at  once  by  many  courts  and  applied  to  cases  of  pre- 
ferences by  insolvent  corporations,  and  the  courts  argued  that  as 
the  assets,  on  insolvency,  became  a  trust  fund,  the  directors,  being 
the  trustees  of  the  fund,  could  not  prefer  certain  creditors  and  ex- 
clude others.  It  was  often  said  that  the  creditors,  under  the  trust 
fund  doctrine,  could  follow  and  subject  to  the  payment  of  their 
claims  assets  wrongfully  distributed  among  or  withdrawn  by  the 
stockholders,  and  that  when  the  corporation  became  insolvent 
particular  creditors  could  not  be  given  or  obtain  any  preference 
by  way  of  payment  or  security  over  other  creditors.  If  based  on 
fraud  on  the  creditors,  the  resulting  conclusions  are  undoubtedly 
correct,  but  the  doctrine  has  led  many  courts  into  rather  extreme 
XX)sitions,  as  for  example  that  the  directors  of  an  insolvent  corpora- 
tion are  absolute  and  technical  trustees. 
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The  Supreme  Court  of  the  United  States  at  first  accepted  the 
doctrine  in  its  fullest  sense,  but  has  long  since  limited  it  to  mean 
only  that  the  corporation's  property  must  be  applied  to  the  pay- 
ment of  the  debts  of  the  corporation  before  any  part  of  it  could  be 
distributed  to  the  stockholders;  and  as  between  itself  and  its  cre- 
ditors the  corporation  is  simply  a  debtor  and  does  not  hold  its 
property  in  trust  in  any  other  sense  than  does  an  individual  debtor.* 
The  result  has  been  that  although  many  courts  still  speak  of  the 
trust  fund  doctrine  in  some  connections  and  speak  of  the  direc- 
tors being  trustees  to  the  extent  of  not  being  allowed  to  prefer  or 
reap  any  benefit  for  themselves,  it  is  not  often  found  that  a  court 
denies  a  preference  to  a  general  creditor  because  of  the  trust  fund 
doctrine.  One  line  of  cases  holds  that  the  trust  fund  theory,  that 
prevents  preferences,  does  not  attach  until  a  court  of  equity  has 
taken  charge  of  the  corporate  property,  in  some  proper  proceedings 
with  a  view  to  administering  it.  But  it  will  be  seen  at  once  that 
this  is  not  the  trust  fund  doctrine  in  any  proper  sense,  because  it 
is  a  well  known  fact  that,  after  a  court  of  equity  has  taken  charge 
of  the  corporate  assets,  no  preference  will  be  allowed. 

Another  reason  might  be  assigned  for  denying  preferences  by 
insolvent  corporations,  namely,  that  the  fact  that  the  corporation 
is  allowed  to  carry  on  business  in  the  corporate  capacity  and  that 
the  liability  of  its  members  is  limited  to  a  certain  fund,  would  re- 
quire the  corporation  to  give  up  the  additional  privilege  of  pre- 
ferring certain  creditors.  This  view  has  not  been  taken  by  the 
courts,  but  it  seems  to  be  an  argument  against  the  complete  analogy 
which  many  of  the  courts  draw  between  the  natural  person  as 
debtor  and  the  corporate  debtor. 

The  individual  when  he  trades  alone  or  associated  with  others 
is  unlimitedly  liable  for  his  debts.  When  therefore  a  group  of 
individuals  receives  a  corporate  franchise,  one  of  the  privileges 
of  which  is  that  their  liability  shall  be  limited  to  the  common  fund,, 
it  might  well  be  argued  that  in  return  for  this  privilege  they  shall 
be  required  to  abandon  the  right  to  grant  preferences,  and  further 
that  it  rendered  void  any  attempt  to  exercise  the  right  of  granting 
preferences.    The  states  that  have  enacted  statutes  denying  pre- 

»  Hollins  V.  Brierfield,  etc.,  Iron  Co.,  150  U.  S.  371. 
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ferences  by  insolvent  corporations  doubtless  had  this  idea  in  view 
and  believed  that  a  business  concern  acting  in  a  corporate  capa- 
city and  having  received  certain  material  benefits  and  privileges 
from  the  state,  such  as  the  power  to  contract  as  an  individual, 
limited  liability,  and  rights  under  a  corporate  franchise,  should  not 
have  the  additional  common  law  right  of  preferring  certain  credi- 
tors. It  is  true  that  in  the  absence  of  statute  it  may  seem  hard  to 
deny  the  analogy  between  the  individual  and  corporate  debtor  in 
the  right  of  granting  preferences,  but  in  view  of  the  unusual  rights 
and  privileges  that  are  incident  to  corporate  existence  it  seems  a 
proper  place  for  legislation  to  step  in  and  bar  a  corporation  from 
doing  an  act  which  is  undoubtedly  a  hardship  on  certain  of  its 
creditors  although  it  may  be  an  act  which  is  allowed  it  by  law. 

lie.  As  mentioned  above,  several  states,  recognizing  the  right 
of  an  insolvent  corporation  to  grant  preferences  have  enacted 
statutes  prohibiting  such  preferences,"  having  come  to  the  con- 
clusion that  it  is  inequitable  for  a  corporation  when  insolvent  or 
in  failing  circumstances,  to  turn  over  to  certain  creditors  all  or  a 
greater  part  of  its  assets,  leaving  other  creditors  with  equally 
meritorious  claims,  without  redress.  For  the  provisions  of  the 
various  statutes  the  laws  of  the  various  states  should  be  consulted, 
but  some  of  the  more  important  may  be  mentioned. 

The  National  Banking  Act  prohibits  and  renders  void  any 
transfer  or  conveyance  by  a  national  bank,  to  prefer  a  creditor, 
after  an  act  of  insolvency  or  in  contemplation  thereof.  In  Massa- 
chusetts, the  general  insolvency  law  provides  that  if  a  person 
being  insolvent  or  in  contemplation  thereof,  within  six  months 
before  the  filing  of  a  petition  in  insolvency  proceedings  by  or 
against  him,  shall  give  a  preference  to  any  creditor,  such  prefer- 
ence shall  be  void ;  and  this  provision  is  made  expressly  applicable 
to  corporations.  Michigan,  New  Jersey  and  New  York  have 
similar  statutes  differing  in  only  minor  details.  The  Virginia 
statute  provides  in  substance  that  if  a  corporation  create  any  lien 

M  New  York,  3  N.  Y.  Rev.  Stat.  591,  ss.  9,  10;  3  N.  Y.  Rev.  Stat.  (8th  ed.) 
p.  1729,  s.  4;  2  N.  Y.  Rev.  Stat.  (8th  ed.)  p.  1554,  ss.  186, 187;  N.  Y.  Laws  (1896), 
c  688,  8.  48. 

New  Jersey,  Pub.  Laws,  1896,  p.  298,  s.  64;  North  Carolina,  Code  s.  685; 
Illinois,  General  Assignment  Act;  Minnesota,  Laws  of  188 1,  chap.  148. 
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or  incumbrance  upon  its  works  or  property  for  the  purpose  of  giving 
a  preference  to  one  or  more  creditors  except  it  secures  a  debt  con- 
tracted at  the  time  of  the  creation  of  the  lien,  the  same  shall  inure 
ratably  to  the  benefit  of  the  creditors. 

The  National  Bankruptcy  Act"  as  enacted  by  G^ngress  does 
not  apply  to  all  corporations,  but  to  corporations  "engaged  prin- 
cipally in  manufacturing,  trading,  printing,  publishing,  mining  or 
mercantile  pursuits."  The  act  also  provides  in  §6ob,  "If  a  bank- 
rupt shall  have  given  a  preference  and  the  person  receiving  it  or 
to  be  benefited  thereby,  or  his  agent  acting  therein,  shall  have  had 
reasonable  cause  to  believe  that  it  was  intended  thereby  to  give  a 
preference  it  shall  be  voidable  by  the  trustee,  and  he  may  recover 
the  property  or  its  value  from  such  person."  It  is  thus  seen  that 
it  is  a  violation  of  the  Bankruptcy  Act  for  a  corporation  to  transfer 
any  of  its  property  to  one  or  more  creditors  with  intent  to  prefer 
such  creditors.  It  does  not  follow  however,  that  a  payment  or 
transfer  of  assets  by  an  insolvent  corporation  to  a  creditor  is  ne- 
cessarily an  act  of  bankruptcy.  Two  things  must  concur  in  order 
to  constitute  such  payment  or  transfer  of  assets  an  act  of  bank- 
ruptcy; (i)  such  payment  or  transfer  must  be  made  with  the  in- 
tent to  prefer  the  creditor  over  other  creditors;  (2)  and  it  must  be 
done  at  a  time  when  the  corporation  is  insolvent.  The  burden  of 
proving  both  intent  and  insolvency  is  upon  the  person  alleging  the 
same.  It  is  thus  seen  that  knowledge  of  an  intent  to  prefer  on  the 
part  of  the  creditor  is  made  material  under  this  Act,  whereas  in 
other  cases  such  knowledge  is  not  brought  into  question. 

It  must  be  remembered  that  where,  either  by  the  common  law 
or  by  statute,  all  preferences  by  insolvent  corporations  are  denied, 
the  question  of  preferences  to  officers,  directors  or  stockholders 
can  not  arise,  so  in  the  following  discussion  it  will  be  presumed 
that  reference  is  had  to  states  where  such  preferences  to  general 
creditors  are  allowed. 

III.  We  now  come  to  consider  the  question  of  the  right  of 
an  insolvent  corporation  to  prefer  its  own  stockholders,  who  are 
also  creditors,  and  to  find  out  whether  any  rule  applies  to  them 
which  does  not  apply  to  general  creditors.    The  courts  are  far 

^  Bankruptcy  Act,  1898.  32  U.  S.  Stat,  at  large. 


Digitized  by 


Google 


PREFERENCES  B  Y  INSOL  VENT  CORPORA  TIONS  17 1 

from  unanimous  on  this  point,  but  it  seems  that  their  opinions 
are  generally  based  upon  the  real  position  of  the  stockholders  in 
relation  to  the  company  and  not  on  the  mere  fact  of  whether  the 
person  preferred  own  stock  in  the  company  or  not.  Some  courts 
have  taken  the  position  that  the  fact  of  being  a  stockholder  carries 
with  it  the  relation  of  proprietor  and  have  denied  preferences  on 
that  ground,  much  as  they  would  deny  a  preference  to  a  member  of 
a  partnership."  The  greater  number  of  courts  however,  have, 
with  apparently  better  judgment  inquired  into  the  real  relation 
of  the  stockholder  to  the  company."  Thus  in  a  small  corporation 
where  the  stock  is  held  by  a  few  persons  and  each  of  these  by  ne- 
cessity is  intimately  connected  with  the  management  of  the  com- 
pany, the  preference  would  probably  be  denied  them,  while  in  a 
large  corporation  where  the  stockholder,  except  in  his  right  to 
participate  in  the  selection  of  officers,  has  no  control  over  the  man- 
agement, the  corporation  would  doubtless  be  allowed  to  grant  him 
a  preference  to  the  same  extent  that  it  could  prefer  a  general 
creditor  who  was  entirely  disconnected  with  the  company.  When 
a  stockholder  is  in  fact  also  one  of  the  officers  or  managers  of  the 
corporation,  then  another  question  is  brought  up  which  will  be 
treated  later  under  preferences  to  directors,  but  which  has  no 
place  in  a  discussion  of  a  stockholder's  rights  as  such.  It  is  a  well- 
settled  principle  of  law  that  a  stockholder  may  deal  with  the  cor- 
poration as  if  he  were  an  entirely  disinterested  outsider  and  that 
his  relation  of  stockholder  as  such  would  in  no  way  bar  him  from 
becoming  a  creditor  of  the  company.  "The  circumstance  of 
being  a  stockholder  in  the  corporation,"  says  an  Illinois  case, 
"did  not  debar  him  from  obtaining  security  for  debts  due  to  him- 
self to  the  exclusion  of  other  creditors.""  This  view  is  held  by 
probably  the  majority  of  the  courts,  or  as  was  said  in  Kentucky, 
"a  stockholder  in  a  corporation  may  deal  with  the  company  as  an 
individual,  and  become  a  creditor  as  any  other  individual,  and  may 
be  secured  as  a  preferred  creditor  in  an  assignment  by  the  cor- 

^Rcagen  v.  Chicago  First  Nat.  Bank,  157  Ind.  623;  Washington  Mill  Co. 
V.  Sprague  Lumber  Co.,  10  Wash.  165. 

UReichwald  v.  Commercial  Hotel  Co.,  106  111.  439;  Parsons  v.  Hattonz- 
snowden  Co.,  58  111.  App.  272;  Lexington,  etc.,  Ins.  Co.  v.  Page,  17  B.  Mon. 
(Ky.)  412;  Whitewell  v.  Warner,  20  Vt.  425. 

"  Reichwald  v.  Commercial  Hotel  Co.,  106  111.  439. 
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poration,  without  on  that  account  incurring  the  imputation  of 
fraud."" 

IV  a.  The  cases  in  regard  to  preferences  by  insolvent  cor- 
porations over  which  there  has  been  the  greatest  conflict  among 
the  courts  have  arisen  where  the  corporation  has  attempted  to 
prefer  one  of  its  own  directors  or  oflicers  by  either  paying  or  secur- 
ing his  debt  and  allowing  other  creditors,  in  whose  welfare  it  is  not 
interested,  to  go  unpaid  and  without  relief.  The  question,  of 
course,  does  not  arise  in  jurisdictions  where,  either  because  of  the 
common  law  or  statute,  all  preferences  are  denied,  for  there  the 
directors  or  oflicers  are  barred  from  being  preferred  just  as  any 
general  creditor  would  be.  But  aside  from  these  cases,  we  find 
many  in  which  the  views  of  the  courts  are  in  conflict  and  they  base 
their  holdings  on  various  grounds.  Before  going  into  the  exami- 
nation of  this  class  of  preferences  it  will  be  well  to  clear  up  some 
collateral  matters  that  frequently  arise  when  this  subject  of 
preferences  to  directors  is  discussed. 

IV  b.  The  distinction  before  referred  to  should  always  be  kept 
in  mind  in  considering  this  subject,  namely  the  difference  between 
securing  and  preferring  a  director.  Even  where  the  debts  of  a 
company  exceed  its  assets,  but  it  is  still  a  going  concern  the  director 
is  generally  allowed  to  advance  money  or  credit  to  the  corporation 
in  a  bona  fide  effort  to  keep  it  alive,  and  in  return  to  take  security 
for  the  debt.  Where  such  a  transaction  is  made  in  good  faith, 
there  in  no  reason  to  deny  the  director  his  advantage  over  unse- 
cured creditors.  This  is  a  very  different  case  from  the  one  where, 
on  insolvency,  the  director  obtains  payment  or  security  for  a  prior 
indebtedness  and  one  not  contracted  at  the  same  time  that  the 
security  was  given.  The  Georgia  court  and  a  Federal  court  have 
gone  further  however,  and  not  allowed  a  director  any  advantage 
even  in  a  bona  fide  transaction  when  the  security  was  given  at  the 
same  time  the  debt  was  contracted." 

IV  c.  Another  question  that  frequently  comes  up,  in  jurisdic- 
tions where  preferences  to  general  creditors  are  allowed,  is  whether 
the  right  of  a  general  creditor  to  accept  a  preference  of  his  claim 

"Lexington,  etc.,  Ins.  Co.  v.  Page,  17  B.  Mon.  (Ky.)  412. 
w  Monroe,  etc.,  Co.  v.  Arnold,  108  Ga.  449;  Wyman  v.  Bowman,  127  Fed. 
257. 
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is  affected  by  the  fact  that  one  or  more  directors  are  indorsers  or 
guarantors  of  his  debt.  Several  courts  have  used  ingenious  argu- 
ments to  uphold  such  preferences.  The  Illinois  court  has  said: 
*'His  relation  as  a  creditor  is  created  by  his  contract  with  the  cor- 
poration and  not  with  the  guarantors.  He  is  just  as  clearly,  by 
law,  a  creditor  with  such  guaranty  as  without  it.  His  rights  as 
such  creditor  remain,  to  the  end,  unimpaired,  during  solvency  and 
through  insolvency  .  .  .  ,  The  creditor  loaned  this  money  to 
the  corporation  in  good  faith,  while  solvent  and  a  going  concern, 
and  the  money  so  obtained  was  used  for  its  benefit.  On  no  prin- 
ciple of  law  or  reason  can  such  creditor  be  deprived  of  his  right  to 
a  preference  merely  because  the  directors  guaranteed  the  debt. 
The  act  of  obtaining  such  guaranty  on  the  part  of  the  creditor  or 
giving  it  on  the  part  of  the  directors  was  neither  illegal  nor  im- 
proper. It  is  not  uncommon  for  the  directors  to  be  compelled  to 
lend  their  personal  credit  by  way  of  surety  or  guaranty,  in  order  to 
secure  means  to  carry  on  the  business.  If  this  is  done  during 
solvency,  for  the  benefit  of  the  corporation,  neither  the  right  of 
such  creditor  so  loaning  on  such  guaranty,  nor  the  power  of  the 
directors,  is  in  any  way  affected  or  abridged  as  to  a  preference  of 
such  a  debt."" 

On  the  other  hand,  where  preferences  to  directors  are  not  al- 
lowed, such  an  argument  certainly  is  not  consistent  because  the 
directors,  by  voting  the  preference  to  the  creditor,  would  surely 
prefer  themselves  by  relieving  themselves  from  personal  liability 
on  the  debt.  The  question  will  be  treated  along  with  the  question 
of  preferences  to  directors,  but  it  may  be  said  that  in  jurisdictions 
where  preferences  to  directors  are  not  allowed  by  the  decided  weight 
of  authority,  a  creditor  may  not  be  preferred  on  insolvency  who 
has  his  debt  guaranteed  or  indorsed  by  one  or  more  directors." 
However,  while  the  corporation  is  a  going  concern,  continuing  and 
intending  to  carry  on  its  business,  a  director  may  secure  or  in- 
demnify himself  against  possible  loss  by  reason  of  his  indorsement 

1'  Rackford,  etc.,  Grocery  Co.  v.  Standard  Groc.  Co.,  175  III.  89. 

"Lowry  Banking  Co.  v.  Empire  Lumber  Co.,  90  Ga.  624;  Rosebloom  v. 
Whittaker,  132  111.  81;  Love  Mfg.  Co.  v.  Queen  City  Mfg.  Co.,  74  Miss.  290; 
Merchants  Nat.  Bank  v.  McDonald,  63  Neb.  363;  Taylor  v.  Gray,  59  N.  J.  E. 
621;  Consolidated  Tank  Line  Co.  v.  Kausar,  etc.,  Co.,  45  Fed.  7;  Lippincott  v 
Shaw  Carriage  Co.,  34  Fed.  570. 
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of  corporate  debts,  and  the  subsequent  insolvency  of  the  company 
can  not  prevent  the  directors  from  enforcing  the  security  given 
him.  But  this  is  clearly  a  different  case  from  where,  after  insol- 
vency, the  directors  prefer  a  debt  on  which  some  of  their  number 
are   liable. 

IV  d.  Some  courts  seem  to  have  drawn  a  distinction  be- 
tween the  cases  where  the  vote  of  the  individual  director  preferred 
was  necessary  to  carry  the  motion  granting  the  preference  and  the 
cases  where  there  was  the  necessary  majority  of  unpreferred  di- 
rectors present  and  voting."  The  Wisconsin  Supreme  Court  has 
said,  with  better  reasoning:  **  It  is  unnecessary  to  decide  the  ques- 
tion whether  there  was  a  quorum  of  disinterested  directors  that 
directed  the  mortgage  to  be  given.  The  mortgage  is  an  entirety 
and  it  makes  no  difference  how  many  persons  are  severally  inter- 
ested in  it  as  mortgagees.  If  such  mortgagees,  as  directors, 
authorized  it,  they  authorized  an  act  in  which  they  were  all  jointly 
interested.  They  may  not  have  been  joint  creditors,  but  they  are 
joint  mortgagees,  because  the  mortgage  as  a  security  is  an  entirety. 
Whether  in  this  view,  the  mortgage  was  never  authorized  to  be 
given  by  the  president  and  secretary  of  the  company,  by  the  com- 
pany through  its  directors,  it  may  not  be  necessary  to  decide,  but 
it  seems  to  me  rather  illogical  to  say  that,  because  there  is  a  quorum 
of  directors  who  are  creditors  severally,  a  majority  of  them  may 
authorize  their  claims  to  be  secured  by  one  mortgage,  and  do  not 
act  on  their  own  claims,  but  each  one  acts  in  respect  of  the  claims 
of  the  others.  "**  This,  it  is  submitted  is  the  better  view,  and  the 
one  that  has  with  it  the  weight  of  authority.  The  Supreme  Court 
of  Indiana,  however,  in  holding  that  a  preference  made  in  favor  o' 
two  directors  was  valid  where  the  execution  of  the  mortgage 
making  such  preference  was  authorized  by  the  unanimous  vote  of 
five  directors,  these  constituting  the  entire  directorate,  said: 
"Consequently,  a  majority  of  the  directors,  constituting  a  quorum, 
by  their  votes  authorized  the  preference,  independent  of  the  two"* 
in  whose  favor  such  preference  was  made. 

1*  Taylor  v.  Mitchell,  80  Minn.  492;  Klein  v.  Funk,  82  Minn.  3;  European, 
etc.,  R.  Co.  V.  Poor,  59  Me.  277;  Buell  v.  Buckingham,  16  Iowa,  284;  Levering  v. 
Bimel,  146  Ind.  545;  Nappanee  Canning  Co.  v.  Reid.  etc.,  Co.,  159  Ind.  614. 

*  Haywood  v.  Lumber  Co.,  64  Wis.  639. 

*  Levering  v.  Bimel,  146  Ind.  545. 
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In  the  jurisdictions  where  directors  are  not  allowed  to  prefer 
themselves  the  right  to  prefer  their  relatives  and  friends  has  also 
been  denied  them.  Thus  a  director  of  an  insolvent  corporation 
could  not  provide  for  the  payment  of  a  debt  due  his  wife  from  the 
corporation  and  exclude  other  creditors."  This  is  the  natural 
effect  of  the  rule  denying  preferences  to  directors  because  the  pre- 
ferring of  those  in  whom  the  director  is  personally  interested  is 
merely  another  way  of  preferring  the  director  himself.  And  a 
preference  made  in  favor  of  an  estate  of  a  deceased  director  by  the 
remaining  board,  two  of  whom  were  brothers  of  the  deceased  di- 
rector, was  held  void,  and  the  unsecured  judgment  creditors  were 
allowed  to  recover  of  the  directors  such  percentage  of  their  debts 
as  they  would  have  received  if  the  sum  wrongfully  paid  by  way  of 
such  preference  had  been  divided  pro  rata  among  all  unsecured 
creditors."  It  follows  from  this  that  directors  are  not  allowed  to 
prefer  another  corporation  of  which  they,  or  a  majority  of  them, 
are  the  managing  officers  and  directors.  Thus  a  bank  whose 
officers  were  also  the  de  facto  managers  of  another  bank,  known  by 
them  to  be  insolvent  and  about  to  go  into  the  hands  of  a  receiver, 
could  not,  as  against  a  receiver  subsequently  appointed,  retain 
assets  of  the  insolvent  bank  as  collateral  security  for  the  payment 
of  its  indebtedness." 

IV  e.  It  has  been  held,  in  jursidictions  where  officers  are  not 
allowed  to  prefer  themselves,  that  the  rule  does  not  apply  where  an 
officer  has  paid  himself  for  back  salaries.'^  When  a  corporation 
has  accepted  the  services  of  an  officer  and  he  has  allowed  his  salary 
to  remain  unpaid  for  some  time,  in  order  to  relieve  the  strain  on  the 
finances  of  the  corporation,  such  salary  is  a  preferred  claim  on  the 
corporate  assets  and  an  officer  has  been  allowed  to  pay  to  himself 
this  back  salary  even  when  he  knew  that  the  "corporation  was  in  an 
insolvent  condition.  This  is  not  the  unanimous  rule,  but  has  been 
frequently  applied  and  is  apparently  based  on  principles  of  justice 
and  right. 

»  West  V.  West,  etc..  Mfg.  Co..  44  Hun.  (N.  Y.)  623. 
"Adams  v.  Kehlor  Milling  Co..  35  Fed.  432. 
"  Slack  V.  Northwestern  Nat.  Bank,  103  Wis.  57. 

•Asheville  Lumber  Co.  v.  Hyde,  172  Fed.  730;  Richmond  Standard  Steel, 
etc.,  Co.  V.  Allen,  148  Fed.  657;  Potts  v.  Rose  Valley  Mills,  167  Pa.  St.  310. 
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V.  A  large  number  of  states  that  allow  preferences  to  be 
granted  to  ordinary  creditors  and  to  stockholders  have  denied  the 
right  of  a  director  or  officer  of  an  insolvent  corporation  to  receive 
such  a  preference.**  Thus  where  a  corporation  has  become  in- 
solvent and  is  unable  to  carry  on  its  business  or  when  it  appears 
that  its  insolvency  is  inevitable  within  a  short  time,  the  directors 
would  not  be  allowed  to  meet  and  execute  a  mortgage  on  the  pro- 
perty of  the  company  to  secure  some  debt  which  the  corporation 
may  owe  them  and  which  they  see  will  not  be  paid  in  full  unless 
such  security  is  taken,  because  the  assets  of  the  company  would 
have  to  be  distributed  pro  rata  among  all  the  general  creditors, 
themselves  included."  Neither,  as  has  been  already  stated,  in 
such  a  situation,  "would  they  be  allowed  to  secure  or  pay  some  credi- 
tor of  the  company  holding  corporate  notes  on  which  they  are 
sureties  or  indorsers,  and  thus  relieve  themselves  from  personal 
liability;  for  in  this  case  the  transaction  would  be  as  much  a  pre- 
ference as  if  they  had  paid  themselves  directly.  The  same  prin- 
ciple is  applied  where  the  corporation  confesses  judgment  in  favor 
of  a  director  who  is  a  creditor,  or  in  favor  of  a  creditor  for  the  pay- 
ment of  whose  debt  the  directors  are  personally  liable  as  indorsers. 
Any  preference  so  granted  to  a  director  or  officer  will  be  declared 
void  and  he  will  be  required  to  relinquish  the  amount  in  excess  of 

"Lippincott  v.  Shaw  Carriage  Co.,  25  Fed.  (Ind.)  577;  Adams  v.  Kehlar 
Milling  Co.,  35  Fed.  (Mo.)  433;  Consol.  Tank  Line  Co.  v.  Kansas,  etc.,  Co.,  45 
Fed.  (Mo.)  7;  Bouney  v.  Tilley,  109  Cal.  346;  Fishel  v.  Goddard,  30  Colo.  147; 
Lowry  Banking  Co.  v.  Lumber  Co.,  91  Ga.  624;  Milledgeville  Banking  Co.  v. 
Mclntyre,  etc.,  Store,  98  Ga.  503;  Atlas  Tank  Co.  v.  Hardware  Co.,  loi  Ga. 
393;  Rokker  v.  J.  W.  Butler,  etc.,  Co.,  88  111.  App.  278;  Cahill  v.  Peoples,  etc., 
Co.,  47  La.  Ann.  1483;  Janney  v.  Minneapolis  Industrial  Expo.,  79  Minn.  488; 
Love  Mfg.  Co.  V.  Queen  City,  etc.,  Co.,  74  Miss.  290;  Ingeversen  v.  Edgecombe, 
42  Neb.  471;  Reynolds  v.  Smith,  60  Neb.  197;  Montgomery  v.  Phillips,  53  N.  J. 
Eq.  203;  Taylor  v.  Gray,  59  N.  J.  Eq.  621;  Hill  v.  Lumber  Co.,  113  N.  C.  173; 
Kersteter's  Appeal,  149  Pa.  148;  Pangburn  v.  American  Valut  Co.,  205  Pa.  83; 
Sweeny  v.  Grape  Sugar,  etc.,  Co.,  30  W.  Va.  443;  Hulings  v.  Hulings,  etc.,  Co., 
38  W.  Va.  351 ;  Rowe  v.  Leuthold,  loi  Wis.  242;  Koehler  v.  Black  River,  etc.,  Co., 
2  Black  (U.  S.)  715;  Richardson  v.  Green,  133  U.  S.  30;  Kittel  v.  Augusta  Ry.» 
78  Fed.  (N.  J.)  855. 

»  Lippincott  v.  Shaw,  etc.,  Co.,  25  Fed.  (Ind.)  577;  Atlas  Tank  Co.  v.  Hard- 
ware Co.,  loi  Ga.  393;  Rokker  v.  Paper  Co.,  88  111.  App.  278;  Ingeversen  v. 
Edgecombe,  42  Neb.  741;  Montgomery  v.  Phillips,  53  N.  J.  Eq.  203;  Kersteter's 
Appeal,  149  Pa.  148;  Rowe  v.  Leuthold,  loi  Wis.  242. 

"I    (b) 
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what  would  have  been  a  pro  rata  share  among  all  the  general 
creditors  had  he  not  received  such  preference. 

In  denying  the  right  of  a  director  to  receive  a  preference,  the 
courts  have  assigned  various  reasons  to  justify  their  position.  Of 
course,  in  the  states  where  statutes  exist  denying  the  right  to 
grant  preferences  in  all  cases  the  directors  are  barred  from  receiving 
preferences  just  as  any  other  creditor  would  be.  Also  where  the 
trust  fund  doctrine  is  still  adhered  to  in  its  strictest  sense,  and  all 
creditors  are  denied  the  right  of  receiving  preferences,  the  same 
principle  applies  to  directors,  and  they  are  prevented  from  receiv- 
ing an  advantage,  on  the  ground  that  all  the  creditors  should  re- 
ceive an  equal  share  in  the  assets  of  the  insolvent  company.  But 
a  large  number  of  courts  that  are  not  governed  in  their  decision 
by  either  of  the  above  reasons  have  denied  the  preferences  to  di- 
rectors on  other  grounds.  Some  courts,  while  not  holding  that 
the  assets  of  all  insolvent  corporations  are  a  trust  fund  for  equal 
distribution  among  the  creditors,  state  that  the  powers  of  the  di- 
rectors are  held  in  trust  by  them  for  all  creditors  and  can  not  be 
used  by  them  for  their  own  benefit.  Thus  the  directors,  while  not 
considered  as  technical  trustees  of  a  trust  fund,  are  treated  as 
fiduciaries  and  held  to  the  rule  that  a  fiduciary  can  not  reap  a  bene- 
fit to  himself  which  arises  out  of  his  position  as  such.  Another 
court  puts  it  that  directors  are  fiduciaries  as  to  their  powers  and 
the  law  prohibits  a  trustee  from  speculating  in  the  subject  matter  of 
his  trust.  Much  the  same  position  has  been  taken  by  the  courts 
that  say  that  as  the  director's  position  as  manager  of  the  company 
puts  him  in  a  position  of  special  knowledge  as  to  corporate  affairs, 
he  shall  not  be  allowed  to  use  this  special  knowledge  to  gain  ad- 
vantages for  himself  that  are  not  open  to  other  creditors.  Other 
courts  have  carried  out  the  analogy  between  the  individual  debtor 
and  the  corporate  debtor  and  say  that  as  an  individual  debtor 
can  not  secure  an  advantage  to  himself  when  insolvent,  neither 
can  directors  or  managers  of  an  insolvent  corporation  secure  pre- 
ferences to  themselves.  Another  court  has  said  that  the  direc- 
tors ought  not  to  be  competitors  in  a  contest  of  which  they  must  be 
the  judges. 

In  Koehler  v.  Iron  Co,^  it  was  said,  in  speaking  of  a  preference 

»2  Black  (U.  S.)  715. 
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obtained  by  the  directors:  "Directors  can  not  thus  deal  with  the 
important  interests  entrusted  to  their  management.  They  hold 
a  place  of  trust  and  by  accepting  the  trust  are  obliged  to  execute 
it  with  fidelity,  not  for  their  own  benefit,  but  for  the  common 
benefit  of  the  stock-holders  of  the  corporation."  And  in  Barney 
V.  Tilled  the  court  said,  in  speaking  of  directors'  powers:  "These 
powers  are  held  by  them  in  trust  for  all  the  creditors  and  can  not 
be  used  for  their  own  benefit.  It  is  to  be  observed  however,  that  a 
person  who  is  creditor  of  an  insolvent  corporation  is  not  deprived 
of  any  of  his  rights  as  creditor  by  the  fact  that  he  also  occupies 
the  position  of  director  of  the  company.  He  is  merely  incapaci- 
tated as  director  from  using  any  of  the  powers  of  his  position  for 
his  own  benefit  or  the  benefit  of  his  co-directors." 

In  Fisher  v.  Goddard^  the  court  said:  "The  relationship  of  a 
director  of  a  corporation  to  the  legal  entity  which  he  represents  is 
fiduciary  and  the  law  treats  him  as  a  trustee  in  this  respect.  A 
purchase  by  him  of  corporate  assets  may  not  be  void  ab  initio  as 
to  creditors,  but  he  will  not  be  jDermitted  to  reap  a  benefit  to  their 
detriment,  by  dealing  in  them  as  a  third  party,  because  the  law 
inhibits  a  trustee  from  speculating  in  the  subject  matter  of  his 
trust." 

In  the  case  of  Lippincott  v.  Shaw  Carriage  Co.^  the  court 
carried  out  the  analogy  between  the  individual  debtor  who  is  in- 
solvent and  the  insolvent  corporation,  and  stated  that  the  trust 
fund  doctrine  is  not  necessary  in  order  to  deny  preferences  to 
directors:  "While  it  is  generally  conceded  that  a  corporation, 
notwithstanding  insolvency,  continues  possessed  of  a  general  power 
of  management  of  its  affairs  and,  like  natural  jDersons,  may  give  pre- 
ferences by  way  of  payment  or  security  to  one  creditor  or  class  of 
creditors  over  others,  yet  in  close  analogy  to  the  rule  which  pro- 
hibits the  giving  of  preferences  by  individual  debtors  for  the  pur- 
pose of  securing,  or  in  such  a  manner  as  to  secure  advantage  or 
benefit  to  themselves,  and  in  manifest  accord  with  the  tendency 
of  judicial  opinion  as  expressed  upon  consideration  of  kindred 
questions,  it  has  been  decided  in  a  number  of  cases  that  preferences 


» 109  Cal.  346. 
•^30  Colo.  147. 
«  25  Fed.  (Mo.)  577. 
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given  by  insolvent  corporations  in  such  a  manner  as  to  be  of  a 
special  benefit  to  the  directors  or  managing  agents  or  any  of  them, 
will  be  set  aside." 

In  Howe  v.  Tool  Co  J*  the  court  said:  "A  sound  public  policy 
and  a  sense  of  common  fairness  forbid  that  the  directors  or  man- 
aging agents  of  a  business  corporation,  where  disaster  has  befallen 
or  threatened  the  enterprise,  shall  be  permitted  to  convert  their 
powers  of  management,  and  their  intimate,  it  may  be  exclusive 
knowledge  of  corporate  affairs  into  means  of  self-protection  to  the 
harm  of  other  creditors.  They  ought  not  to  be  competitors  in  a 
contest  of  which  they  must  be  the  judges." 

It  is  thus  seen  that  these  preferences  are  denied  on  a  number  of 
grounds,  and  probably  a  majority  of  the  courts  today  would  take 
one  of  these  positions  and  not  allow  a  director  to  receive  a  pre- 
ference. Other  courts,  as  it  will  be  seen,  have  justified  such  pre- 
ferences and  these  will  now  be  considered. 

VI.  Although  the  weight  of  authority  is  probably  in  accord 
with  the  rule  just  stated,  some  courts  have  carried  the  right  of 
an  insolvent  corporation  to  prefer  creditors  to  the  extent  of  allow- 
ing preferences  to  be  granted  to  directors  and  ofHcers  of  the  com- 
pany.*^ Several  grounds  have  been  given  as  a  basis  of  decision, 
but  most  of  the  courts  seem  to  feel  that  if  they  do  not  follow  the 
trust  fund  doctrine  and  deny  all  preferences,  there  is  no  place  to 
stop,  short  of  allowing  preferences  to  directors. 

An  early  Iowa  case  adopted  the  rule  and  the  court  said  that, 
although  it  might  be  a  good  case  for  the  legislature  to  change  the 
law,  giving  pro  rata  to  all  creditors,  they  had  no  power  to  deny  a 
preference  to  directors  in  the  present  state  of  the  law.'* 

In  Corey  v.  WadsworOf*  the  court  overruled  an  earlier  case 

»44  Fed.  (Ind.)  231. 

**  Wilson  V.  Stevens,  129  Ala.  630;  Carey  v.  Wadsworth,  118  Ala.  488;  West 
V.  Hauson  Bod.  Co.,  6  Colo.  App.  467;  Smith  v.  Skeary,  47  Conn.  47;Warfield 
V.  Marshall,  etc.,  Co.,  72  Iowa,  666;  Buell  v.  Buckingham,  16  Iowa,  284;  Planter's 
Bank  v.  Whittle,  78  Va.  737;  Brown  v.  Furniture  Co.,  58  Fed.  286;  Sanford  Fork 
.&  Tool  Co.  V.  Howe,  157  U.  S.  312;  Foster  v.  Planing  Mills,  93  Mo.  79;  Railway 
Co.  V.  Ck^hom,  i  Speers  Eq.  (S.  C.)  545;  Campan  v.  Detroit  Driving  Club,  135 
Mich.  575. 

<*  16  Iowa  284. 

•iiiS  Ala.  488. 
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in  this  respect  and  said:  "One  just  and  honest  debt,  it  seems  ne- 
cessary  to  remark,  is  as  just  and  honest  as  any  other  just  and  honest 
debt,  and  may  be  paid  in  the  same  way  under  the  same  conditions. 
.  .  .  .  To  the  exercise  of  this  undoubted  right  to  make  pre- 
ferences it  is  essential  that  the  corporation  must  act.  It  can  only 
act  through  the  directors.  If  the  directors  can  not  act  to  the  end 
of  preferring  their  own  just  debts — Shaving  the  undoubted  right  to 
such  preferences — ^the  preference  can  not  be  made  and  the  entitled 
right  of  the  corporation  to  make  it  and  of  the  directors  to  accept 
it  is  denied  and  defeated."  This  court  had  repudiated  the  trust 
fund  doctrine  which  it  had  adhered  to  before  and  through  the  above 
argument  justified  the  granting  of  preferences  to  directors  by  them- 
selves. 

The  Missouri  court,  after  stating  that  the  assets  of  an  in- 
solvent corporation  were  not  a  trust  fund,  said:  "Then  if  the  as- 
sets of  an  insolvent  corporation  in  the  hands  of  its  board  of  direc- 
tors are  not  a  trust  fund  to  be  used  for  the  benefit  of  all  of  its 
creditors  ratably,  can  not  they  dispose  of  the  projDerty  to  themselves 
as  creditors,  to  the  exclusion  of  others  if  desired,  bound  only  by  the 
limit  of  good  faith?''»^ 

In  an  Indiana  case,  a  mortgage  executed  by  an  insolvent 
corporation,  in  compliance  with  an  agreement  to  secure  an  advance 
of  money  to  discharge  an  indebtedness  of  the  corporation,  was  held 
valid  as  against  its  creditors  although  the  president  and  secretary 
were  individually  liable  on  the  indebtedness  so  discharged,  of  which 
fact  the  mortgagee  had  knowledge." 

In  Buell  V.  Buckingham^  referred  to  above,  the  court  an- 
nounced that  "being  an  officer  in  the  corporation  did  not  deprive 
Buell  of  the  right  to  enter  into  competition  with  the  other  creditors 
and  run  the  race  of  diligence  with  them,  availing  himself  in  the 
contest  of  his  superior  knowledge  and  of  the  advantages  of  his 
position  to  obtain  security  for  the  payment  of  his  debt. " 

It  is  thus  seen  that  the  courts  are  not  unanimous  in  their 
denial  of  the  right  to  grant  preferences  to  directors  or  officers. 
The  trust  fund  doctrine  seems  to  have  caused  as  great  confusion 

•^  Butler  V.  Harrison  Co.,  139  Mo.  467. 

»  Bank  v.  Dovetail  Gear  Co.,  143  Ind.  550. 

» 16  Iowa  284. 
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and  done  as  much  evil  to  the  courts  that  have  abandoned  it  as  to 
those  that  have  retained  it.  Having  repudiated  the  doctrine,  the 
courts  go  to  the  other  extreme  and  refuse  to  recognize  any  fidu- 
ciary relation  whatsoever  existing  between  the  directors  and  the 
creditors  of  an  insolvent  corporation. 

Some  courts,  like  the  Missouri  court,*®  have  allowed  these 
preferences  to  directors  to  stand,  in  the  absence  of  bad  faith  or  an 
intent  to  delay  or  defraud  the  other  creditors.  This  rule  however 
does  not  seem  to  mean  anything  because  it  is  not  the  question 
whether  they  intended  to  prefer  themselves  in  good  faith,  but 
whether  the  preference  itself  should  be  allowed.  Besides, 
actual  bad  faith  can  rarely  be  proved  in  preference  cases,  because 
of  the  abundance  of  opportunity  open  to  the  directors  to  conceal 
their  fraudulent  purposes,  and  unless,  as  a  matter  of  law,  a  director 
is  deemed  to  act  in  bad  faith  when  he  accepts  payment  or  security 
from  the  insolvent  corporation  to  the  exclusion  of  other  creditors- 

VII.  From  the  above  discussion,  we  may  deduce  a  few 
general  principles  in  regard  to  preferences.  In  the  first  place,  if 
we  admit  the  common  law  right  of  an  insolvent  debtor  to  prefer 
certain  of  his  creditors  and  leave  others  without  remedy,  it  cannot 
be  seen  why  an  insolvent  corporation  should  not  be  allowed  a  like 
privilege.  Although  an  absolute  analogy  in  all  cases  might  not  be 
drawn  between  the  two  debtors,  the  analogy  in  regard  to  granting 
preferences  certainly  seems  to  hold  good.  The  doctrine  is  based 
on  the  idea  that  a  jDerson  has  the  absolute  power  and  control  over 
his  pro[)erty  in  regard  to  distribution  and  that  this  power  is  not 
in  any  way  changed  or  abridged  by  the  fact  that  he  has  become  in- 
solvent and  unable  to  pay  all  his  debts.  For  the  purposes  of  trans- 
acting business  and  managing  its  affairs  the  corporation  is  as  much 
a  f)erson  as  an  individual,  and  owns  and  controls  its  property  as 
absolutely,  and  the  fact  that  this  artificial  person  is  created  by  the 
state  and  is  controlled  and  managed  by  a  board  of  directors  in- 
stead of  by  its  own  will  and  volition  as  in  the  case  of  the  individual, 
in  no  way  changes  its  projDerty  rights,  nor  denies  it  the  right  to 
grant  preferences  to  the  same  extent  as  the  individual  debtor. 

In  regard  to  preferences  to  stockholders  of  the  insolvent  cor- 

*  State  V.  Manhattan  Rubber,  etc.,  Co.,  149  Mo.  181. 
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poration  it  will  be  seen  from  the  decisions  that  the  courts  consider 
the  actual  relation  to  the  corporation  occupied  by  the  stockholder, 
and  base  their  holdings  on  that  rather  than  on  the  mere  fact  that 
he  is  a  stockholder.  The  whole  question  of  preferences  to  members 
of  a  corporation  rests  on  equitable  grounds  of  fairness  and  equality 
and  equity  should  not  allow,  between  creditors  whose  claims  are 
equally  meritorious,  that  one  creditor  should  obtain  an  advantage 
over  another,  not  through  any  diligence  or  virtue  in  himself,  but 
merely  because  he  holds  an  office  or  occupies  a  position  in  respect 
to  the  corporation,  that  enables  him  at  an  earlier  stage  to  see  the 
approaching  calamity  and  secure  himself  against  it.  Thus  we 
see  that  the  real  question  to  be  determined  is,  not  whether  the  credi- 
tor preferred  held  stock  in  the  company,  but  whether  he  was  in 
fact  so  intimately  associated  with  its  management  that  it  would  be 
inequitable  for  him  to  receive  special  benefits  derived  from  his 
position.  It  may  be  that  the  stockholder  is  also  a  director  or 
officer  or  that  the  concern  is  very  small  and  all  stockholders  keep  in 
close  touch  with  its  affairs,  but,  in  the  ordinary  case  that  will  arise, 
the  stockholder  is  no  more  aware  of  what  is  actually  going  on  in 
the  company,  than  a  stranger  is. 

There  can  be  little  doubt  that  by  all  the  rules  of  justice  and 
fair  dealing,  a  director  should  be  barred  from  preferring  himself 
or  any  one  with  whom  he  is  closely  associated.  Leaving  to  those 
who  wish  to  discuss  it,  the  subject  of  whether  a  director  on  insol- 
vency becomes  a  technical  trustee,  it  need  only  be  said  that  his 
position  is  undoubtedly  one  of  trust  and  one  which  demands  the 
highest  degree  of  integrity.  His  accepting  of  preferences  may  possi- 
bly be  justified  from  a  legal  point  of  view,  but  public  policy  de- 
mands that  no  such  advantage  should  be  allowed  the  managing 
agents  of  a  company.  In  some  cases  it  may  seem  hard  on  a  director 
who  has  previously,  in  good  faith  and  in  a  bona  fide  effort  to  help 
the  company,  advanced  it  money  when  possibly  no  one  else  could 
be  found  to  do  so,  to  deny  him  security  for  his  money  when  the 
concern  fails,  but  even  that  case  would  not  justify  the  breaking  of 
the  sound  rule  denying  preferences  to  directors.  He  is  not  bound 
to  accept  the  position  as  a  manager  of  the  corporation,  but  having 
once  accepted  it,  he  should  not  be  allowed  in  any  way  to  take  ad- 
vantage of  his  position  to  obtain  for  himself  any  advantage  not 
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open  to  all  creditors.  Any  other  rule  would  undoubtedly  place 
the  temptation  on  directors  who  had  advanced  money,  to  secure 
to  themselves  a  part  of  the  assets  of  a  failing  corporation  and  so 
hasten  its  end,  where  it  would  have  survived  the  crisis  had  it  been 
in  possession  of  all  its  assets  and  could  count  on  the  faithful  and 
devoted  efforts  of  the  directors  to  the  very  end. 

John  L.  Campbell,  Jr. 
Lexington,  Va.,  December,  igi2. 

Analysis 

I.     Preliminary. 

(a)  What  is  a  preference. 

(b)  How  distinguished  from  security. 

(c)  When  a  corporation  is  insolvent. 

II.     Preferences  by  corporation  to  creditors  who  are  not  officers, 
directors  or  stockholders. 

(a)  Cases  allowing  such  preferences. 

(b)  Cases  denying  such  preferences. 

(c)  Statutes  prohibiting  or  limiting  the  right  of  the 

corporation  to  make  such  preferences. 

III.  Preferences  to  stockholders. 

IV.  Preferences  to  directors. 

(a)  Introductory. 

(b)  Preferring  and  securing  a  director. 

(c)  Directors  as  indorsers  or  guarantors. 

(d)  Votes  by  directors  preferring  themselves. 

(e)  Preferring  relations  or  friends. 

(f)  Payment  of  back  salaries. 
V.     Preferences  denied  directors. 

VI.     Preferences  allowed  directors. 
VII.     Conclusion. 
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NOTES 

Conflict  of  Laws — Divorce — Domicile — It  is  now  well 
settled  that  marriage  is  not  a  contract,  but  a  status,*  and  that  a 
state,  in  the  exercise  of  its  undoubted  right  to  regulate  the  do- 
mestic and  social  condition  of  those  domiciled  within  its  borders,* 
may  determine  the  commencement,  continuation,  and  determina- 
tion of  such  marriage  relation.'  A  recent  case  in  Delaware*  il- 
lustrates the  application  of  these  established  principles.  The 
parties  were  citizens  of  and  resident  in  Russia  at  the  time  of  their 
marriage.     They  removed  to  this  country,  settled  in  Delaware, 

^  Bishop  on  Marriage  and  Divorce,  §ii:  "Marriage,  as  distinguished  from 
the  agreement  to  marry  and  from  the  act  of  bein^  married,  is  the  civil  status  of 
one  man  and  one  woman  legally  united  for  life,  with  the  rights  and  duties,  which 
for  the  establishment  of  families  and  the  multiplication  and  education  of  the 
species,  are,  and  from  time  to  time  thereafter  may  be,  assigned  by  the  law  ta 
matrimony."  Wharton  on  Conflict  of  Laws,  §  126,  III  Ed.;  Ditson  v.  Ditson, 
4  R.  I.  87  (1856). 
I  ^    •  Shader  v.  Graham,  10  How.  82  (1851). 

» Maynard  v.  Hill,  125  U.  S.  190  (1887);  Wade  v.  Kalbfleisch,  58  N.  Y.  282^ 
(1875);  State  V.  Walker,  36  Kan.  297  (1887);  Baity  v.  Cranfill,  91  N.  C.  293. 
(1884);  Francais  v.  State,  9  Tex.  App.  (1880). 

*  Cohen  v.  Cohen,  84  Atl.  Rep.  122  (Del.,  1912). 

(184) 
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and  the  plaintiff  took  out  his  first  papers.  Before  becoming 
fully  naturalized  and  while  still  retaining  his  foreign  allegiance, 
the  plaintiff  was  deserted  by  his  wife  in  such  fashion  as  to  give 
him  ground  for  divorce  under  the  local  statute;  he  thereupon 
brought  suit,  having  obtained  personal  service  on  the  defendant. 
The  court  in  entering  a  decree  nisi  said  that  the  plaintiff  had 
acquired  a  domicile  within  the  state,  that  marriage  was  a  status 
over  which  the  state  had  control  in  respect  to  its  domiciled  resi- 
dents, and  that  therefore  the  plaintiff  was  entitled  to  a  divorce 
although  an  alien  whose  marriage  had  been  performed  according 
to  the  laws  of  a  foreign  sovereign. 

As  nationality  and  citizenship  are  entirely  distinct  from 
domicile*  the  decision  in  the  principal  case  would  be  equally  ap- 
plicable if  the  parties  had  been  citizens  of  another  state  and  not 
aliens.  Conceding  that  a  state  may  determine  the  status  of  its 
domiciled  residents,  the  most  frequent  and  important  resulting 
question  in  this  country  of  forty-eight  separate  jurisdictions  is  as 
to  the  extra-territorial  effect  of  such  a  decree  on  the  status  and 
property  of  the  parties. 

When  neither  party  is  domiciled  within  the  state,  it  is  clear 
that  the  court  has  no  jurisdiction  and  that  a  decree  so  rendered 
will  have  no  binding  force  as  to  either  party  in  another  state.* 
A  few  courts  have  held  that  when  both  parties,  although  not 
residents,  have  appeared  at  the  trial,  a  decree  there  rendered 
should  be  binding  in  the  state  of  residence  in  a  controversy  be- 
tween the  parties,^  but  not  in  a  suit  between  the  state  and  one 
of  the  parties.'  This  distinction,  which  seems  to  disregard  the 
fact  that  marriage  is  a  status  and  not  a  contract,  has  been  repu- 
diated by  the  Supreme  Court  of  the  United  States.'  A  recent  case 
in  England  similarly  holds  that  appearance  will  not  cure  lack  of 
jurisdiction.*® 

When  both  parties  are  domiciled  and  there  has  been  proper 
service  as  required  by  the  local  statute,  the  court  has  jurisdiction 
of  both  the  subject  matter  and  the  persons.  It  is  settled  that  a 
decree  rendered  under  such  circumstances  will  be  binding  every- 
where as  to  the  status  of  both  parties,  not  only  by  principles  of 

•Wharton,  Conflict  of  Laws,  §  8,  III  Ed.;  Dicey  on  Conflict  of  Laws,  and 
Ed.,  p.  115. 

•  State  V.  Armington,  25  Minn.  29  (1878);  Hood  v.  State,  56  Ind.  263  (1877); 
Hardy  v.  Smith,  136  Mass.  328  (1884);  People  v.  Smith,  13  Hun.  414  (N.  Y., 
1878).  The  cases  cited  dealt  with  the  validity  of  Utah  divorces  under  a  statute 
authorizing  the  grant  of  divorces  to  those  who  merely  desired  to  become  resi- 
dents of  the  state. 

'  In  re  Ellis'  Est.,  55  Minn.  401  (1893);  Waldo  v.  Waldo,  52  Mich.  94  (1885). 

•  People  v.  Dawell,  25  Mich.  247  (1872);  Van  Fossen  v.  State,  37  Ohio  317 
(1882). 

•Andrews  v.  Andrews,  188  U.  S.  14  (1902);  Loan  Society  v.  Dormitzer, 
192  U.  S.  125  (1903). 

"•Armitage  v.  Atty.-Gen.,  (1906)  Prob.  135. 
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international  law,"  but  by  virtue  of  the  *'full  faith  and  credit" 
clause  of  the  Federal  Constitution." 

When  either  the  libellant  or  the  libelee  is  domiciled  within 
the  state,  but  not  both  of  them,  the  fundamental  difference  in 
this  branch  of  the  law  between  England  and  this  country  arises 
in  determining  whose  domicile  shall  be  the  criterion.  English 
courts  conceive  of  a  woman  as  having  a  separate  domicile  only 
when  she  is  in  the  domicile  of  matrimony  and  has  been  deserted ;" 
otherwise  her  domicile  is  that  of  her  husband,  and  she  must  bring 
suit  wherever  that  may  be."  In  this  country  it  is  generally  held 
that  for  purposes  of  divorce  a  wife  may  acquire  a  separate  domicile 
not  only  at  the  previous  matrimonial  domicile,**  but  also  in  a 
different  state  or  country.**  In  some  jurisdictions  it  is  held  that 
the  separation  must  have  taken  place  without  fault  in  the  wife 
for  her  to  acquire  a  separate  domicile;"  in  others  only  the  actual 
facts  of  a  separate  residence  are  regarded."  This  distinction  is 
chiefly  of  importance  in  those  states  which  consider  service  by 
publication  sufHcient  as  regards  an  absent  resident,  but  insufficient 
in  the  case  of  a  non-resident,  for  then  a  court  in  refusing  to  recog- 
nize a  divorce  granted  in  another  state  on  such  service  would  have 
to  look  behind  the  finding  of  the  trial  court,  and  hold  that  the 
wife  was  not  justified  in  fact  in  living  apart  from  her  husband." 

As  intimated  above,  the  international  status  of  the  party  not 
domiciled  in  the  divorce  jurisdiction  will  depend  upon  the  view 
each  particular  court  may  take  as  to  the  sufficiency  of  service, 
and  in  this  country  upon  the  interpretation  of  the  "full  faith  and 
credit"  clause  of  the  Constitution,  jurisdiction  of  the  person  as 
well  as  the  subject  matter  being  essential  to  give  a  decree  of  a 
court,  any  extra-territorial  force.  When  the  suit  is  brought  at 
the  libellee's  domicile  and  the  latter  is  resident  within  the  state, 
general  principles  of  international  law  concede  that  whatever 
service  is  provided  by  local  statute,  whether  personal  or  con- 

^^  Hood  V.  Hood,  ii  Allen  io6  (Mass.,  1867). 
"  Cheever  v.  Wilson,  9  Wall.  108  (U.  S.,  1870). 

"  Dicey  on  Conflict  of  Laws,  2nd  Ed.,  p.  263;  Armytage  v.  Armytage,  (1898) 
Prob.  178. 

**  Dicey  on  Conflict  of  Laws,  2nd  Ed.,  p.  261;  Le  Suer  v.  Le  Suer,  i  P.  D. 

139  (Eng-.  1876). 

"Turner  v.  Turner,  44  Ala.  437  (1870);  Watkins  v.  Watkins,  135  Mass.  83 
(1884);  Bowman  v.  Bowman,  24  111.  App.  165  (1888). 

"Harteau  v.  Harteau,  14  rick.  181  (Mass.,  1836);  Harding  v.  Allen,  9  Me. 

140  (1835);  Ditson  V.  Ditson,  4  R.  L  87  (1856);  Cheever  v.  Wilson,  9  Wall.  108 
(U.  S.,  1870). 

"  Sutor  V.  Sutor,  72  Miss.  345  (1895);  Cheely  v.  Clayton,  no  U.  S.  701 
(1884);  Burleu  v.  Shannon,  115  Mass.  438  (1875). 

"Johnson  v.  Johnson,  57  Kan.  343  (1896);  McGrew  v.  Ins.  Co.,  132  Col. 
85  (1901);  Irby  V.  Wilson,  21  N.  C.  568  (i  Dev.  &  B.  Eq.,  1837). 

"Atherton  v.  Atherton,  155  N.  Y.  129  (1898),  also  in  Supreme  Court  181 
U.  S.  155,  where  it  is  held  that  a  state  may  treat  a  wife  who  is  unjustiflably  ab- 
sent from  the  matrimonial  domicile  as  if  she  were  in  fact  domiciled  therein,  and 
render  a  decree  on  service  by  publication  entitled  to  recognition  in  all  states 
under  the  "full  faith  and  credit"  clause. 
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structive,  will  be  sufficient  extra- territorially;*®  when  he  is  domi* 
ciled,  but  non-resident,  it  is  usually  held  that  constructive  or  sub" 
stituted  service  is  enough  to  subject  him  to  the  jurisdiction  of  the 
court."  When  the  Hbellee  is  a  non-resident  and  absent  from  the 
state,  a  number  of  jurisdictions  hold  that  service  by  publication 
is  sufficient,**  but  the  weight  of  authority  seems  to  be  opposed  to 
this  view.**  A  curious  result  of  the  latter  opinion,  generally 
known  as  the  New  York  doctrine,  is  that  one  party  may  be  le- 
gally divorced  while  the  other  is  still  considered  as  married.  That 
is,  if  A  is  domiciled  in  Nevada  and  B  in  New  York,  a  divorce  in 
the  former  state  will  in  New  York  be  held  valid  as  to  A,  but  not 
as  to  B  on  whom  there  was  no  personal  service.  The  Supreme 
Court  of  the  United  States  has  held  that  such  a  situation  is  not 
cured  by  the  **full  faith  and  credit"  clause,  and  that  while  another 
state  may,  it  is  not  obligatory  that  it  should  recognize  such  de- 
cree." In  the  principal  case*'  the  libellant  was  domiciled  within 
the  state  and  there  was  personal  service  on  the  libellee  who  was 
non-resident;  assuming  that  the  service  on  the  libellee  was  tech- 
nically correct,  that  is,  she  was  within  the  state  when  served,** 
or  assuming  that  she  appeared  at  the  trial,*'  the  decree  rendered 
should,  under  the  principles  discussed  above,  be  entitled  to  in- 
ternational recognition  as  to  the  status  of  both  parties. 

No  matter  what  may  be  its  effect  extra-territorially,  the 
validity  of  a  divorce  decree  within  the  state  rendering  it,  provided 
that  the  local  statutes  have  been  followed,  never  seems  to  be 
questioned  by  courts  testing  such  decree  collaterally.  While 
it  may  seem  inconsistent  for  a  state  to  refuse  to  recognize  the 
decree  of  another  jurisdiction  and  at  the  same  time  itself  issue 
a  similar  decree  under  like  circumstances,  the  reasoning  of  the 
courts  seems  sound:  that  locally  they  are  bound  by  their  stat- 
utes, but  that  collaterally  they  may  apply  the  settled  principles 
of  international  law.**     It  has  been  stated  that  the  constitutional 

^  Fleming  v.  West,  98  Ga.  778  (1896) ;  Beckerdyke  v.  Allen,  157  111.  95  (191 1). 

»  Hunt  V.  Hunt,  72  N.  Y.  217  (1879);  Rigney  v.  Rigney,  127  N.  Y.  408  (1891). 

*»  Butler  V.  Washington,  45  La.  Ann.  279  (1857);  Shafer  v.  Bushnell,  24 
Wis.  372  (1870);  Thomas  v.  King,  95  Tenn.  60  (1895);  Thompson  v.  State,  28 
Ala.  12  (1856). 

Whether  service  by  publication  is  sufficient  or  not  depends  principally  upon 
the  view  taken  of  the  nature  of  the  action;  if  analogous  to  an  action  in  reniy  such 
service  gives  jurisdiction  as  held  by  the  above  cases;  if  in  personam^  it  does  not. 

»Love  V.  Love,  10  Phila.  453  (1873);  McGeffert  v.  McGeffert,3i  Barb.  69 
(N.  Y.,  1859);  People  v.  Baker,  76  N.  Y.  78  (1879);  Doughty  v.  Doughty,  28 
N.  J.  Eq.  581  (i  Stew.,  1877);  Sheets  v.  Sheets,  6  Lane.  Law  Rev.  (Pa.,  1889). 

»*  Haddock  v.  Haddock,  201  U.  S.  562  (1906). 

"  Cohen  v.  Cohen,  supra, 

**  In  a  jurisdiction  which  holds  that  a  wife  cannot  acquire  a  separate  domi- 
cile when  at  fault,  the  libellee  in  the  principal  case  would  still  be  domiciled  in 
Delaware  inasmuch  as  she  deserted  her  husband  without  cause.  Therefore  per- 
sonal service  would  be  unnecessary,  and  anything  amounting  to  constructive  or 
substituted  service  would  be  sufficient. 

»  Kumier  v.  Kumier,  45  N.  Y.  535  (1872);  Kinigan  v.  Kinigan,  15  N.  J.  Eq. 
146  (1867). 

*•  Wharton  on  Conflict  of  Laws,  3rd  Ed.  p.  500. 
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provision  of  "due  process  of  law"  has  not  been  applied  to  divorce 
actions,  and  that  if  it  were,  as  for  instance  in  Pennoyer  v.  Neff,*^ 
there  would  be  no  reason  for  the  unfortunate  standard  by  which 
there  is  one  test  as  to  validity  within  the  state  and  another  as  to 
validity  without  the  state.'®  It  is  submitted  that  it  would  be 
more  accurate  to  say  that,  as  the  action  of  divorce  differs  from 
other  actions,  conclusions  as  to  what  constitutes  "due  process" 
in  such  other  actions  are  not  applicable,  and  that  as  a  matter  of 
fact  courts  have  considered  that  there  is  "due  process"  as  in- 
tended by  the  Constitution  in  a  divorce  action  whether  service 
on  the  libellee  be  jDersonal  or  substituted."  Property  may  be 
affected  by  a  decree  of  divorce,  but  it  is  affected  by  the  changed 
status  of  the  parties,  and  is  not  proceeded  against  in  the  action. 
For  instance,  the  dower  rights  of  A  in  certain  land  dejDend  upon 
whether  or  not  she  is  the  wife  of  B.  Consequently  it  is  incorrect 
to  draw  analogies  from  actions  in  which  property  rights  are  in  ques- 
tion; it  should  not  be  concluded  that  divorces  granted  on  service 
by  publication  are  without  due  process  of  law  because  the  Supreme 
Court  in  Pennoyer  v.  Neff  held  that  a  {Dersonal  judgment  against 
a  non-resident  on  such  service  was  invalid,  and  that  no  title  to 
property  passed  by  a  sale  under  an  execution  issued  upon  such  a 
judgment.  5.  A, 

Damages — Loss  of  Future  Profits — Damages  for  the  loss 
of  future  profits,  as  a  general  rule,  cannot  be  recovered  in  an  ac- 
tion for  the  breach  of  a  contract,*  not  so  much  due  to  the  fact  that 
they  are  profits  as  to  the  fact  that  there  are  said  to  be  no  adequate 
criteria  which  will  make  certain  a  reasonably  accurate  measure- 
ment.* Consequently,  since  the  fault  lies  not  in  the  profits  them- 
selves, but  in  ascertaining  them,  the  courts  are  uniformly  willing 
to  allow  loss  of  profits  to  be  included  in  the  damages  whenever 
there  are  facts  sufHcient  to  make  the  verdict  more  than  mere  guess- 
work. For  instance,  if  either  party  refuses  to  complete  a  con- 
tract of  sale  the  measure  of  damages  is  the  difference  between  the 
contract  price  and  the  market  value.' 

In  the  frequently  cited  case  of  Hadley  v.  Baxendale,^  it  is 
stated  that  profits  can  be  recovered  where  they  arise  from  the 
contract  itself  and  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  the  parties  when  the  contract  was  made,  or 
where   they   arise   from   extraordinary  circumstances  depending 


»05U.  S.  714  (1877). 

»  Wharton  on  Conflicts  of  Laws,  3rd  Ed.  p.  502. 


«*  See  reasoning  of  court  in  Ditson  v.  Ditson,  a.  R.  I.  87  (1856). 
Maynard  v.  HiU,  125  U.  S.  190  (1887),  which  neld  valid  a  legislative  divorce, 
there  being  no  notice  to  a  non-resident  libellee. 

*  Howard  v.  Stillwater  etc.  Co.,  139  U.  S.  199  (1890). 
«  Brigham  v.  Carlisle,  78  Ala.  243  (1887). 

*  Lincoln  v.  Alshuler,  142  Wis.  475  (1910). 
*9  Exechequer  341  (1854). 
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upon  the  fulfillment  of  the  contract  and  of  which  the  party  to  be 
charged  had  notice  at  the  time  of  its  execution.*  Of  the  latter 
class  are  the  well-known  cases  involving  contracts  of  carriage  of 
goods  of  immediate  necessity  and  peculiar  value  to  the  owner, 
as,  for  instance,  a  theatrical  outfit.  There  the  loss  of  profits  due 
to  failure  to  deliver  in  time  or  in  good  condition  is  included  in  the 
damages,  providing  the  carrier  has  notice  of  the  nature  of  the 
goods.  • 

Of  that  class  of  profits  coming  under  the  heading  of  profits 
that  arise  naturally  from  the  contract  and  are  in  contemplation 
of  the  parties,  quite  prominent  are  those  arising  from  contracts 
of  agency  which  provide  for  the  compensation  of  the  agent  by  a 
fixed  proportion  of  the  profits  from  sales  made  by  him.  As  a 
rule  such  profits,  or  rather  the  compensation  measured  by  a  per- 
centage of  the  probable  profits,  can  be  recovered,  on  the  theory 
that  the  action  is  for  the  value  of  the  contract  broken  and  that  it 
can  be  determined  only  by  ascertaining  the  probable  sales  during 
the  remainder  of  the  term  of  the  contract,  and  from  them  the 
profits.^  On  the  other  hand,  in  several  jurisdictions  the  recovery 
has  been  confined  to  "earned"  profits,  i.  e.  those  arising  from 
sales  actually  negotiated  by  the  agent,  but  repudiated  by  the  prin- 
cipal when  he  broke  the  contract.*  The  authority  of  two  of  the 
decisions  in  support  of  the  latter  view  is  in  doubt.  Wdshbum  v. 
Hubbard^  was  called  to  the  attention  of  the  court  in  Wakeman  v. 
Wheeler,  etc.,  Co.,"  but  it  was  ignored,  and  recovery  was  allowed 
for  both  actual  and  probable  profits.  Howe  etc,  Co.  v.  Bry50«" 
was  questioned  in  a  subsequent  case  in  the  same  jurisdiction  and 
its  conclusion  in  this  respect  practically  pronounced  dictum.^* 

The  insurance  agency  cases  are  frequently  cited  as  being  in 
accord  with  the  opinion  that  recovery  should  be  limited  to  actual 
earned  profits,  since  the  damages  are  limited  to  a  percentage  of 
the  premiums  arising  from  renewals,  but  not  from  possible  new 
policies.  The  accuracy  of  the  life  and  actuary  tables  make  the 
former  sufficiently  certain.*' 

A  recent  Massachusetts  case  extends  the  right  to  the  recovery 

*  For  cases  applying  and  approving  this  rule  see  Masterson  v.  Bn)oklyn,  6 
Hill  61  (N.  Y.,  1845);  Gagnon  v.  Speny,  206  Mass.  547  (1910). 

•Weston  V.  B.  &  M.  R.  R.,  190  Mass.  298  (1906). 

7  Dennis  v.  Maxfield,  10  Allen  438  (Mass.,  1865);  Wakeman  v.  Wheeler, 
loi  N.  Y.  205  (1886);  Pittsburgh  Guage  Co.  v.  Ashton  Valve  Co.,  184  Pa.  36 
(1898);  Schumacker  v.  Heineman,  99  wis.  251  (1898);  Cranmer  v.  Kohn,  7  S.  D. 
247  (1895);  Hickhorn,  etc.  Co.  v.  Bradley,  117  Iowa  130  (1902). 

•  Union  Refining  Co.  v.  Barton,  77  Ala.  148  (1884);  Bates  v.  Diamond  Salt 
Co.,  36  Neb.  900  (1893);  Howe,  etc.  Co.  v.  Bryson,  44  Iowa  159  (1876);  Wash- 
bum  V.  Hubbard,  6  Lansing  11  (N.  Y.,  1872). 

•6  Lansing  il  (N.  Y.,  1872). 
» loi  N.  Y.  205  (1886). 
11 44  Iowa  159  (1876). 

"  Hickhorn,  etc.  Co.  v.  Bradley,  117  Iowa  130  (1902). 
»  Wells  V.  Mutual  Life  Ins.  Association,  99  Fed.  222  (1900);  Lewis  v.  Atlas 
Ins.  Co.,  61  Mo.  App.  534  (1876). 
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of  profits  to  an  extreme  degree."  The  contract  was  one  of  agency 
for  the  sale  of  automobiles  in  a  certain  district.  The  contract 
was  broken  by  the  principal  before  any  sales  had  been  made  by 
the  agent.  Nevertheless  the  latter  was  allowed  to  recover  for 
loss  of  possible  profits.  Standards  pointed  out  to  aid  the  jury  in 
arriving  at  the  damages  were  the  sales  made  by  the  defendant 
in  the  same  district  subsequent  to  the  breach  of  this  contract^ 
and  sales  of  other  cars  made  by  the  plaintiff.  Attention  was 
called  to  the  growth  of  the  industry  and  the  increased  demand  for 
motor  driven  vehicles.  There  is  lacking,  however,  one  important 
element:  past  profits  earned  under  prior  contracts  or  under  the 
contract  in  question  before  it  was  broken.  It  is  true  that  past 
profits  are  said  to  be  too  unreliable  to  warrant  an  attempt  to  as- 
sess damages  for  loss  of  future  profits."  Nevertheless,  they  are 
invariably  cited  by  the  appellate  courts  as  being  of  considerable 
importance  in  determining  the  proper  damages.  For  this  reason, 
i,  e,  that  the  element  of  past  profits  is  lacking  in  the  case  given 
above,  it  would  seem  from  remarks  made  in  one  case  that  loss  of 
profits  under  these  circumstances  would  not  be  included  in  the 
damages,  even  in  those  jurisdictions  where  it  could  ordinarily  be 
recovered."  Another  case  involving  the  same  situation  is  flatly 
contrary,  but  its  jurisdiction  takes  a  contrary  view  on  the  general 
question." 

It  is  interesting  to  note  that  in  another  Massachusetts  case 
on  facts  quite  similar,  except  that  it  was  the  agent  who  broke  the 
contract,  the  principal  was  denied  recovery  of  damages  for  the 
loss  of  future  profits  on  the  ground  that  they  were  too  remote  and 
too  contingent." 

/.  5.  B, 


Foreign  Corporations — Personal  Liability  of  Agent 
Acting  for  Unregistered  Corporation — Under  the  Pennsyl- 
vania Act  of  Assembly  of  1874,*  ^  foreign  corporation  is  required 
to  establish  an  ofllice  in  the  state,  with  an  appointed  agent,  and 
also  to  register  with  the  Secretary  of  the  Commonwealth,  before 
it  may  transact  any  business.  The  Act  provides  a  punishment 
in  the  way  of  fine  and  imprisonment  for  anyone  who  undertakes 
to  act  as  agent  for  such  a  corporation  before  it  has  registered. 
There  is  no  mention  of  civil  liability  of  the  agent  in  the  statute, 
but  the  Pennsylvania  courts  have  decided  that  he  is  jDersonally 

>^  Randall  v.  Peerless  Motor  Car  Co.,  99  N.  E.  Rep.  221  (Mass.,  1912). 

"  Sutherland  on  Damages  (3d  edition),  Vol.  i,  Section  69. 

W7S.  p.  247(1895). 

»  78  Ala.  243  (1887). 

"  Hetherington  &  Sons  v.  Firth  &  Co.,  210  Mass.  821  (191 1). 

>  Act  of  April  22,  1874,  P-  L.  108  (Pa.). 
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liable  to  the  same  extent  that  the  corporation  itself  would  have 
been,  had  it  been  properly-  registered.* 

It  is  clear  that  a  state  may  make  a  statute  such  as  this.  In 
the  words  of  Mr.  Justice  McCollum  in  the  leading  case  of  Lasher 
V.  Stimson:^  **The  right  of  the  state  to  dictate  the  terms  on  which 
a  foreign  corporation  shall  be  permitted  to  transact  business 
within  its  jurisdiction  cannot  be  doubted,  if  the  conditions  imposed 
are  not  repugnant  to  the  Constitution  of  the  United  States,  or  in- 
consistent with  those  rules  of  public  law  which  secure  the  juris- 
diction  and  authority  of  each  state  from  encroachment  by  all 
others^  or  that  principle  of  natural  justice  which  forbids  condem- 
nation without  opportunity  for  defence."* 

But  when  the  state  has  once  imposed  the  conditions  under 
which  it  will  allow  the  foreign  corporation  to  come  within  its 
jurisdiction,  should  the  courts,  by  judicial  legislation,  be  allowed 
to  add  whatever  further  penalties  they  see  fit?  The  Pennsyl- 
vania courts  evidently  think  they  have  that  power,  for  in  addi- 
tion to  the  criminal  liability  imposed  by  the  Act  itself,  the  Supreme 
Court  of  Pennsylvania  has  added  the  personal,  civil  liability  of 
the  agent.  The  line  of  reasoning  by  which  this  new  liability  is 
found,  is  logical  enough.  The  steps  are, — first,  the  corporation, 
not  having  the  legal  sanction  of  the  state  to  operate  within  it, 
has  no  existence  at  all  within  that  state;  second,  the  corporation 
being  non-existent,  the  agent  who  undertakes  to  act  for  such  a 
principal,  must  himself  be  liable.*  Admitting  that  the  result  is 
strictly  legal,  its  expediency  is  at  least  questionable.  The  in- 
jured party  had  never  intended  to  look  to  the  agent  for  redress  in 
case  of  loss.  It  was  the  principal  corporation  that  he  had  in 
mind  in  concluding  the  contract,  and  he  should  have  taken  steps, 
in  protecting  himself,  toward  ascertaining  that  the  principal  ex- 
isted in  legal  contemplation.  That  many  states  have  taken  this 
view  of  the  matter  is  shown  by  the  fact  that  they  have  incor- 
porated express  provisions  in  their  statutes  imposing  liability  on 
the  agent  in  such  a  case.'  There  is  even  some  direct  authority 
contra  to  the  Pennsylvania  decision  on  a  similar  statute.' 

"Raff  V.  Isman,  84  Atl.  Rep.  352  (Pa.,  1912),  reaffirming  Lasher  v.  Stimson, 
145  Pa.  30  (1891 ).  In  the  Raff  y.  Isman  case,  the  defendant  signed  a  building  con- 
tract "as  agent  for  Hepner  Hair  Emporium  Co.,"  an  unregistered  corporation. 
He  was  held  personally  liable  for  the  unpaid  balance  of  the  contract  price. 


» 145  Pa.  30  (1891),  at  p.  34. 

*  See  Lafayette  Ins.  Co.  v.  French,  I8  Howard  404  (U.  S.  S.  C,  1855). 

*Kroeger  v.  Pitcairn,  loi  Pa.  311  (1882);  McConn  v.  Lady,  10  W.  N.  C. 


493  (Pa.,  1 881).  The  English  law  is  clear  that  where  a  corporation,  not  having 
the  power  to  do  a  certain  act,  authorizes  an  ap^ent  to  perform  that  act  and  h& 
does  it,  the  aeent  is  personally  liable.  Commercial  Bank  v.  Kitson,  L.  R.  12  Q.  B. 
D.  157  (1883).  Agent  is  also  personally  liable  on  an  implied  contract  where  he 
wilfully  represents  that  he  has  certain  authority  which,  in  fact,  he  has  not. 
Randell  v.  Trimen,  18  C.  B.  786  (1856). 

•Texas  Rev.  St.,  Arts.  3093,  3095;  Virginia  Code,  Sect.  1105;  Minnesota 
Code,  Sect.  87. 

7  Jones  V.  Horn,  78  S.  W.  Rep.  638  (Mo.,  1904)  and  cases  there  cited. 
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A  more  equitable  solution  of  the  problem  than  that  reached 
in  the  Pennsylvania  courts  would  be  to  make  the  contract  void- 
able at  the  election  of  the  other  contracting  party,  but  not  wholly 
void.  Some  western  jurisdictions  have  adopted  this  expedient.^ 
The  Wisconsin  statute  covering  this  point  is  practical  and  rational. 
It  provides  that  "every  contract  made  by  or  on  behalf  of  any 
such  (foreign)  corporation  .  .  .  affecting  the  personal  liability 
thereof  or  relating  to  property  within  this  state,  before  it  shall 
have  complied  with  the  provisions  of  this  section  (requiring 
registration,  etc.),  shall  be  wholly  void  on  its  behalf .  .  .,  but 
shall  he  enforceable  against  it.*'^  Thus,  although  the  foreign  cor- 
poration is  not  recognized  as  a  legal  entity  within  the  state,  yet 
its  contracts  can  be  enforced  against  it  in  the  courts  of  that  state. 
The  plaintiff  also  has  the  further  remedy,  if  he  wants  to  make 
use  of  it,  of  going  into  the  courts  of  the  corporation's  home  state 
and  there  suing  it,  contract  actions  being  transitory.  A  corpora- 
tion, like  a  natural  person,  is  suable  in  personam  in  any  state  into 
which  it  migrates  and  settles,  and  in  which  service  of  process 
can  be  lawfully  had  upon  it  under  the  governing  statutes.*® 

In  view  of  the  fact  that  nearly  all  the  state  statutes  prohibit 
foreign  corporations  from  "doing  or  carrying  on  business  within 
the  state,"  unless  they  have  complied  with  the  conditions  imposed 
by  the  statute,  it  is  interesting  to  note  what  constitutes  "doing 
business**  in  violation  of  such  prohibitions.  It  is  almost  uni- 
versally conceded  that  isolated  transactions  between  a  foreign 
corporation  and  the  citizens  of  a  state  are  not  a  doing  of  business 
within  the  state  by  the  foreign  corporation."  A  few  illustrations 
of  such  isolated  transactions  are,  receiving  subscriptions  for  a 
newspaper  published  in  another  state;"  purchasing  a  piece  of 
real  estate;"  taking  security  for  debts  due  the  corporation;" 
making  a  single  sale  or  contract  for  the  sale  of  goods."  These 
statutory  prohibitions  cannot,  of  course,  interfere  with  or  restrict 
the  freedom  of  interstate  commerce  nor  conflict  with  the  settled 
interpretation  of  the  commerce  clause  of  the  Federal  Constitu- 
tion." 

/.  F.  N. 

•Ames  V.  Kruzner,  i  Alaska  58  (1902);  Insurance  G).  v.  Winne,  20  Mont. 
20  (1897). 

*  Wisconsin  Statutes  1898,  sect.  1770  b,  as  amended  by  Laws  of  1899,  ch. 

351- 

w  See  19  Cyc.  1326  and  cases  there  cited  under  note  69. 

"Delaware  River  Quarry  Co.  v.  Passenger  Ry.  Co.,  204  Pa.  22  (1902); 
Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L.  281  (1899);  Schillinger  v.  Brewing  Co, 
107  111.  App.  335  (1903). 

"  Beard  v.  Publishing  Co.,  71  Ala.  60  (1881). 

w  Louisville  Property  Co.  v.  Nashville,  84  S.  W.  Rep.  810  (Tenn..  1905). 

"  Insurance  Co.  v.  Sawyer,  44  Wis.  387  (1878). 

"  Canal  Co.  v.  Mahlenbrock,  63  N.  J.  L.  281  (1899);  Wile  v.  Onsel.  10  Pa. 
Co.  Rep.  659  (1891). 

"Cooper  Manuf.  Co.  v.  Ferguson,  113  U.  S.  727  (1889). 
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Master  and  Servant — Constitutionality  of  a  Law  Pro- 
hibiting Employer  from  Contracting  with  Employee  that 
the  Latter  Shall  Withdraw  from  a  Labor  Union — In  State 
V.  Coppage,^  such  a  statute*  was  declared  valid,  and  as  the  case  is 
contrary  to  all  previous  cases  upon  the  point,  a  study  of  those 
cases  and  of  the  conditions  leading  to  the  passage  of  such  a  statute 
may  bring  forth  reasons  for  sustaining  it. 

After  the  Civil  War  the  power  of  the  masters  of  the  large  in- 
dustries which  slowly  began  to  develop,  to  dictate  any  terms  of 
employment,  and  the  helplessness  of  the  individual  laborer  be- 
cause of  economic  pressure,  impelled  the  laboring  classes  of  the 
country  to  adopt  means  to  enable  them  to  meet  the  employers 
upon  an  equal  footing.  Labor  organizations  of  all  kinds,  strikes, 
and  boycotts  were  the  result,  and  to  repel  this  advance  the  masters 
adopted  the  blacklist  of  employees,  and  employers  associations, 
and  discharged  or  refused  to  employ  laborers  who  were  connected 
with  labor  organizations.  Legislation  to  restrict  the  powers  of 
the  master  class  and  thus  indirectly  aid  the  weaker  class  and  also 
to  avert  the  frequent  clashes  between  them  with  the  usual  de- 
struction of  life  and  property  seemed  indispensible. 

Statutes  providing  that  it  was  unlawful  for  an  employer  to 
discharge  an  employee  because  he  was  a  member  of  a  labor  or- 
ganization were  passed  and  were  in  every  case  held  unconstitu- 
tional.* The  ground  of  those  decisions  is  that  by  the  constitutional 
guaranty  of  life,  liberty  and  property,  an  employer  has  the 
right  to  discharge  an  employee  with  or  without  cause,  subject 
only  to  a  civil  action  for  damages  in  a  proper  case,  and  the  em- 
ployee has  the  corresponding  right  to  labor  or  to  refuse  to  labor  for 
another.  Judge  Cooley  said:  ''It  is  a  part  of  every  man's  civil 
rights  that  he  be  left  at  liberty  to  refuse  business  relations  with 
any  person  whomsoever,  whether  the  refusal  rests  upon  reason, 
or  is  the  result  of  whim,  caprice,  prejudice  or  malice."* 

Statutes  which  require  an  employer  to  give  the  reason  or  cause 
of  dismissal  have  been  held  invalid  on  the  ground  that  "the  lib- 
erty to  remain  silent  is  correlative  with  the  freedom  to    speak."* 

1 125  Pac.  Rep.  8  (Kan.,  1912). 

*Geii.  Stat,  of  1009  sections  4674  and  4675;  the  former  section  reading, 
^*That  it  shall  be  unlawful  for  any  (employer)  to  coerce,  require,  demand  or 
influence  any  person  or  persons  to  enter  into  any  agreement,  either  written  or 
oral,  not  to  join  or  become  or  remain  a  member  of  any  labor  oi^nization  or  asso- 
ciation, as  a  condition  of  such  person  or  persons  securing  employment,  or  con- 
tinuing in  the  employment  of  such  (employer)." 

•State  V.  Kreutzberg,  114  Wis.  530  (1902);  Brick  Co.  v.  Perry,  69  Kan.  297 
(1901);  Adair  v.  U.  S.,  208  U.  S.  161  (1908). 

*  Cooley  on  Torts,  1st.  ed.  p.  278;  2nd.  ed.  p.  328.  The  passage  quoted  is 
cited  with  approval  in  each  of  the  cases  in  note  3  {supra), 

•Quoted  from  Atchison,  etc.  Ry.  v.  Brown,  80  Kan.  312  (1909).  Wallace  v. 
Georgia  Ry.  Co.,  94  Ga.  732  (I89f^);  N.  Y.  R.  R.  Co.  v.  Schaffer,  65  Ohio  St.  414 
(1901),  accord.  A  statute  making  it  a  misdemeanor  for  any  person  who  has 
contracted  in  writing  to  serve  another  for  any  given  time,  to  quit  in  breach  of 
said  contract  and  to  make  a  second  contract  of  similar  nature  with  another  per- 
son, without  giving  the  second  employer  notice  of  the  existence  of  the  first  con- 
tract, was  held  unconstitutional  in  Toney  v.  State,  141  Ala.  120  (1904)* 
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Statutes  providing  that  it  shall  be  unlawful  for  an  employer 
to  coerce  or  require  any  person  to  enter  into  an  agreement  not  to 
become  or  remain  a  member  of  any  labor  union,  as  a  condition  of 
that  person  securing  employment  or  continuing  in  the  employ- 
ment of  such  employer,  have  been  held  unconstitutional  in  every 
decided  case  except  the  principal  case.  State  v.  Julow^  is  a  lead- 
ing case;  it  held  that  the  statute  of  Missouri  was  unconstitutional 
because  it  made  that  a  crime  which  was  the  exercise  of  a  con- 
stitutional right,  to  wit,  the  termination  of  a  contract,  and  also 
because  the  statute  did  not  tend  to  promote  the  public  health, 
welfare,  comfort  or  safety — a  characteristic  essential  to  an  exer- 
cise of  the  police  power.  These  two  reasons  are  given  in  all  the 
decisions  in  accord  with  that  case.^ 

It  may  be  conceded  that  a  state  legislature  may  designate 
as  a  crime  any  act  the  commission  of  which  tends  to  injure  the 
safety,  health  or  moral  and  general  welfare  of  the  public;  if  the 
coercion  of  an  employee  by  his  employer,  in  the  opinion  of  the 
legislature,  is  against  public  policy  because  of  such  injurious 
tendency  upon  the  public,  it  would  logically  follow  that  a  statute, 
which  made  such  coercion  a  crime,  would  be  perfectly  valid.  The 
principal  case  alone  goes  to  that  extent.  The  courts  have  taken 
different  views  as  to  the  effect  to  be  given  to  the  words  "coerce 
or  compel"  in  the  statutes,  and  as  to  whether  an  employer  does 
coerce  an  employee  by  a  threat  of  discharge.  One  court*  held 
that  "the  words  'coerce  or  compel*  were  not  intended  to  refer  to 
physical  violence  or  interference  with  the  person  of  the  employee 
.  .  .  The  mandate  of  the  statute  is  the  substantial  equivalent  of 
an  enactment  that  a  person  shall  not  make  the  employment,  or 
the  continuance  of  an  employment,  of  a  person  conditional  upon 
the  employee  not  joining  or  becoming  a  member  of  a  labor  or- 
ganization." Another  court*  held  that  "the  words  'coerce'  and 
'attempt  to  coerce*  are  to  be  considered  as  the  mere  statutory 
names  of  the  offense.  **  A  recent  case***  holds  that  a  criminal  com- 
plaint which  merely  alleged  that  the  employer  required  the  em- 
ployee to  make  an  agreement  not  to  remain  a  member  of  a  labor 
organization  did  not  state  a  criminal  offense.  The  dictum  of 
that  case  is  the  only  authority  which  supports  the  principal  case, 
for  the  court  intimated  that  if  coercion  had  been  alleged  a  crime 
would  have  been  charged.  The  following  language  is  very  per- 
tinent: "Theoretically,  the  employer  and  employee  are  on  an 
equality,  so  that  one  is  free  to  employ,  the  other  to  accept  the 

« 129  Mo.  163  (1895). 

7  People  V.  Marcus,  185  N.  Y.  257  (1906);  State  v.  Bateman,  7  Ohio  Nisi 
Prius  486  (1900),  overruling  Davis  v.  State,  30  Ohio  W.  L.  B.  342  (1803);  Gold- 
field  Consol.  Mines  Co.  v.  Goldfield  Miners*  Union,  159  Fed.  500  (1908):  State  v. 
Daniels,.  136  N.  W.  Rep.  584  (Minn.,  1912).  The  latter  two  cases  deal  with 
statutes  which  do  not  contain  the  words  "coerce"  or  "compel." 

*  People  V.  Marcus,  supra, 

•State  V.  Bateman,  supra. 

»  State  V.  Daniels,  supra. 
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employment,  as  he  sees  fit;  but  in  practice  it  is  to  the  employee 
very  often  a  matter  of  compulsion,  and  not  of  free  choice  .  .  . 
his  necessities  may  easily  be  made  use  of  as  a  means  of  coercion. " 
Most  courts  refuse  to  recognize  that  economic  pressure  can  be 
the  means  of  coercion,  relying  upon  the  theoretical  equality  of 
employer  and  employee.  The  principal  case  reflects  the  import- 
ant changes  that  are  occurring  in  the  industrial  world.  Laws  of 
the  state  seeking  to  remedy  evils  and  establish  harmony  between 
the  classes  should  be  upheld  even  where  the  liberty  of  the  in- 
dividual is  subjected  to  certain  restraints,  provided  such  restraints 
are  not  arbitrary." 

I.  B. 


Torts — Doctrine  of  the  Last  Clear  Chance — ^An  in- 
teresting variation  of  the  application  of  the  so-called  doctrine  of 
the  'last  clear  chance"  is  found  in  a  recent  decision  of  the  Con- 
necticut court  of  last  resort.  In  Nehring  v.  Connecticut  Co.^ 
the  plaintiff  negligently  placed  himself  in  a  dangerous  position 
and  carelessly  continued  to  remain  therein  until  he  was  injured 
by  the  defendant  company,  who,  however,  owing  to  gross  negli- 
gence, failed  to  observe  the  plaintiff's  situation  until  too  late  to 
avoid  the  injury.  The  Supreme  Court,  in  a  well-considered  de- 
cision, held  that  the  proximate  cause  of  injury  was  the  plaintiff's 
want  of  due  care  and  not  the  lack  of  due  care  on  the  part  of  the 
defendant  and  accordingly,  in  offering  a  non-suit,  declared  that 
the  doctrine  of  the  "last  clear  chance"  did  not  apply. 

Few  rules  of  law  appear  to  be  more  difficult  to  apply  correctly 
than  this  principle  referred  to.  Fundamentally,  it  is  the  result 
of  the  revolt  of  the  early  nineteenth  century  courts  against  the 
hardship  involved  by  the  contributory  negligence  rule  as  it  then 
existed  and  is  predicated  on  the  theory  that  an  act  of  negligence 
or  trespass  committed  by  the  plaintiff  should  not  deprive  him 
ipso  facto  of  all  rights  to  safety  and  security  by  removing  all  legal 
redress  for  whatever  should  subsequently  befall  him  at  the  hands 
of  the  defendant.  The  theory  just  stated  is  clearly  shown  in 
the  early  leading  cases  of  Lynch  v.  Nurdin*  and  Bird  v.  Holbrook;* 
and  the  doctrine  of  the  "last  clear  chance"  finally  crystallized 
out  in  concrete  form  in  the  famous  "donkey  case"  of  Davies  v. 

"  In  McLean  v.  Arkansas,  211  U.  S.  J39,  547  (1909),  the  court,  in  a  deci- 
sion sustaining  an  act  requiring  coal  to  be  measured  for  payment  of  miners' 
wages  before  screening,  said,  "It  is  then  the  established  doctrine  of  this  court 
that  the  liberty  of  contract  is  not  universal,  and  is  subject  to  restrictions  passed 
by  the  legislative  branch  of  the  Government  in  the  exercise  of  its  power  to  pro- 
tect the  safety,  health  and  welfare  of  the  people.  It  is  also  true  that  the  police 
power  of  the  State  is  not  unlimited,  and  is  subject  to  judicial  review,  and  when 
exerted  in  an  arbitrary  or  oppressive  manner  such  laws  may  be  annulled  as  vio- 
lative of  rights  protected  by  the  Constitution. " 

^  84  Atl.  Rep.  301  (Conn.,  1912). 
« I  A.  &  E.  (N.  S.)  35  (1841). 
*4  Bing.  268  (1828). 
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Mann^  where  Lord  Abinger,  C.  B.,  said,  "As  the  defendant  might, 
by  proper  care,  have  avoided  injuring  the  animal  .  .  .  he  is 
liable  for  the  consequences  of  his  negligence,  though  the  animal 
may  have  been  improperly  there."*  Thus  it  clearly  follows  that 
this  negligence  or  omission  of  the  party  last  in  fault,  must  be  re- 
garded as  constituting,  the  sole  proximate  cause  of  the  injury, 
and  the  antecedent  negligence  of  the  plaintiff  must  be  disregarded 
as  being  too  remote.  •  Thus,  the  real  function  of  the  doctrine  of  • 
the  ''last  clear  chance"  is  merely  to  strip  from  the  negligence  of 
the  plaintiff  the  attribute  expressed  by  the  word  "contributory" 
by  finding  that  the  defendant's  acts  were  the  sole  proximate  cause 
of  the  accident;'  and  unless  it  is  so  found,  the  doctrine  can  never 
apply. 

While  easily  formulated,  the  rule  is  in  reality  of  such  an  ab- 
stract metaphysical  character  as  to  furnish  considerable  difficulty 
in  practical  application;  and  upon  some  of  its  subdivisions  the 
cases  are  in  great  confusion.  It  is  true  that  practically  all  juris- 
dictions' allow  recovery  for  an  injury  caused  by  the  defendant's 
negligence,  notwithstanding  the  fact  that  the  plaintiff's  own  neg- 
ligence exposed  him  to  the  risk  of  injury,  if  such  injury  was  more 
immediately  caused  by  the  defendant's  omission,  after^  becoming 
aware  of  the  plaintiff's  danger,  to  use  ordinary  care*®  for  the  pur- 
pose of  avoiding  injury  to  him.  When,  however,  this  principle 
has  been  extended  in  any  way,  the  decisions  become  at  variance. 

In  considering  the  various  situations  which  arise  under  the 
rule,  the  first  question  which  naturally  arises  is  as  to  whether  or 
not  the  negligence  of  the  defendant  is  sufficient  to  bring  the  case 
within  the  rule  if  it  consists  of  some  act  or  omission  occurring 

*  10  M.  &  W.  545  (1855);  see  also  Radley  v.  R.  R.  Co.,  L.  R.  i  App.  Cas^ 
754  (1876). 

•Or,  as  stated  by  Lord  Penzance  in  Radley  v.  R.  R.  Co.,  supra:  "If  the 
defendant  could  in  the  result  by  the  exercise  of  ordinaxy  care  and  diligence  have 
avoided  the  mischief,  then  the  plaintiff's  negligence  will  not  excuse  him. " 

*  "The  party  who  has  the  last  opportunity  of  avoiding  the  accident  is  not 
excused  by  the  negligence  of  anyone  else.  His  negligence  and  not  that  of  the 
one  first  in  fault  is  the  sole  proximate  cause  of  the  injury. "  i  Shearm  &  Redf. 
Neg.  (5th   :d.)  sec.  99. 

'  The  one  that  had  the  last  clear  opportunity  to  avoid  the  accident .  .  .is 
solely  responsible  for  it  .  .  .  his  negligence  being  deemed  the  direct  and  proxi- 
mate cause  of  it."     i  Thomp.  Ne^.  230. 

«  See  summary  of  cases  given  m  Shearm  &  Redf.  Neg.,  sec.  99,  where  the 
rulings  of  all  the  American  jurisdictions  are  collected. 

*  It  is  a  fundamental  principle  of  the  doctrine  that  the  defendant's  negligent 
act  must  be  after  or  his  omission  must  continue  subsequent  to  the  plaintiff's 
negligence.  Thus  no  recovery  can  be  allowed  for  the  killing  of  a  trespasser 
due  to  lack  of  adequate  brakes  on  a  train,  since  this  negligent  condition  was 
prior  to  the  plaintiff^s  act.  Smith  v.  Norfolk,  etc.  R.  Co.,  114  N.  C.  728  (1894); 
and  vide  Sullivan  v.  Miss.  Pac.  R.  Co.,  117  Mo.  214  (1893). 

^\t  seems  settled  that  a  charge  that  the  defendant  is  liable  unless  its  ser- 
vants did  everything  in  their  power  to  prevent  the  accident  is  too  narrow  and 
is  good  cause  tor  a  new  trial.  Mobile  R.  Co.  v.  Watly,  69  Miss.  145  (1891); 
Norfolk  etc.  R.  C.  v.  Dunnaway,  93  Va.  29  (1898). 
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before  the  discovery  of  the  plaintiff's  peril.  I(  the  negligent  act 
of  the  defendant  occurred  before  the  plaintiff's  negligence  the 
cases  seem  to  hold  that  the  doctrine  of  the  "  last  clear  chance" 
cannot  be  raised ;  but  there  is  a  great  conflict  of  cases  as  to  the 
true  rule  when  the  defendant  has  been  guilty  of  some  omission 
of  duty  which  prevented  the  plaintiff's  part  from  being  noticed 
in  time  to  avoid  the  injury.  Many  of  the  cases  take  the  view  that 
here  the  doctrine  of  the  last  clear  chance  is  founded  upon  actual 
knowledge  of  the  plaintiff's  danger,  irrespective  of  whether  or 
not  it  was  the  defendant's  duty  to  have  provided  means  of 
knowledge"  and  a  few  jurisdictions  hold  that  under  this  doctrine 
the  defendant  is  liable  only  if  chargeable  with  wanton  fault 
or  recklessness."  It  is  submitted  that  both  these  views  are  not 
only  incorrect  from  the  point  of  view  of  law  and  logic,  but  are  also 
extremely  discreditable  to  civilized  jurisprudence.  The  violation 
of  a  duty  owed  to  the  plaintiff  to  exercise  care  to  discover  his  ex- 
posed situation  should  certainly  not  be  permitted  to  defeat  his 
subsequent  recovery — a  man  should  not  profit  by  his  own  wrong- 
ful act.  The  better  view  and  the  weight  of  authority  accordingly 
holds  the  defendant  liable  if  the  injury  results  from  the  omission 
of  an  act  which  constituted  a  breach  of  duty  owed"  to  the  plain- 
tiff, whether  this  breach  occurred  before  or  after  the  discovery  of 
the  plaintiff's  danger,  if  it  intervened  or  continued  after  the  negli- 
gence of  the  plaintiff  had  ceased. ^^  In  the  principal  case  ante, 
it  is  true  that  the  breach  of  duty  owed  to  the  plaintiff  continued 
practically  up  to  the  time  of  the  injury,  but  the  plaintiff's  own 
negligence  also  continued  until  the  accident  occurred  and  con- 
sequently the  Connecticut  court  rightly  decided  that  the  defend- 
ant's negligence  was  not  the  sole  proximate  cause  and  accordingly 
affirmed  the  non-suit  of  the  lower  cojjrt. 

P.  C.  M.    Jr. 


Trusts — Bank  Deposit  by  Trustee — Smiih  v.  Fuller,^  in  the 
Ohio  Supreme  Court,  is  a  recent  case  denying  the  right  of  a  trustee 
winding  up  the  affairs  of  a  defunct  savings  fund  to  deposit  the 

"  Vide  note  9,  supra. 

"  N.  Y..  N.  H.  &  H.  Ry.  Co.  v.  Kelley,  93  Fed.  745  (1899);  Sweeney  v.  N.  Y. 
Steam  Co.  117  N.  Y.  642  (1890);  Milwaukee  etc.  Co.  v.  Torch,  108  Wis.  593 
(1901);  Barnett  v.  Chicago  &  N.  W.  Ry.  Co.,  132  N.  W.  Rep.  973  (la.,  191 1); 
and  the  decisions  in  Arkansas,  Colorado  and  Montana. 

"  Frazer  v.  Ala.  R.  Co.,  80  Ala.  105  (1886);  Mulhein  v.  D.  L.  &  W.  R.  Co., 
81  Pa.  366  (1877);  and  cases  in  Indiana,  Louisana  and  Oregon. 

^^  Some  of  the  courts  have  gone  astray  on  this  point,  and  have  failed  to  dis- 
tinguish between  a  breach  of  a  duty  owed  and  conduct  amounting  to  wanton 
fault  or  recklessness. 

»  Smith  V.  N.  &  S.  R.  Co.,  114  N.  C.  728  (1894);  Richmond  v.  Sacramento 
Valley  R.  Co.,  18  Cal.  351  (1861);  Battesbull  v.  Humphreys,  64  Mich.  514  (1889); 
Edgerly  v.  Street  R.  Co.,  67  N.  H.  312  (1894);  Virginia  Md.  R.  Co.  v.  White, 
84  Va.  498  (1889);  and  the  decisions  in  Kansas,  Kentucky,  Maryland,  Mississippi^ 
Nevada,  Utah  and  W.  Virginia. 

*99  N.  E.  Rep.  214  (Ohio,  1912). 
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trust  fund,  as  a  general  deposit,  in  another  bank.  The  trustee 
left  the  money  with  the  bank,  upon  a  certificate  of  deposit,  in  his 
name  as  trustee.  The  account  was  not  subject  to  check.  No 
agreement  was  made  to  pay  interest.  There  was  no  stipulation 
for  the  return  of  the  identical  money.  The  bank  failed,  and  the 
trustee  was  allowed  to  maintain  an  action  for  the  whole  sum,  as 
a  preferred  creditor,  on  the  theory  that  the  deposit  was  special. 
The  court  remarked  that  the  trustee  was  without  power  to  make 
a  general  deposit,  because  that  established  the  relation  of  debtor 
and  creditor,  and  therefore  amounted  to  a  loan.  Since  the  bank 
knew  of  the  trust,  from  the  form  of  the  certificate,  the  parties  must 
have  intended  to  act  within  the  limits  of  the  trust  and  make  a 
special  deposit. 

The  holding  of  the  court,  that  a  trustee  may  not  make  a 
generalfdeposit  in  a  solvent  bank,  is  clearly  against  the  weight  of 
authority.*  True,  a  trustee  must  at  all  times  keep  the  trust  res 
under  his  control,'  and  may  not  make  a  loan  of  the  funds  on  merely 
personal  security,  but,  where  the  subject  of  the  trust  is  money, 
a  right  to  deposit  that  money  temporarily  in  a  responsible  bank 
is  recognized  almost  everywhere.*  Such  a  deposit  is  not  regarded 
as  a  loan  in  violation  of  the  trust,  though  the  relation  of  debtor 
and  creditor  exists  between  the  bank  and  the  trustee.  The  dis- 
tinction drawn  in  Law's  Estate^  expresses  very  well  the  under- 
lying thought  of  the  cases.  A  deposit  is  a  temporary  disposition 
of  the  money  for  safe  keeping.  When  not  made  for  safe  keeping, 
but  for  a  fixed  period,  it  is  a  loan.  It  is  upon  this  ground  of  safety 
that  a  trustee  is  justified  in  making  a  general  deposit  of  the  trust 
money  in  a  solvent  bank,  and  upon  this  ground  a  deposit  is  dis- 
tinguished from  a  loan  or  investment. 

A  trustee  who  keeps  a  large  sum  of  trust  money  about  his 
person  can  hardly  be  said  to  be  managing  his  trust  according  to 
the  general  usage  of  prudent  persons.  He  may  be  charged  with 
the  interest  that  would  have  been  earned  had  the  money  been 
deposited,'  and  accordingly,  it  would  seem  that  he  would  be 
chargeable  with  any  consideration  paid  for  a  special  deposit.  If 
no  consideration  is  paid,  the  depositary,  as  a  gratuitous  bailee,  is 
liable  only  for  gross  negligence '-^tta^re,  whether  this  would  there- 
fore be  a  prudent  and  proper  disposition  of  the  trust  fund. 

It  is,  of  course,  a  question  of  sound  common  sense,  to  de- 

« Trustee  v.  Cockrell,  io6  Ky.  578  (1899);  Law's  Est.,  14A  Pa.  499  (1891); 
Officer  V.  Officer,  120  la.  389  (1903);  McAfee  v.  Bland,  11  S.  W.  Rep.  439  (Ky., 
1899). 

'Law's  Est.,  supra)  Frankenfield's  App.,  102  Pa.  589  (1883);  Lewin  on 
Trusts,  1 2  th  ed.,  p.  330;  Sal  way  v.  Salway,  2  Russ.  &M.215  (1831). 

^  Lewin  on  Trusts,  12th  ed.,  p.  330  and  citations. 

*  Supra. 

•  Dalrymple  v.  Gamble,  68  Md.  156  (1887). 

7  Foster  v.  Essex  B'k.,  17  Mass.  479  (1821);  B'k.  v.  Graham,  85  Pa.  91  (1877); 
Whitney  v.  B'k.,  55  Vt.  154  (1882). 
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termine  just  when  a  so-called  deposit  is  really  a  loan — ^just  how 
long  a  temporary  disposition  for  safety  might  be.* 

Upon  the  question  whether  or  not  this  was  in  fact  a  special 
deposit,  it  may  be  said  that  ordinarily,  when  money,  whether  a 
trust  fund  or  not,  is  deposited  in  a  bank,  it  is  deemed  a  general 
deposit,  unless  there  is  an  express  agreement  that  it  shall  be  a 
special  deposit  or  there  are  circumstances  clearly  implying  such 
an  agreement,  for  instance,  that  the  money  is  in  packages  not 
to  be  opened.*  This  is  entirely  consistent  with  the  nature  of  a 
banking  business.  Is  this  presumption  overbalanced  by  the  fact 
that  no  agreement  had  been  reached  relative  to  paying  interest? 

There  are  any  number  of  cases  holding  that  the  addition  of 
the  word  "clerk,"  or  ''judge  of  probate,  license  money,"  or 
"'trustee"  to  the  title  of  an  account  does  not  create  a  special  de- 
posit, in  the  absence  of  an  obligation  to  return  the  specific  money,*" 
nor  does  the  taking  of  an  interest-bearing  certificate  of  deposit," 
or  making  a  deposit  as  the  money  of  a  third  person."  The  trust 
relation  is  not  carried  over  when  there  is  no  misappropriation." 
The  chose  in  action  becomes  the  res  of  the  trust,  and  attempts  to 
secure  priority  upon  the  ground  that  the  money  itself  is  impressed 
with  a  trust,  have  failed.*^  Cases  holding  that  the  depositary 
cannot  refuse  to  pay  to  the  cestui  qui  trust  are  often  cited  as  con- 
trolling in  such  attempts.  While  the  language  used  may  some- 
times seem  to  imply  that  a  trust  is  imposed  on  the  money,  never- 
theless, those  cases  only  decide  that  the  debt  created  by  the  trus- 
tee, belongs  to  the  cestui  qui  trust^^^  and  cannot  be  pressed  to  the 
extent  of  holding  that  the  cestui  qui  trust  should  be  a  preferred 
creditor. 

Deposits  in  violation  of  a  statute  stand  upon  an  entirely 
different  footing,  and  the  depositary  is  held  to  be  a  trustee.**  To 
hold  otherwise  in  such  a  case  would  be  to  ratify  a  wilful  violation 
of  the  law. 

/.  C.  D. 

•  Law's  Est.,  sufra, 

*  Morse  on  Banks  and  Banldne,  §  186;  Brahm  v.  Adldns,  77  111.  263  (1875); 
Dawson  v.  Bank,  5  Ark,  297  (1841). 

»  McLain  v.  Wallace,  103  Ind.  562  (1885);  Otis  v.  Gross,  96  111.  612  (1880); 
Alston  V.  Alabama,  92  Alabama  124  (1891);  Officer  v.  Officer,  supra;  Paul  v. 
Draper,  158  Mo.  197  (1900);  Law's  Est.,  supra, 

"  Ruffin  V.  G)mmis8ioner8,  69  N.  C.  498  (1873). 

>*  Henry  v.  Martin,  88  Wis.  367  (1894). 

"  Rhineland  v.  New  Madrid  Co.,  99  Mo.  App.  381  (1903) ;  Fletcher  v.  Sharpe, 
108  Ind.  276  (1886);  O'Connor  v.  Mech.  Bank,  124  N.  Y.  App.  324  (1891). 

"  Officer  V.  Officer,  supra, 

»  O'Connor  v.  Mech.  Bank,  supra;  Jaffray  v.  Towar,  63  N.  J.  Eq.  530  (1902); 
National  Bank  v.  Ins.  Co.,  104  U.  S.  $4  (1881). 

^McAfie  V.  Bland,  supra;  Distnct  v.  King,  80  la.  497  (1890);  52  Nebr.  I 
(1897).  Contra:  Lowry  v.  Polk  Co.,  51  la.  50  (1879). 
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Agency — Torts — Receivers — ^The  plaintiff  was  injured  as  the  result 
of  a  defective  sidewalk  on  premises  belonging  to  the  defendant  company,  but 
under  the  direct  management  of  its  receiver.  Recovery  was  refused  on  the 
principle  that  a  receiver  is  an  officer  of  the  court  and  not  the  agent  of  him  whose 
property  he  holds.  Carlow  v.  City  Savings  Bank,  137  N.  W.  Rep.  852  (Neb., 
1912). 

A  receiver  is  an  indifferent  person  between  the  parties  to  a  cause,  appointed 
by  the  court  to  receive  and  preserve  the  property  or  fund  in  litigation,  pendente 
lite,  when  it  does  not  seem  reasonable  for  either  party  to  hold  it.  He  is  not 
the  agent  or  representative  of  either  party  to  the  action,  but  is  uniformly  re- 
^rded  as  the  officer  of  the  court.  Williamson  v.  Lehman-Durr  Co.,  136  Ala. 
467  (1902).  This  definition  shows  the  usual  construction  given  to  the  position 
of  a  receiver  in  American  courts.  An  exception  is  made  to  the  general  doctrine 
that  a  receiver  is  not  an  agent  where  it  is  the  party  surrendering  the  property 
who  asks  for  his  appointment.  Under  such  conditions,  the  receiver  may  be 
held  to  be  the  agent  of  the  owner  of  the  property.  Texas  &  Pacific  R.  R.  v. 
Gay,  26  S.  W.  Rep.  599  (Tex.,  1983).  The  distinction  is  made  on  the  ground 
that  in  the  one  case  the  owner  is  compelled  to  surrender  his  property,  while  in  the 
other  it  is  an  entirely  voluntary  act.  Another  exception  is  made  in  Louisiana, 
where,  if  members  of'^a  partnership  ask  for  the  appointment  of  a  receiver  to  wind 
up  the  partnership  affairs,  he  is  held  their  agent,  his  appointment  being  consid- 
ered the  act  of  the  parties  rather  than  the  act  of  the  court.  Kellar  v.  Wil- 
liams, 3  Rob.  321  (La.,  1843). 

In  England,  the  receiver,  when  appointed  by  the  court  is  not  looked  upon 
so  much  as  a  servant  of  the  court,  but  as  a  principal  conducting  a  business  by 
order  of  the  court.  Consequently  he  is  unlimitedly  liable  in  the  conduct  of  the 
business  unless  such  personal  liability  has  been  excluded  by  so  stating  at  the 
commencement  of  the  receivership  or  by  so  inferring  from  the  surrounding  cir- 
cumstances. Re  Glasdis  Copper  Mines,  (1906)  i  Cr.  365;  but  a  receiver  who  car- 
ries on  a  business  for  the  benefit  of  mortgagees  has  been  held  their  agent.  Whim- 
re^^  V.  Moss  Steamship  Co.  Limited,  2  K.  B.  813  (1910).  Where  power  of  ap- 
pointment of  a  receiver  had  been  granted  in  the  mortgage  deed  to  trustees,  the 
receiver  was  held  the  agent  of  mortgagor.     Gosling  v.  Gaskill,  (1897)  A.  C.  575, 

Banks  and  Banking — ^Following  Trust  Funds — ^The  A  bank,  when  in- 
solvent, borrowed  money  from  the  B  bank  on  false  representations  which  amount- 
ed to  fraud.  It  used  the  money  in  the  ordinary  course  of  business  in  paying 
checks.  In  an  action  by  the  B  bank  to  follow  the  money  loaned  as  a  trust  fund 
in  the  hands  of  the  receiver  of  the  A  bank,  it  was  held  that  the  B  bank  had  no 
prior  claim  before  the  other  creditors,  since  the  money  could  not  be  traced  into- 
specific  property  or  funds.  Bellevue  State  Bank  v.  Coffin,  125  Pac.  Rep.  816 
(Idaho,   1912). 

The  weight  of  authority  is  that  when  deposits  are  received  by  a  bank, 
known  by  its  officers  to  be  insolvent,  the  title  to  the  money  passes  to  the  bank, 
but  such  receipt  of  money,  being  a  fraud  on  the  depositor,  renders  the  bank  or 
its  assignee  a  trustee  ex  tnaleficio  and  the  deposit  a  trust  fund,  recoverable  by  the 
depositor.  Cragie  v.  Hadley,  99  N.  Y.  131  (1885);  Corn,  etc.  Bank  v.  Solici- 
tors' Co.,  188  Pa.  330  (1898).  Like  any  other  trust  fund,  if  it  can  be  traced  and 
is  capable  of  identification,  it  may  be  recovered  from  an  assignee  of  the  insolvent 
bank.  If  it  is  a  deposit  of  a  check  or  draft,  remaining  uncollected  in  the  hands 
of  the  receiver,  it  may  be  reclaimed.  First  Nat.  Bank  v.  Strauss,  66  Miss.  479 
(1888).  If  it  has  been  collected,  the  proceeds  form  a  trust  fund  recoverable  from 
the  receiver  of  the  bank.  Higgins  v.  Hayden,  53  Neb.  61  (1897).  I^  the  money 
has  been  invested,  the  cestui  que  trust  may  fix  the  character  of  the  original  fund 
on  the  property.     Burnham  v.  Barth,  89  Wis.  362  (1894). 

Where  the  bank  has  mingled  such  funds  with  the  mass  of  its  other  funds, 
the  question  arises  as  to  what  identification  of  the  trust  fund  is  necessary,  on 
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which  point  there  is  great  conflict  of  authority.  The  early  English  cases  held 
that  money  having  no  earmarks  was  incapable  of  identification  when  mingled 
with  other  funds.  pe%  v.  Deg,  2  P.  Wms.  414  (1727).  But  it  is  now  well  settled 
in  England,  and  this  country  that  there  need  be  no  identification  of  the  identical 
coins,  and  the  mere  fact  that  there  has  been  a  mingling  with  other  coins  is  not 
of  itself  sufficient  to  bar  recovery  by  the  cestui  que  trust.  Knatchbill  v.  Hallett, 
L.  R.  13  Ch.  Div.  696  (1880);  Piano  Mfg.  Co.  v.  Auld,  14  S.  Dak.  512  (1901). 
There  is,  however,  a  line  of  cases  taking  tne  opposite  view.  Union  Nat.  Bank  v. 
GoeU,  138  III.  127  (1801);  Higgins  v.  Hayden,  53  Neb.  61  (1897). 

By  the  great  weight  of  authority,  the  assets  of  the  insolvent  bank  must  have 
been  actually  augmented  to  the  extent  of  such  a  trust  fund.  The  trust  fund 
must  be  traced  into  the  bank's  assets,  and  it  must  be  shown  to  have  reached  the 
receiver.  Board  v.  Wilkinson,  119  Mich.  655  (1899);  State  v.  Foster,  5  Wyo. 
199  (1894).  If  the  transaction  however  amounted  to  no  more  than  an  exchange 
of  creditors,  the  mere  cancelling  of  one  liability  and  assumption  of  another,  or, 
if  the  money  was  used  in  the  discharge  of  indebtedness,  the  assets  have  not  been 
increased  thereby.     Insurance  Co.  v.  Caldwell,  Kan.  156  (1898). 

Combinations  in  Restraint  of  Trade — Sales  Agreements — ^Yearly 
agreements  were  made  between  a  combination  composed  of  independent  firms 
engaged  in  the  sugar  refining  business  and  their  customers,  whereby  ten  cents 
per  hundred  weight  was  to  be  returned  to  the  customer  provided  he  dealt  ex- 
clusively with  the  combination  during  the  next  succeeding  year.  A  {purchaser 
sought  to  avoid  payment  on  the  ground  that  he  was  dealing  with  a  combination  in 
restraint  of  trade.  Inasmuch  as  the  contract  itself  was  not  in  restraint  of  trade» 
the  seller  was  allowed  to  recover  the  purchase  price.  Wilder  Mfg.  Co.  v.  Com 
Products  Refining  Co.,  75  S.  E.  Rep.  918  (Ga.,  1912). 

The  doctrine  of  the  principle  case  is  well  recognized  in  prosecutions  under 
the  Act  of  July  2d,  1890,  c.  647.  It  is  no  defence  to  recovery  for  the  price 
of  goods  that  the  seller  is  an  illegal  combination  in  restraint  of  trade.  Harrison 
V.  Glucose  Refining  Co.,  116  Fed.  304  (1902),  but  where  the  contract  of  sale  is 
part  of  the  illegal  scheme  to  restrain  trade,  the  purchase  price  of  the  goods  can- 
not be  recover^!.  Conelly  v.  Union  Sewer  Pipe  Line  Co.,  184  U.  S.  540  (1901). 
Mere  granting  of  rebates  in  return  for  exclusive  trade  during  a  limited  period  is 
not  in  itself  such  a  scheme  to  restrain  trade.  In  re  Corning,  51  Fed.  205  (1893); 
In  re  Greene,  52  Fed.  105  (1893).  Yet  if  the  contract  itself  is  illegal  the  buyer 
may  not  retain  the  goods  and  recover  the  price.  Empire  Distilling  Co.  v.  Mc- 
Nulta,  77  Fed.  700  (1897). 

Where  the  purchaser  who  dealt  with  a  corporation  was  given  low  profitable 
rates  in  return  for  exclusive  trade  and  prices  were  made  prohibitive,  for  a  purchaser 
who  did  not  deal  exclusively  with  the  corporation,  there  was  no  violation  of  the 
statute.  Whitewell  v.  Continental  Tobacco  Co.,  125  Fed.  454  (1904).  Nor  was 
there  a  violation  in  granting  an  exclusive  right  to  sell  the  products  of  a  manufac- 
turer, Virtue  v.  Creamery  Package  Co.,  179  Fed.  115  (1910),  nor  in  an  agreement 
not  to  ship  any  of  the  purchased  products  out  of  a  certain  state,  Phillips  v.  Solon 
Portland  Cement  Co.,  125  Fed.  593  (1903).  But  there  is  a  violation  when  job- 
bers purchasing  from  a  corporation  agree  to  resell  only  at  a  certain  price, 
Continental  Wall  Paper  Co.  v.  Voight,  212  U.  S.  227  (190^),  and  where  a  combi- 
nation of  manufacturers  agree  not  to  sell  to  another  who  is  in  debt  to  any  one  of 
them.     Fred  Heim  Brewing  Co.  v.  Belinder,  71  S.  W.  Rep.  691  (Mo.,  1902}. 

Contracts — Illegality— 'In  a  suit  on  notes  by  indorsee  against  maker,  the 
defense  that  the  notes  were  given  to  the  payee  for  a  purpose  in  violation  of  a 
Federal  statute,  and  that  the  indorsee  had  notice  of  this  when  he  took  the  notes^ 
was  held  good.     Bank  v.  Smith,  125  Pac.  Rep.  632  (N.  M.,  1912). 

This  merely  follows  the  well-settled  rule  that  an  executory  contract  founded 
upon  illegal  considerations  can  not  be  enforced.  Wood  v.  Wood's  Est.,  69  Pac. 
Rep.  981  (Cal.,  1902);  Wilerx  v.  Brayzos,  74  Conn.  208  (1901);  McMulta  v. 
Bank,  45  N.  E.  Rep.  954  (III.,  1897).  And  if  the  contract  is  executed,  the  court 
will  not  relieve  the  party  from  loss  by  having  performed  it.  Richardson^  v. 
Buhr,  77  Mich.  632  (1889).     Neither  will  equity  enforce  it  or  relieve  the  parties. 
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Jones  V.  Redman,  5  Ky.  Law  Rep.  767  (1884);  Bleasdell  v.  Fowle,  120  Mass. 
447  (1876).  The  law  leaves  the  parties  where  it  finds  them,  not  for  the  sake  of 
the  party  deriving  the  benefit,  but  for  the  law's  sake  and  that  only.  Attaway 
V.  Bank,  5  S.  W.  Rep.  16  (Mo..  1887). 

So  the  party  already  benefited  will  not  be  estopped  from  asserting  the  il- 
legality of  the  consideration,  for  the  courts  will  not  permit,  directly  or  indirectly, 
an  action  to  be  maintained  where  it  is  necessary  to  have  recourse  to  such  a  con- 
tract. McMullen  v.  Hoffman,  174  U.  S.  639  (1899),  limiting  Brooks  v.  Martin, 
2  Wall.  70  (U.  S.,  1863). 

It  is  immaterial  whether  the  offense  was  malum  prohibitum  or  malum  in  se, 
Haggerty  v.  St.  Louis  Ice  Co.,  143  Mo.  238  (1898). 

Contracts— Penalty  or  Liquidated  Damages— Where  a  contract  was 
entered  into  for  the  purchase  of  a  grain  elevator  and  flouring  mill  for  $12,500 
and  the  seller  further  agreed  not  to  re-engage  in  business  for  five  years  "under 
penalty  of  $6,200  as  liquidated  damaees,"  such  contract  must  be  regarded  as 
providing  a  penalty  and  not  liquidated  damages.  Mount  Airy  Milling  &  Grain 
Co.  V.  Runkles,  84  Atl.  Rep.  533  (Md.,  1912). 

Whether  an  amount  stated  in  a  contract  is  to  be  regarded  as  a  penalty  or 
as  liquidated  damages  is  not  controlled,  or  indeed  necessarily  affected,  by  the 
employment  of  either  or  both  of  these  terms.  Hoagland  v.  Sc^ur,  38  N.  J.  L. 
236  (1876);  Bagley  v.  Peddie,  16  N.  Y.  469  (1857);  Sheve  v.  Brereton,  51  Pa. 
175  (1865);  Davis  V.  Freeman,  10  Mich.  188  (1862). 

Regard  must  be  had  to  the  language  of  the  contract,  the  intention  of  the 
parties  as  gathered  from  all  its  provisions,  the  subject  of  the  contract  and  its 
surroundings,  the  ease  or  difficulty  of  measuring  the  breach  in  damages  and  the 
sum  stipulated.     Clements  v.  Schuylkill  River  £.  S.  R.  Co.,  132  Pa.  445  (1890). 

Even  where  the  parties  expressly  stipulate  in  the  recitals  of  the  contract 
that  the  sum  mentioned  shall  be  regarded  as  liquidated  damages  and  not  as  a 
penalty,  or  where  any  other  laneuage  equally  conclusive  has  b€«n  used,  the  courts 
will  still  hold  the  question  to  depend  upon  the  meaning  and  intent  of  the  parties 
as  gathered  from  a  full  view  of  the  provisions  of  the  contract,  the  terms  used  to 
express  such  intent  and  the  peculiar  circumstance  of  the  subject  matter  of  the 
agreement.  Perkins  v.  Lyman,  11  Mass.  76  (18 14);  Chase  v.  Allan,  79  Mass. 
42  (1859);  Dakin  v.  Williams,  17  Wend.  447  (N.  Y.,  1837);  Streeper  v.  Williams, 
48  Pa.  450  (1865). 

The  tendency  and  preference  of  the  law  is  to  regard  a  sum  stated  to  be  pay- 
able if  a  contract  is  not  fulfilled  as  a  penalty  and  not  as  liquidated  damages. 
Yet  courts  endeavor  to  learn  from  the  subject  matter  of  the  contract,  the  na- 
ture of  the  stipulations,  and  the  surrounding  circumstances,  what  was  the  real  . 
intent  of  the  parties,  and  are  governed  by  such  intent.  Cushing  v.  Drew,  97 
Mass.  445  (1867). 

To  determine  whether  the  sum  named  is  intended  as  a  penaltv  or  as  liqui- 
dated damages,  it  is  necessary  to  look  to  the  whole  instrument,  its  subject  matter, 
the  ease  or  difficulty  of  measuring  the  breach  in  damages,  and  the  magnitude  of 
the  stipulated  sum,  not  only  as  compared  with  the  value  of  the  subject  of  the 
contract,  but  in  proportion  to  the  probable  consequences  of  the  breach.  Bur- 
rill  V.  Daggett,  77  Me.  545  (1885). 

Courts— Absence  of  Judge  During  the  Trial — ^The  judge  in  a  criminal 
case,  with  the  consent  of  both  parties,  absented  himself  from  the  court-room 
during  a  part  of  the  prosecutor's  argument,  in  order  to  prepare  his  charge,  but 
it  was  held  that  such  absence  was  not  ground  for  reversal  unless  the  accused  was 
prejudiced  by  the  absence.    Hughes  v.  State,  149  S.  W.  Rep.  173  (Tex.,  1912). 

In  a  legal  sense  the  judge  of  a  court  is  the  court  and  there  can  be  no  court  with- 
out a  judge.  Pressley  v.  Lamb,  105  I nd.  171  (1885) ;  and  in  felony  cases,  his  pres- 
ence is  essential  to  the  organization  of  the  court.  O'Brien  v.  People,  17  Colo.  561 
(1892).  The  judge  should  be  present  during  all  the  stages  of  the  trial.  Home 
V.  Rogers,  no  Ga.  ^62  (1900).  If  it  becomes  necessary  for  him  to  be  tenipor- 
arily  absent,  he  should  suspend  the  proceedings  until  his  return.  Well  v.  O'Hare, 
209  111.  627  (1904).    His  absence  during  the  examination  of  a  witness  or  the  ar- 
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gument  of  counsel,  or  at  the  handing  in  of  the  verdict,  is  reversible  error.  People 
V.  Blackman,  127  Cal.  248  (1899);  Stokes  v.  State,  71  S.  W.  Rep.  248  (Ark., 
IQ02).  But  his  absence  is  not  reversible  error,  where  he  is  still  within  hearing  of 
the  argument  or  evidence,  and  where  he  is  in  a  position  to  pass  on  any  question 
which  may  arise  therein,  so  that  nothing  prejudicial  may  result.  Schintz  v. 
People,  178  111.  320  (1899);  Rowe  v.  People,  26  Colo.  542  (1890).  A  temporarv 
absence  of  the  judge  during  argument  may  be  waived,  and  the  defendant  will 
be  bound  by  such  waiver  m  the  absence  of  any  prejudice  to  him.  State  v. 
Hammer,  116  Iowa  284  (1902). 

According  to  the  weight  of  authority,  in  the  prosecution  of  felonies,  the  pre- 
sence of  the  judge  at  all  stages  of  the  trial  is  absolutely  essential  to  its  validity, 
and  his  absence  from  the  trial  for  a  considerable  length  of  time  without  suspend- 
ing proceedings  will  vitiate  the  trial  and  is  reversible  error.  EUerbe  v.  State, 
JS  Miss.  522  (1807).  In  the  case  of  misdemeanors,  it  has  been  held  that  the 
judge  may  give  place  to  another  by  consent,  and  if  he  does  so  without  objection 
m  advance,  consent  will  be  presumed.  EUerbe  v.  State,  75  Miss.  522  (1897); 
TurbeviUe  v.  State,  56  Miss.  763  (1879).  In  civil  trials,  the  absence  of  the  judge 
without  consent  is  reversible  error  in  some  states.  Smith  v.  Sherwood,  95  Wis.  558 
(1897)-  When,  however,  no  objection  is  made,  it  will  not  generally  be  reversible; 
in  oraer  to  get  a  new  trial,  objection  must  not  only  be  made,  but  his  absence  must 
be  prejudicial.     De  Houghnes  v.  Western  Co.,  84  S.  W.  Rep.  1066  (Tex.,  1905). 

Ckdiss — ^AssAULT  AND  Battbry — BuRDEN  OF  PROOF — On  an  indictment 
for  assault  with  a  deadly  weapon,  the  prosecution  has  made  out  a  prima  facie 
case  when  it  proves  that  the  defendent  pointed  a  cocked  pistol  at  the  prosecutor 
and  advanced  toward  him  in  a  threatening  manner.  The  fact  that  the  gun  was 
unloaded  (if  such  is  the  fact)  is  a  matter  of  defence.  Territory  v.  Gomez,  125 
Pac.  Rep.  702  (Ariz.,  1912). 

In  another  recent  case,  State  v.  Yturaspe,  125  Pac.  Rep.  802  (Idaho,  1912) 
where  the  defendant  was  indicted  for  assault  with  a  deadly  weapon  the  court 
held  that  there  must  be  intent  and  a  present  ability  to  perpetrate  the  battery  and 
therefore  the  jury  must  believe  beyond  a  reasonable  doubt  that  the  gun  was 
loaded. 

On  the  main  point,  that  there  can  be  no  assault  with  a  deadly  weapon  in 
pointing  an  unloaded  gun  at  another,  the  two  cases  mentioned  above  are  in  ac- 
cord with  each  other  and  the  majority  of  jurisdictions.  Regina  v.  James,  i  Car 
&  K.  529  (Eng.,  1844);  Regina  v.  Baker,  i  Car  &  K.  253  (Eng.,  1843);  State  v. 
Godfrey,  17  Ore.  300  (1889);  People  v.  Wells,  145  Cal.  138  (1905);  State  v.  Sears, 
86  Mo.  169  (1885) ;  Chapman  v.  State;  78  Ala.  463  (1885).  These  cases  show  that, 
unlike  the  civil  action,  the  test  is  not  the  unlawfully  putting  another  in  fear. 
People  v.  Lilley,  43  Mich.  525  (i88o);  although  on  the  other  hand  this  was  held 
the  test  in  State  v.  Shepherd,  10  Iowa  126  (1859)  and  in  State  v.  Mitchell,  1391 
Iowa  455^  (1908).  In  State  v.  Atkinson,  141  N.  C.  734  (1906),  it  was  hM 
assault  with  a  deadly  weapon  even  though  the  gun  was  unkiaded. 

The  two  principle  cases  differ  from  each  other  on  the  question  as  to  who  shall 
assume  the  burden  of  proof.  Jurisdictions  differ  in  the  same  manner  some  hold- 
ing the  state  must  prove  the  weapon  was  loaded.  People  v.  Jacobs,  29  Cal.  570 
(1866);  State  V.  Napper,  6  Nev.  113  (1870);  and  others  holding  that  where  all 
the  circumstances  are  such  as  would  exist  if  one  were  using  a  loaded  gun,  direc- 
tions to  acquit  would  be  error  and  the  fact  that  the  gun  was  unloaded  (if  such  be 
the  fact)  is  a  matter  of  defence.  State  v.  Herron,  12  Mont.  230  (1892);  Crow  v. 
State,  41  Tex.  468  (1874). 

Crdces — Involuntary  Manslaughter— Automobilbs — Defendant  was 
indicted  and  convicted  of  involuntary  manslaughter  under  a  statute  which  under- 
takes to  make  penal  the  operation  of  an  automobile  on  the  highway  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper,  and  upon  approaching  a  crossing 
of  intersecting  highways,  at  a  speed  greater  than  six  miles  per  hour.  The  court 
held  that  so  much  of  the  statute  which  related  to  driving  at  an  unreasonable 
ttpeed  was  too  indefinite  in  its  terms  to  be  capable  of  enforcement,  and  therefore 
void,  but  the  convictions  would  be  upheld  on  the  count  for  approaching  a  cross- 
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iiu[  at  a  speed  greater  than  six  miles  per  hour.  Hayes  v.  State,  75  S.  E.  Rep.  523 
(Ga.,  1912). 

This  decision  is  novel  in  that  all  the  states  have  passed  similar  statutes,  and 
nciunicipalities,  ordinances,  regulating  the  speed  of  motors  and  from  this  deci- 
sion it  would  seem  unsafe  for  the  prosecution  not  to  include  counts  for  the  com- 
mon law  offense.  But  the  better  view  of  the  statute  is  expressed  in  Schultz  v. 
State,  130  N.  W.  Rep.  972  (Neb.,  191 1),  where  a  conviction  under  a  similar 
statute  was  sustained,  holding  that  the  indictment  did  charge  a  crime  and  the 
statute  was  not  void  for  unreasonableness.  Accord:  State  v.  Watson,  216  Mo. 
420  (1909). 

The  offense  would  have  been  manslaughter  at  common  law,  for  one  who  with 
reckless  disregard  for  the  safety  of  others  so  negligently  drives  an  auto  in  a  public 
street  as  to  cause  the  death  of  another  is  guilty  of  criminal  homicide.  State  v. 
Campbell,  82  Conn.  671  (1Q09).  An  indictment  under  a  statute  making  it  penal 
"to  ride  or  drive  faster  than  a  common  traveling  pcux,"  was  held  sufficiently 
definite  to  charge  a  crime  in  State  v.  Smith,  29  R.  I.  439  (1908). 

Crimes — Wilful  Trespass  as  a  Crime  in  Pennsylvania — ^Several  per- 
sons having  been  convicted  and  committed  to  a  county  jail  for  wilful  trespass 
upon  posted  land  under  the  Act  of  April  14,  1905,  Pa.  P.  L.  169,  were  summarily 
released  by  the  sheriff.  In  a  criminal  prosecution  of  the  sheriff  under  the  Act 
of  March  31,  i860,  Pa.  P.  L.  382,  the  majority  of  the  court  held  wilful  trespass 
upon  posted  land  to  be  a  public  offense  or  crime  within  the  meaning  of  the  Act 
ot  i860  and  that  the  conviction  of  the  sheriff  was  therefore  legal.  Com.  v. 
Shields,  50  Pa.  Super.  Ct.  194  (19 12). 

At  common  law  trespass,  without  more,  upon  realty  was  not  a  crime  but  a 
purely  civil  injury  on  account  of  which  an  action  for  damages  lay.  Worrall  v. 
Rhoads,  2  Whart.  427  (Pa.,  1837).  But  the  Act  of  1905  now  declares  this  a 
public  wrone,  subject  to  a  penalty.  Although  in  Com.  v.  Lapempti,  16  Pa. 
U.  R.  403  (1906),  a  storekeeper  who  went  upon  such  posted  land  to  collect 
bills  due  him  from  tenants  residing  thereon,  was  held  liable,  yet  a  storekeeper 
who  delivers  goods  previously  ordered  to  such  tenants,  having  their  implied  in- 
vitation, is  not  a  trespasser  within  the  Act.  Com.  v.  Burford,  38  Pa.  Super. 
Ct.  201  (1909),  affirmed  in  225  Pa.  93  (1909).  But  if  he  go  beyond  such  im- 
plied invitation  and  solicit  orders  from  those  to  whom  he  does  not  deliver  at  the 
time,  he  is  a  trespasser  to  that  extent.  Com.  v.  Shapiro,  41  Pa.  Super.  Ct.  96 
(1009).  Nor  does  the  Act  of  May  29,  1901,  Pa.  P.  L.  302,  providing  that  "  public 
fisning  shall  exist"  in  navigable  streams,  give  the  public  a  right  to  fish  in  a  creek 
the  bed  of  which  is  privately  owned  and  posted  according  to  the  Act  of  190^. 
Com.  V.  Foster,  36  Pa.  Super.  Ct.  435  (1908).  Although  a  penal  proceeding,  it 
has  been  held  not  reversible  error  to  bring  the  proceeding  in  the  name  of  the  prose- 
cutor instead  of  the  Commonwealth  to  the  use  of  the  school  district.  Tewsburv 
V.  Miller,  9  Lack.  Jur.  262  (Pa.,  1908).  The  trespass,  however,  must  be  wilful; 
not  every  common  law  trespass  will  warrant  a  conviction,  as  Com.  v.  Burford, 
supra;  Com.  v.  Fluck,  7  Just.  L.  R.  (Somerset  Co.,  Pa.,  1908). 

Fraud  on  Marital  Rights  of  a  Wife — In  Allen  v.  Allen,  99  N.  E.  Rep. 
462  (Mass.,  19 1 2),  the  defendant  had  taken  a  conveyance  of  property  from  a 
relative,  in  consideration  of  a  bond  for  support.  The  relative  was  then  being 
sued  for  breach  of  promise  of  marriage,  and  shortly  afterward  married  the  com- 
plainant in  that  suit.  He  represented  to  her  that  he  still  held  the  property; 
which  partly  inducedjthe  marriage.  It  was  held  that,  as  there  was  no  agreement 
of  marriage  when  the  conveyance  was  made,  it  was  not  in  fraud  of  her  marital 
rights,  and  that  where,  as  here,  there  was  a  valid  consideration,  she  must  show 
both  fraudulent  intent  of  the  ^ntor  and  knowledge  by  the  grantee. 

The  general  rule  in  Amenca  is  that  a  voluntary  ante-nuptial  conveyance  by 
a  husband  is  in  fraud  of  his  wife's  marital  rights  and  void.     Murray  v.  Murray* 


L.  515  (1847);  Thayer  v.  Wheelock,  14  Vt.  107  (1842);  Baird  v.  Steame,  15 
Phila.  339  (Pa.,  1882);  Youngs  v.  Carter,  50  How.  Prac.  410  (N.  Y.,  1875). 
Even  though  in  pursuance  of  a  previously  formed  intent  which  was  not  disclosed. 
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Brown  v.  Bronson,  35  Mich.  415  (1877).  And  though  the  husband  could  have 
defeated  the  wife's  right  of  homestead  by  moving.  Arnegaard  v.  Amegaard,  7 
N.  D.  475  (1898). 

But  the  marriage  must  have  been  contemplated,  Tate  v.  Tate,  18  N.  C. 
22  (1834);  Gainor  v.  Gainor,  26  la.  337  (1868).  And  there  must  have  been  an 
intention  to  defraud  the  wife.  Ross's  Appeal,  127  Pa.  4  (1889).  However,  a 
reasonable  provision  for  children  by  another  wife  is  not  a  fraud  on  marital 
rights,  where  there  is  ample  provision  made  for  the  present  wife.  Ross's  Appeal 
supra;  Kinne  v.  Webb,  54  Fed.  64  (1893);  Alkire  v.  Alkire,  134  Ind.  350  (1892). 

Statutes  r^ulating  the  property  rights  of  huiband  and  wife  have  weakened 
the  rule  as  to  fraud  on  mantal  rights.  Kerr  on  Fraud  and  Mistake,  4th  ed., 
p.  288;  Brinkley  v.  Brinkley,  128  N.  C.  503  (1901);  Butler  v.  Butler,  21  Kans. 
521   (1879). 

Property  so  conveyed  will  not  be  followed  into  the  hands  of  a  bona  fide 
purchaser.  Chandler  v.  Hollingsworth,  3  Del.  Chan.  120  (1867).  'I^his  last 
case  contains  an  excellent  outline  of  the  law  upon  the  subject,  in  England  and 
America. 

Fraudulent  Conveyances — Grantee's  Liability  for  Rent — ^Tate  v. 
Saunders,  149  S.  W.  Rep.  485  (Mo.,  19 12),  was  a  dispute  as  to  a  building  restric- 
tion. The  owner  of  the  restricted  premises  fraudulently  conveyed  them,  to  avoid 
paying  the  judgment  for  damages  about  to  be  given  against  him.  In  an  opinion 
holding  the  conveyance  void  the  court  decided  that  the  fraudulent  grantee 
could  not  be  held  accountable  to  the  judgment  creditor  for  rents  accruing  before 
the  execution  sale  under  the  judgment  against  the  grantor. 

This  b  in  accord  with  the  better  considered  cases.  A  judgment  creditor  has 
no  interest  in  the  land  other  than  to  sell  it.  Freeman  on  Judgments,  §  338;  and 
can  only  claim  the  proceeds  of  land  after  it  has  been  sold  on  his  execution.  Con- 
ard  V.  Atlantic  Co.,  i  Pet.  443  (1828).  Where  there  is  no  secret  trust  in  favor  of 
the  grantor,  and  the  property  is  subject  to  execution,  the  fraudulent  grantee  is 
not  accountable  for  prior  rent.  Warner  v.  Blakeman,  ^43  N.  Y.  487  (1868); 
Stout  V.  Phillipi,  41  W.  Va.  339  (1895);  Robinson  v.  Stewart,  10  N.  Y.  189  (1854); 
Ringgold  V.  Waggoner,  14  Ark.  69  (1853);  Higgins  v.  York,  2  Atkyns  107  (1740); 
Jacobs  V.  Smith,  89  Mo.  673  (1886);  State  v.  McBride,  81  Mo.  349  (1883). 
Contra:  Kitchell  v.  Jackson,  71  Ala.  557  (1882);  Parr  v.  Saunders,  11  S.  E.  Rep. 
979  (Va.,  1880);  Booth  V.  Wiley,  102  Ills.  84  (1881).  Where  there  is  a  secret 
trust,  the  fraudulent  grantee  is  bound  for  all  rents  and  profits  as  he  merely 
represents  the  debtor.  Marshall  v.  Croom,  60  Ala.  132  (1877);  Strikes  Case,  i 
Bland.  57  (Md.,  1817). 

A  creditor  may  compel  a  fraudulent  grantee  to  account  for  rents  accruing 
after  the  death  of  the  fraudulent  grantor,  where  there  is  no  property  in  the 
estate..  Jones  v.  McCIeod,  61  Ga.  602  (1878);  or  after  the  bankruptcy  of  the 
fraudulent  grantor.  Sands  v.  Codwise,  4  Johns.  536  (N.  Y.,  1808;;  or  from 
the  time  a  court  of  equity  sequestrates  the  property.  Flaherty  v.  Stephenson, 
56  W.  Va.  192  (1904).  The  trustee  of  an  insolvent  may  have  an  accounting  for 
rent  due  after  the  estate  vests  in  him.     Kipp  v.  Hanna,  2  Bland.  26  (Md.,  1820). 

The  rule  of  the  foregoing  cases  seems  to  be  that  a  grantee  in  fraud  of  credi- 
tors is  liable  only  for  rents  and  profits  accruing  after  his  claim  of  title  in  himself 
has  in  some  way  been  defeated. 

Highways — ^Liabilities  for  Injuries — Personal  Liability  of  Offi- 
cials— Smith  V.  Zimmer,  125  Pac.  Rep.  424  (Mont.,  191 2),  recognizes,  but 
limits  ri^dly,  the  right  of  recovery  of  one  injured  through  a  defect  in  a  highway, 
by  requiring  that  the  commissioners  must  have  actual  notice  of  the  defective 
condition  laid  before  them  at  a  formal  meeting  of  the  Board,  inasmuch  as  what 
comes  to  their  individual  notice  can  not  be  charged  against  them  as  official 
knowledge.  The  decision  is  based  on  Daniels  v.  Hathaway,  65  Vt.  247  (1892), 
but  that  case,  in  view  of  its  peculiar  facts,  can  hardly  be  said  to  be  an  authority 
on  the  question  of  the  liability  of  officers  primarily  charged  with  maintenance  of 
highways. 

In  American  jurisdictions  the  broad  right  of  recovery  in  favor  of  travelers 
injured  through  cfefects  in  highways  is  recognized  as  against  officers  charged 
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with  proper  maintenance  thereof,  and  having  at  their  command  instrumentali* 
ties  to  raise  the  requisite  funds.  Tearney  v.  Smith,  86  III.  392(1877);  War  n 
V.  Clement,  24  Hun.  472  (N.  Y.,  1881).  This  right  is  founded  upon  the  obligat  n 
resting  upon  such  officers,  arising  out  of  the  determination  of  their  powers  and 
duties  in  respect  to  such  maintenance,  and  their  acceptance  of  the  office,  as  de- 
fined by  common  law  or  by  statute,  or  by  both.  Harris  v.  Carson,  40  III.  App. 
147  (1891);  Hathaway  v.  Hinton,  46  N.  C,  243  (I  Jones,  Law,  1853);  Leoni 
T'w*p.  V.  Taylor,  20  Mich.  153  (1888).  The  work  is  ministerial  in  character,  and 
they  are  responsible  for  negligent  performance.  Mason  v.  Pearson,  50  U.  S. 
0  How.  248  (1850);  County  Comm'rs  v.  Gibson,  36  Md.  229  (1872);  Dean  v. 
New  Milford  Twp.,  5  Watts  &  S.  545  (Pa.,  1843);  Twp.  v.  Graver,  125  Pa.  24 
(1889).  The  contrary  doctrine  was  once  in  force  in  New  York  (though  now  re- 
pudiated) as  laid  down  in  Bartlett  v.  Crozier,  17  Johns.  450  (N.  Y.,  1821),  and 
its  effect  is  traceable  in  the  decisions  of  some  states,  as  seen  in  Lynn  v.  Adams,  2 
Ind.  143  (2  Cart.,  1850);  Dunlap  v.  Knapp,  14  Oh.  St.  64  (1862);  McConnell  v. 
Dewey,  5  Neb.  385  (1877);  and  Worden  v.  Witt,  4  Idaho,  404  (1895). 

Insurance — ^Waiver  op  Stipulations — Knowledge  of  Agent — In 
Western  NatM.  Ins.  Co.  v.  Marsh,  125  Pac.  Rep.  1094,  (Okla.,  1912),  it  was  held 
that  when  a  local  agent  of  a  fire  insurance  company,  who  has  the  power  to  ac- 
cept a  risk  and  deliver  the  policy  is  advised  and  has  full  knowledge  of  the  fact  that 
other  insurance  upon  the  property  is  in  force,  and  with  that  knowledge  accepts 
the  i>remium  and  delivers  the  policy,  such  policy  is  binding  on  the  company, 
notwithstanding  the  fact  that  it  contains  a  provision  prohibiting  the  existence 
of  concurrent  insurance  without  written  consent  thereto  indorsed  on  the  policy, 
and  also  contains  a  provision  that  none  of  the  company's  officers  or  agents  can 
waive  any  of  its  provisions,  except  in  writing  indorsed  on  the  policy.  This  de- 
cision is  the  first  handed  down  m  Oklahoma  on  an  insurance  contract  entered 
into  since  statehood;  and  in  adopting  this  ruling  the  court  cites  in  accord  au- 
thorities from  forty-one  state  jurisdictions.  Morgan  v.  Ins.  Co.,  130  Mich. 
427  (1902);  In  re  M.  &  M.  Ins.  Co.,  97  Minn.  98  (1006);  Spaulding  v.  Ins.  Co., 
71  N.  ft.  ^41  (1002);  Farnum  v.  Ins.  Co.,  83  Cal.  246  (1890),  etc. 

This  line  of  cases  is  flatly  contra  to  the  rulinc^s  of  the  U.  S.  Supreme  Court, 
and  the  Massachusetts  and  English  courts,  whicn  hold  that  parol  contempor- 
aneous evidence  is  inadmissible  to  contradict  or  vary  the  express  and  unam- 
biguous terms  contained  in  the  instrument;  the  provision  (as  to  non- waiver,  and 
requirement  of  variation  to  be  indorsed  in  writing)  is  reasonable,  and  constitutes 
a  condition  the  breach  of  which  will  avoid  a  contract  of  insurance.  Assurance 
Co.  V.  Building  Assoc.,  183  U.  S.  308  (1901);  Parker  v.  Ins.  Co.,  162  Mass.  479 
(1895);  Kyte  V.  Assur.  Co.,  144  Mass.  43  (1887);  Weston  v.  Eames,  i  Taunt, 
115  (Eng.,  1808). 

Most  of  the  state  decisions  are  based  upon  the  grounds:  (i)  That  the  com- 
panies are  bound  by  the  acts  and  knowledge  of  the  agents,  as  to  conditions  ex- 
isting at  the  inception  of  the  policy,  Ins.  Co.  v.  Yeagley,  163  Iowa,  651;  (2)  it 
is  a  peculiar  contract,  calling  for  care  on  the  part  of  courts  to  protect  the  weaker 
party,  Grabbs  v.  Ins.  Co.,  125  N.  C.  389  (189^);  Barnard  v.  Ins.  Co.,  38  Mo. 
App.  106  (1889);  (3)  prevent  a  fraud  by  allowing  the  company  to  accept  bene- 
fits, and  thus  leading  insured  to  believe  he  had  protection,  Young  v.  (as.  Co., 
45  Iowa  377  (1876);  Ins  Co.  v.  Jones,  62  111.  458  (1872);  Ins.  Co.  v.  Yeaeley^ 
supra;  Patten  v.  Ins.  Co.,  40  N.  H.  375  (i860);  Wilkins  v.  Ins.  Co.,  43  Minn. 
177  (1890);  Allen  V.  Ins.  Co.,  133  Cal.  29  (1901). 

Interstate  Commerce — Original  Package — End  op  Shipment — In 
Shaw  V.  City  of  Atlanta,  75  S.  E.  Rep.  -j86  (Ga.,  1912),  it  was  held  that  an  inter- 
state shipment  of  intoxicating  liquor  nad  arrived,  within  the  meaning  of  the 
Wilson  Act,  where  the  vendee  received  delivery  orders  in  exchange  for  the  bill 
of  lading,  although  the  liquor  was  never  removed  from  the  carrier's  warehouse. 
This  is  a  case  interpreting  the  Wilson  Act  (Act  Aug.  8,  1890,  c.  728,  26  Stat. 
313)  which  provided  that  intoxicating;  liquors  shipped  in  interstate  commerce 
diould,  upon  arrival  in  a  state,  be  subject  to  the  operation  of  the  state  laws. 

In  Rhodes  v.  Iowa,  170  U.  S.  412  (1897),  it  was  held  that  there  was  no  ar- 
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rival  "  until  arrival  at  the  point  of  destination  and  delivery  there  to  the  consignee." 
Heyman  v.  Ry.,  203  U.  S.  270  (1906),  refused  to  decide  whether  a  constructive 
delivery  would  constitute  an  arrival;  Adams  Express  Co.  v.  Ky.,  206  U.  S.  133 
(1906),  said:  "That  the  agent  (of  the  carrier)  consented. to  hold  the  whiskey 
(for  a  time)  did  not  destroy  the  character  of  the  transaction  as  one  of  interstate 
commerce;"  Louisville,  etc.  R.  R.  v.  Cook  Co.,  223  U.  S.  70  (191 1),  held  that 
the  Wilson  Act  does  not  apply  before  actual  delivery  to  the  consignee,  and  the 
court  cited  the  foregoing  cases.  The  result  of  these  decisions  indicates  that 
actual  delivery  to  the  consignee  is  necessary  to  constitute  an  arrival. 

The  courts  |of  Maine  hold  that  the  liquor  has  arrived  if  it  has  been  delivered^ 
actually  or  constructively.  State  v.  Intoxicating  Liquors,  io6  Me.  138  (1909); 
State  V.  Parshley,  108  Me.  410  (191 1);  State  v.  Intoxicating  Liquors,  102  Me. 
J85  (1907),  overruling  State  v.  Intoxicating  Liquors,  05  Me.  140  (1901),  which 
held  that  the  liquor  had  arrived  when  the  carrier  placed  it  in  its  warehouse. 
The  ruling  of  the  principal  case  is  in  accord  with  these  decisions,  as  is  State  v. 
18  Casks  of  Beer,  24  Okla.  786  (1900).  It  is  to  be  mentioned  that  the  latter 
case  refused  to  follow  the  rule  laid  down  in  the  criminal  courts  of  that  state» 
viz,:  that  the  interstate  commerce  does  not  cease  until  the  liquor  is  actually 
delivered  at  the  home  of  the  person  entitled  to  receive  it.  High  v.  State,  2  Okla. 
Cr.  Rep.  i6i  (1909);  McCord  v.  State,  2  Okla.  Cr.  Rep.  214  (1900).  In  each 
case  the  vendee  took  actual  possession  at  the  carrier's  depot  ana  the  seizure 
which  was  held  unlawful  occurred  while  the  liquor  was  being  conveyed  in  a 
wagon  to  vendee's  residence. 

Master  and  Servant— Assumption  of  Risk — In  Dailey  v.  Swift,  84  AtL 
Rep.  603  (Vt.,  1912),  it  was  held  that  a  servant  engaged  to  ice  cars  from  a  hieh 
platform  did  not,  as  a  matter  of  law,  assume  the  risk  of  injury  because  of  the 
lack  of  a  railing  on  the  platform,  where  the  master's  foreman,  upon  the  servant's 
objection  to  working  in  such  a  place,  assured  him  that  if  anything  happened  it 
would  be  made  right. 

Thb  is  an  exception  to  the  general  rule,  which  is  well  settled  both  in  Eng- 
land and  in  this  country,  that  an  employee  assumes  all  the  ordinary  and  usual 
risks  and  perils  incident  to  his  employment.  Seymour  v.  Maddox,  16  J.  B. 
326  (1851);  Clarke  v.  Holmes,  7  H.  &  N.  937  (1862);  Priestley  v.  Fowler,  3  M. 
&  W.  I  (1837);  The  Serapis,  51  Fed.  Rep.  91  (1892);  Narramore  v.  Cleveland, 
etc.  R.  Co.,  96  Fed.  Rep.  298  (1899);  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed. 
495  (1903).  He  assumes  such  extraordinary  risks  as  he  knows  and  compre- 
hends, or  are  so  plainly  observable  that  he  will  be  taken  to  have  known  and  com- 
prehended them.  Ogden  v.  Rummens,  3  F.  &  F.  751  (1863);  Tuttle  v.  Detroit, 
etc.  R.  Co.,  122  U.  S.  189  (1886);  Boyle  v.  N.  Y..  etc.,  R.  Co.,  151  Mass.  102 
(1890);  Northern  Pacific  R.  Co.  v.  Babcock,  154  U.  S.  190  (1893). 

The  law  of  the  principal  case,  however,  is  in  accord  with  the  weight  of  au- 
thori^.  Where  the  master,  or  the  servant  acting  in  his  place,  promises  to 
remedy  the  defect  complained  of,  the  servant  by  continuing  m  his  employment 
for  a  reasonable  time  thereafter  does  not  assume  the  risk  of  injury  from  the  defect^ 
unless  the  danger  was  so  imminent  that  no  prudent  person  would  encounter  it. 
111.  Steel  Co.  V.  Mann,  100  111.  App.  367  (1897);  Morden  Frog  &  Cross  Works  v. 
Fries,  228  111.  246  (1907);  Greene  v.  Minneapolis  &  St.  L.  Ry.  Co.,  31  Minn. 
248  (1883);  Schlitz  V.  Pabst  Brewing  Co.,  57  Minn.  303  (1894);  Webster  v.  Coaj 
Co.,  201  Pa.  278  (1902);  Rice  v.  Eureka  Co.,  174  N.  Y.  385  (1903);  Dowd  v 
Erie  R.  R.,  70  N.  J.  L.  451  (1904);  Hough  v.  R.  Co.,  100  U.  S.  213  (1879);  Dis- 
trict of  Columbia  v.  McEUigott,  117  U.  S.  621  (1886);  Clarke  v.  Holmes,  supra. 
It  is  necessary  that  the  promise  made  by  the  master  should  have  been  the  cause 
which  induced  the  servant  to  continue  in  his  employment.  Eureka  Co.  v.  Bass, 
81  Ala.  200  (1886);  Clarke  v.  Holmes,  supra. 

There  is  a  difference  of  opinion  as  to  what  is  a  "reasonable  time"  within 
which  the  servant  may  continue  to  work  under  conditions  known  by  him  to  be 
defective,  without  being  said  to  have  assumed  the  risk.  It  is  said  to  be  such 
time  as  is  reasonably  sufficient  to  enable  the  master  to  remedy  the  defect,  111. 
Steel  Co.  v.  Mann,  supra;  to  last  until  it  is  manifest  that  the  promise  will  not  be 
kept,  Hough  v.  R.  Co.,  supra.    The  question  is  one  for  the  jury  under  all  dr- 
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cumstances  unless  it  be  clear  that  the  time  has  been  unreasonable,  Harrison  v. 
Collins,  25  R.  I.  489  (1903). 

Negotiable  Instruments — ^Forged  Check — ^A  bank  cashed  a  check  on 
another  bank  and  then  indorsing  it  had  it  pressented  to  the  drawee  bank  which 
paid  it.  In  an  action  by  the  drawee  bank  to  recover  the  money  so  paid,  on  the 
eround  that  the  signature  of  the  maker  was  a  forgery,  it  was  held  that  under  the 
Negotiable  Instruments  Law,  the  drawee  bank  could  not  recover  the  money. 
Cherokee  Nat.  Bank  v.  Union  Trust  Co.,  125  Pac.  Rep.  464  (Okla.,  1912). 

A  bank  is  presumed  to  know  the  signatures  of  its  depositors,  and  it  pays 
forged  checks  at  its  peril.  Hardy  v.  Chesapeake  Bank,  51  Md.  562  (1879); 
Frank  v.  Chemical  Bank,  84  N.  Y.  209  (1879).  It  cannot  recover  the  amount 
paid  from  the  person  to  whom  it  has  been  paid,  if  he  was  a  bona  fide  holder  of 
the  check,  First  Nat.  Bank  v.  Marshaltown,  107  Iowa,  327.(1899);  Trust  Co. 
v.  Hamilton  Bank,  112  N.  Y.  Suppl.  84  (1908) ;  con/ra:  First  Nat.  Bank  v.  Wynd- 
mere,  15  N.  Dak.  290  (1906);  unless  by  bad  faith  or  misconduct  he  contributed 
to  the  success  of  the  n^aud  or  to  the  mistake  under  which  the  payment  was  made. 
Nat.  Bank  v.  Bangs,  106  Mass.  ^41  (1871);  First  Nat.  Bank  v.  Richer,  71  111. 
439  (1^74)-  If  the  payee  takes  tne  check  under  suspicious  circumstances  with- 
out proper  precautions,  or  his  conduct  has  been  such  as  to  mislead  the  drawee, 
recovery  may  be  had  from  him.  Rouvant  v.  San  Antonio  Bank,  63  Tex.  610 
(1885). 

The  rule  that  the  drawee  bank  pays  at  its  peril  a  bill  on  which  the  drawer's 
signature  is  forjjed  was  established  m  Price  v.  Neal,  3  Burr,  1354  (1762).  Al- 
though this  decision  has  been  criticised  by  text-writers,  it  is  firmly  established  in 
England  and  America,  and  is  based  on  the  law  that  as  between  parties  equally 
innocent  the  loss  must  remain  where  the  course  of  business  has  placed  it. 

Orphans'  Court  Jurisdiction — ^Title  to  Personalty — In  William's 
Estate,  256  Pa.  259  (1912),  it  was  held  that  the  Orphans'  Court  may  issue  a 
preventative  decree  in  the  nature  of  an  injunction  in  order  to  maintain  the 
status  quo  for  the  protection  and  preservation  of  property  claimed  by  the  estate 
of  the  decedent,  the  ownership  of  which  is  in  dispute. 

Originally,  the  Orphans'  Court  had  little  position  or  power  and  its  decrees 
carried  little  weight,  Messinger  v.  Kintner,  ^  Bmney  97(i8ii),so  that  it  is  now 
conceded  to  be  a  court  of  special  junsdiction  with  its  powers  derived 
entirely  from  statute.  Kidder's  Estate,  i  Kulp  412  (1875).  It  is  a  court  of 
Chancery  within  the  sphere  of  its  limited  jurisdiction,  Commonwealth  v.  Judges 
of  Common  Pleas,  4  Pa.  301  (1846),  but  in  respect  to  the  property  under  its  con- 
trol, such  court  has  full  and  exclusive  power.  Johnson  s  Appeal,  114  Pa.  132 
(1886).  It  has  exclusive  jurisdiction  to  make  and  enforce  a  distribution  of  a 
decedent's  estate.     Musselman's  Appeal,  65  Pa.  480  (1870). 

Whether  the  Orphans'  Court  has  authority  to  determine  disputed  (questions 
of  title  may  well  be  doubted,  yet  it  is  undoubtedly  true  that  it  has  junsdiction 
and  control  over  assets  which  admittedly  belong  to  the  estate  of  the  decedent. 
Odd  Fellow's  Savings  Bank  Appeal,  123  Pa.  356  (1888).  This  is  so  even  where 
the  assets  of  the  estate  are  held  by  one  whose  title  is  only  colorable.  Marshall's 
Estate,  138  Pa.  285  (1890);  Watt's  Estate,  158  Pa.  i  (1893).  In  these  instances 
there  was  no  dispute  that  the  title  to  the  property  was  not  in  the  decedent's 
estate.  But  where  the  dispute  be  a  substantial  one,  until  a  common  law  court, 
through  a  jury,  shall  have  decided  against  the  adverse  claimant  in  an  action  to 
which  he  has  been  a  party,  the  latter  may  set  at  defiance  any  order  or  decree  of 
the  Orphans'  Court  affecting  the  title.  The  mere  fact  that  the  Orphans'  Court 
would  be  powerless  to  reach  any  result  in  such  case  is  sufficient  to  defeat  a  claim 
of  jurisdiction  by  way  of  implication.     Cutler's  Estate,  225  Pa.  167  (1909). 

It  had  been  judicially  determined  in  Paxton's  Estate,  225  Pa.  204  (1909), 
that  the  assets  in  the  principal  case  belonged  to  the  decedent's  estate,  but  the 
property  had  then  been  transferred  to  thinl  parties  who  had  a  bona  fide  claim 
of  title.  Creditors  of  the  estate  then  filed  a  petition  to  have  the  assets  in  ques- 
tion re-assi^ned  until  there  was  a  final  adjudication  of  the  estate.  Though  there 
was  no  decision  as  to  the  ownership  of  the  assets,  the  court  decreed  that  the  re- 
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transfer  be  made.    This  seems  an  extension  of  jurisdiction  which  the  Orphans' 
Court  never  before  made. 

PROCEDUitB — ^Writ  OP  PROHIBITION — ^A  refusal  to  allow  a  bill  of  exceptions 
is  reviewable  by  a  higher  court  where  the  exceptions  were  taken  to  a  refusal  to 
issue  a  writ  of  prohibition.  The  decision  is  put  upon  the  ground  that  a  writ  of 
prohibition  is  not  purely  a  discretionary  writ  but  is  sometimes  a  matter  of  right. 
Curtis  V.  Cornish,  84  Atl.  Rep.  799  (Nle.,  1^12). 

Where  a  court  has  clearly  no  jurisdiction  and  the  defendant  has  objected 
at  the  outset  and  has  no  other  plain,  speedy  and  adequate  remedy  in  the  ordinary 
course  of  the  law,  he  is  entitled  to  a  writ  of  prohibition  as  a  matter  of  right,  and 
a  refusal  to  grant  it  may  be  reviewed  on  error.  Smith  v.  Whitney,  116  U.  S. 
173  (1885);  Weston  V.  Charleston,  27  U.  S.  449  (1829);  Foster  v.  Foster,  4  B. 
A  S.  187  (Queen's  Bench,  Eng.,  1863);  Worthington  v.  Jeffres,  L.  R.  10  C.  P. 
379  (Eng..  1875). 

Where  it  appears  that  the  court  whose  action  is  sought  to  be  prohibited  has 
clearly  no  jurisdiction  of  the  cause  originally,  or  where  the  petitioner  has  no  other 
adequate  remedy,  the  writ  is  a  matter  of  right;  but  where  there  is  another  ade- 
quate remedy,  by  appeal  or  otherwise,  or  where  the  question  of  the  jurisdiction 
is  doubtful  or  depends  on  facts  which  are  not  made  part  of  the  record,  or  where 
the  application  is  made  by  a  stranger,  then  the  granting  or  refusal  of  the  writ  is 
-discretionary.  In  re  Cooper,  143  U.  S.  472  (1891);  In  re  Rice,  155  U.  S.  396 
(1894);  In  re  Mix.  166  U.  S.  136  (1896). 

Property — Right  op  Owner  to  Percolating  Waters — ^The  case  of 
Gams  V.  Rollins.  125  Pac.  Rep.  867  (Utah,  1912),  discusses  favorably  the  ten- 
dency of  the  decisions  of  the  last  two  decades  to  get  away  from  the  common 
law  rule  as  to  percolating  waters,  or  those  found  beneath  land  surface  not  flow- 
ing in  a  defined  or  known  course.  At  the  common  law  a  land-owner  had  the 
absolute  right  to  take  such  waters,  without  regard  to  the  consequences  of  such 
taking  upon  contiguous  property,  the  damage  resulting  therefrom  not  being  the 
subject  of  legal  redress.  Gould  on  Waters.  §  280;  Chasemore  v.  Richards,  2 
Hurlst.  &  N.  168  (Eng.,  1859);  Acton  v.  Blundell,  12  M.  &  W.  324  (Eng.,  1843) 
Wheatley  v.  Baugh,  25  Pa.  528  (1855);  Frazier  v.  Brown,  12  Oh.  St.  294  (1861); 
Delhi  V.  Youmans.  50  Barb.  316  (N.  Y.,  1867).  Even  though  the  water  taken 
be  wasted  out  of  malice,  Huber  v.  Merkel,  117  Wis.  355  (1Q03). 

But  in  Smith  v.  City  of  Brooklyn,  18  App.  Div.  340  (N.  Y.,  1897)  recovery 
was  allowed  for  drying  up  of  a  pond  due  to  the  abstraction  of  large  volumes  of 
water  on  adjacent  land;  and  in  Forbell  v.  N.  Y.,  164  N.  Y.  522  (1900),  where 
the  city  installed  huge  pumping  wells,  and  by  collecting  the  water  prevented 
its  return  to  the  land,  so  that  an  adjoinine  owner's  land  was  rendered  too  dry 
for  agricultural  purposes,  the  rule  was  laid  down  that  such  was  actionable  in- 
jury; that  the  adjacent  owner  would  be  protected  in  his  supply  of  water  for  a 
reasonable  use  on  the  land.  This  is  known  as  the  "American"  or  "reasonable 
use"  rule,  and  as  said  in  Peoples  v.  Carbonic  Co.,  196  N.  Y.  421  (1909),  obviously 
resulted  from  a  consideration  of  differing  conditions  of  the  age  and  of  the  possi- 
bilities of  an  unlimited  and  destructive  use  of  modern  engineering  methods. 
That  the  new  rule  is  gaining  ground  rapidly  is  shown  in  Katz  v.  Wilkishaw. 
141  Cal.  1 16  (1903),  and  five  subsequent  California  cases;  also  in  Water  Co.  v. 
Farmer,  89  Minn.  58  (1903);  R.  R.  v.  East,  98  Tex.  146  (1904);  Pence  v.  Carney, 
58  W.  Va.  296  (1905);  Erickson  v.  Power  (Jo.,  105  Minn.  182  (1908);  and  Long 
V.  R.  R.,  32  Ky.  L.  R.  774  (1Q09).  Two  jurisdictions  have,  however,  flatly 
refused  to  accept  the  "reasonable  use"  rule.  Meeker  v.  City  of  East  Orange, 
70  Atl.  Rep.  360  (N.  J.,  1908);  and  Stoner  v.  Patten,  132  Ga.  178  (1909). 

Torts — Negligence  op  Quasi-Judicial  Ofpicial — Liability — ^The 
plaintiff  had  contracted  to  have  a  third  person  cut  and  haul  the  timber  on  a  cer- 
tain tract  of  kind  at  a  certain  price  per  1000  feet.  The  defendant,  having  been 
selected  as  "  sworn  surveyor,"  greatly  over-estimated  the  amount  so  cut  and  hauled, 
and  the  plaintiff  brought  suit  to  recover  as  damages  the  amount  unduly  paid 
because  of  the  defendant's  overstatement.     It  was  held  that  a  timber  surve-yo 
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is  a  quasi-judicial  officer  who  is  not  liable  for  negligence*  but  would  be  liable 
if  he  acted  unfairly  or  fraudulently.  Hutchins  v.  Merrill,  84  Atl.  Rep.  412  (Maine^ 
1912). 

A  judge  is  not  civilly  liable  for  acts  done  in  a  judicial  capacity,  even  though 
malicious  or  corrupt,  excei>t  in  cases  of  courts  of  inferior  jurisdiction  in  the 
clear  absence  of  all  jurisdiction.  Bradley  v.  Fisher,  80  U.  S.  335  (1871) ;  Yates  v. 
Lansing,  5  Johns  282  (N.  Y.,  1810);  Phelps  v.  Sill,  i  Day  315  (Conn.,  1804); 
Prat   V.  Gardner,  2  Cush.  63  (Mass.,  1848). 

An  arbitrator  is  a  quasi- judicial  officer  exercising  judicial  functions,  Hoosac 
Tunnel  Co.  v.  O'Brien,  137  Mass.  424  (1884),  chosen  by  the  parties  themselves, 
Garr  v.  Gomez,  9  Wend.  649  (N.  Y.,  1832).  One  who  fixes  the  value  of  certain 
property  by  examination  only  is  not  an  arbitrator.  Turner  v.  Goulden,  L.  R. 
9  C.  P.  57  (Eng.,  1873).  But  if  the  task  involves  peculiar  skill  or  knowledge. 
Chambers  v.  Goldthorpe,  (1901)  i  K.  B.  624  (C.  A.,  Eng.),  or  the  hearing  of  evi- 
dence and  the  weighing  of  details,  in  re  Hopper,  L.  R.  4  Q.  B.  372  (Eng.,  1867), 
the  person  is  an  arbitrator. 

Like  other  officers  exercising  judicial  functions,  an  arbitrator  is  not  liable 
for  error,  mistake,  ignorance,  negligence,  or  want  of  skill  or  care.  Tharsis  Co. 
v.  Loftus,  L.  R.  8  C.  P.  I  (Eng.,  1872);  Stevenson  v.  Watson,  L.  R.  4  C.  P.  148 
(Eng.,  1879);  Chambers  v.  Goldthorpe,  supra;  Seaman  v.  Patten,  2  Caines 
312  (N.  v.,  1805);  Phelps  V.  Dolan,  75  111.  90  (1874).  He  is  protected  if  the 
act  be  within  his  "jurisdiction."  Path  v.  Koeppel,  72  Wis.  289  (1888).  He  is 
not  liable  even  for  fraud  or  collusion,  Jones  v.  Brown,  54  Iowa  74  (1880);  Hoosac 
Tunnel  Co.  v.  O'Brien,  supra;  but  compare  Ludbrook  v.  Barrett,  36  L.  T.  (N.  S.) 
616  (1877)  and  dicta  in  leading  case,  in  Stevenson  v.  Watson,  supra^  and  in 
Seaman  v.  Patten,  supra,  which  impose  liability. 

Torts — Pollution  of  Percolating  Waters — Oil  from  a  leak  in  an  oil 
pipe  on  the  defendant's  land  polluted  the  percolating  water  and  rendered  the 
well  of  the  plaintiff  unfit  for  use.  The  injury  was  of  a  temporary  character. 
Held:  the  defendant  was  liable  for  the  injury,  without  negligence  on  his  part  be- 
ing proved.    Texas  Co.  v.  Giddings,  148  S.  W.  Rep.  1142  (Tex.,  1912). 

Upon  the  principle  that  a  land-owner  has  the  right  to  appropriate  all  the 
water  under  his  land  not  flowing  in  marked  channels,  it  has  been  held  he  has  the 
right  to  deprive  others  of  the  use  of  that  water  by  contamination,  where  it  was 
done  without  negligence  or  malice.  The  jurisdictions  which  conform  to  this  rule 
require  negligence  or  malice  to  be  proved,  before  recovery  may  be  had  for  con- 
:aminating  percolating  waters.  Dillon  v.  Acme  Oil  Co.,  49  Hun.  565  (N.  Y.,  1888). 
Long  V.  L.  &  N.  R.  R.,  128  Ky.  26  (1908).  In  one  or  two  jurisdictions,  the  land- 
owner's right  to  appropriate  or  pollute  percolating  waters  is  absolute  and  no  re- 
covery may  be  had.  Upjohn  v.  Richland  Board  of  Trade,  9  N.  W.  Rep.  845 
(Mich.,  1881);  Greencastle  v.  Haglett,  23  Md.  186  (1865). 

In  the  great  majority  of  American  jurisdictions,  pollution  of  percolating 
waters  is  actionable  per  se.  Pensacola  v.  Pebley,  25  Kla.  381  (1889);  I  Hip  v. 
School  Directors,  45  111.  App.  419  (1892).  The  pollution  is  "an  abiding  nuisance " 
so  no  negligence  need  be  proved. 

Torts — Proximate  Cause — Fires — In  Hardy  v.  Hines  Bros.  Lumber  Co., 
75  S.  E.  Rep.  855  (N.  C,  1912),  it  was  held  that  the  identity  of  a  fire  set  by  the 
defendant,  as  the  proximate  cause  of  the  burning  of  the  plaintiff's  property,  was 
not  lost  because  it  died  down  and  for  several  days  smoldered  in  stumps  and 
other  combustible  material,  if  it  finally  revived  and  broke  out  afresh  by  reason 
of  contact  with  dry  leaves,  and  spread  to  the  plaintiff's  property.  The  inter- 
vention of  a  considerable  time  and  space  may  be  considered  by  the  jury  on  the 
question  of  proximate  cause,  but  it  is  not  controlling. 

Similarly,  in  Haverly  v.  Railroad  Co.,  135  Pa.  50  (1890),  it  was  held  that 
pNEiuses  in  the  progress  of  the  fire,  and  the  lapse  of  time,  while  matters  for  the  con- 
sideration of  the  jury  in  determining  the  continuity  of  effect,  do  not  enable  the 
court  to  say,  as  matter  of  law,  that  the  causal  connection  between  the  railroad 
company's  negligence  and  the  injury  to  the  plaintiff  was  broken.  The  fire  in 
this  case,  as  in  the  principal  case,  had  been  thought  extinguished,  but  nineteen 
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hours  afterward  a  wind  arising  caused  it  to  spread  and  destroy  the  plaintiff's 
lumber. 

The  doctrine  of  the  principal  case  is  in  accord  with  the  prevailing  view  in 
England  and  in  most  of  the  American  states.  Smith  v.  London,  etc.,  R.  Co., 
L.  R.  5  C.  P.  98  (Eng.,  1870);  Kellogg  v.  St.  Paul,  etc.,  R.  Co.,  94  U.  S.  469 


t 


(1876);  Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454  (1875);  Perley  v.  Eastern 
R.  Co.,  08  Mass.  414  (1868);  Kellogg  v.  Chicago,  etc.,  R.  Co.,  26  Wis.  223 
(1870);  Annapolis,  etc.,  R.  Co.  v.  Gantt,  39  Md.  115  (1873);  Pent  v.  Toledo, 
etc.,  R.  Co.,  59  111.  349  (1871);  Poeppers  v.  Mo.,  K.  &  T.  R.  Co.,  67  Mo.  715 
(1878);  Cleveland  v.  Grand  Trunk  R.  Co.,  42  Vt.  449  (1869);  Black  v.  Railroad, 
115  N.  C.  667  (1894);  and  Phillips  v.  R.  Co.,  138  N.  C.  12  (1905).  Proximity 
of  cause  has  no  necessary  connection  with  contiguity  of  space  or  nearness  in 
time.    Cooley  on  Torts,  p.  67. 

A  contrary  doctrine  is  laid  down  in  the  cases  of  Ryan  v.  N.  Y.  Cent.  R.  Co., 
,5  N.  Y.  210  (1866),  and  Penna.  R.  Co.  v.  Kerr,  62  Pa.  353  (1869),  where  it  was 
leld  that  a  railroad  company  is  not  liable  to  the  owner  of  a  house  consumed  by 
fire  communicated  from  another  house  situated  at  a  considerable  distance  from 
it,  and  which  was  set  on  fire  by  a  spark  from  the  locomotive  of  the  company. 
In  Pent  v.  Toledo,  etc.,  R.  Co.,  sufra,  C.  J.  Lawrence  said  these  two  cases  stand 
alone,  and  are  in  direct  conflict  with  every  English  or  American  case,  as  yet  re- 
ported, involving  the  question.  In  Prace  v.  N.  Y.,  etc.,  R.  Co.,  IA3  N.  Y.  182 
(189^),  the  court  said  that  the  Ryan  case  should  not  be  extended  beyond  the 
precise  facts  which  appear  therein;  and  the  weight  of  the  Kerr  case  as  a  prece- 
dent was  somewhat  diminished  by  Oil  Creek,  etc.,  R.  Co.  v.  Keighron,  74  Pa. 
316  (1873),  and  Penna.  R.  Co.  v.  Hope,  80  Pa.  373  (1876). 

Torts — Servant — Emergency — ^A  small  boy  who  acted  as  helper  of  de- 
fendant's servant  on  a  milk  route  was  injured  by  a  fall  from  the  wagon.  Having 
assisted  the  servant  to  place  the  boy  in  the  wagon,  the  plaintiff,  at  the  servant's 
invitation,  was  getting  into  the  wagon  to  aid  in  carrying  the  boy  home,  when 
the  servant  negligently  started  the  horses,  throwing  out  the  plaintiff  and  in- 

i'uring  her.  It  was  held  that  the  servant,  not  having  been  employed  to  decide 
lis  master's  liability  in  such  cases,  had  no  authority  in  law,  even  m  an  emergency, 
to  invite  the  plaitirf  to  enter  the  defendant's  wagpn  and  that  therefore  no  duty 
which  the  defendant  owed  to  plaintiff  had  been  violated.  Houghton  v.  Pilking- 
ton,  (1912)  3  K.  B.  308  (Eng.). 

This  decision  is  in  accord  with  the  general  trend  of  the  authorities.  It 
follows  Cox  V.  Midland  Ry.  Co.,  3  Exch.  268  (1849)  where  the  authority  of  a 
station  master  to  bind  the  railway  for  the  payment  of  a  surgeon  summoned  in 
an  emergency  was  denied.  Contra,  Louisville,  etc.,  Ry.  v.  Smith,  121  Ind.  353 
(1889)  where  a  conductor  was  held  to  have  authority  to  bind  the  railroad  for  the 
payment  of  fees  for  surgeons  to  the  extent  of  the  agency,  but  no  further.  The 
manager  of  a  property  has  no  implied  power  to  bind  the  owners  by  a  loan,  even 
if  such  loan  is  made  solely  to  prevent  the  judicial  seizure  of  the  property.  Haw- 
tayne  v.  Bourne,  7  M.  &  W.  595  (Eng.,  1841). 

Even  in  cases  of  emergency,  the  general  rule  is  that  one  who  voluntarily 
or  at  the  request  of  a  servant  goes  to  the  assistance  of  such  servant,  is  a  fellow- 
servant  of  the  latter  and  cannot  recover  for  injuries  due  to  another  servant's 
n^ligence.  Osborne  v.  Knox,  68  Me.  49  (1877);  Longa  v.  Stanley  Co.,  69  N.  J. 
L.  31  (1903);  Cannon  v.  Pargo,  138  N.  Y.  App.  20  (1910);  Gunderson  v.  Brew- 
ing Co.,  71  Misc.  N.  Y.  519  (191 1);  Wischam  v.  Rickards,  136  Pa.  109  (1890); 
E>^  V.  Midland  Ry.  Co.,  26  L.  J.  Exch.  171  (Eng.,  185^).  But  in  some  juris- 
dictions if  the  emergency  be  sufficiently  great,  Corkey  Co.  v.  Bueherer,  84  111. 
App.  635  (i8p9),  certain  servants  have  in  law  authority  to  employ  any  suitable 
person  for  injury  to  whom,  for  the  negligence  of  a  servant,  the  master  is  liable. 
Railroad  v.  Givley,  100  Tenn.  472  (1897);  Sloan  v.  Cent.  Ry.  Co.,  62  Iowa,  728 
(1883).  '^^^  doctrine  of  respondeat  superior  then  applies.  Ry.  Co.  v.  Bolton, 
430hioSt.  224  (1885). 

Trade  Unions — Restraint  of  Trade — Because  of  a  statutory  provision 
against  recovery  of  benefits  from  a  trade  union  paid  out  of  trade  funds,  recovery 
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was  refused  a  widow  who  sued  for  sums  due  her  deceased  husband,  a  member  of 
the  defendant  organization,  a  registered  trade  union  with  which  he  had  insured 
for  many  years      Russell  v.  Amalgamated  Society,  8i  L.  J.  619  (K.  B.,  1912). 

Prior  to  the  Act  of  1871,  34  &  35  Vict.,  c.  31,  trade  unions  in  England  were 
incorporated  societies,  not  recognized  as  legal,  and  illegal  in  that  they  restrained 
trade  and  were  contrary  to  public  policy.  Hornby  v.  Close,  (1867)  2  Q.  B.  153. 
By  that  Act,  Sec.  3,  agreements  made  by  a  trade  union  were  declared  not  void 
or  voidable  because  of  the  illegal  character  of  the  association.  Sec.  4,  provided 
that  an  action  could  not  be  sustained  against  a  trade  union  (inter  alia)  (3)  (a)  oit 
an  agreement  to  pay  out  of  trade  funds  benefits  to  members.  Provision  was 
also  made  for  the  registration  of  the  unions  which  enabled  them  to  hold  property, 
and  to  sue  or  be  su^  in  their  registered  name. 

Since  the  Act,  in  a  few  cases,  recovery  has  been  had  where  the  trade  union 
^'as  sued  for  sick  benefits  to  members,  for  the  reason  that,  if  the  rules  of  the 
association  were  of  such  a  character  that  the  association  was  not  an  organization 
in  restraint  of  trade,  then  it  became  legal,  and  quite  apart  from  the  Trade  Union 
Act  of  1 87 1  a  common  law  action  survived.  Osborne  v.  Amalgamated  Society 
of  Railway  Servants,  (191 1  )  i  Ch.  540;  Gozney  v.  Bristol  Trade  and  Provident 
Society,  (1909)  i  K.  B.  901 ;  Swaine  v.  Wilson,  (1889)  24  Q.  B.  D.  252.  In  the 
last  mentioned  case,  the  fact  that  some  of  the  rules  of  the  union  were  illegal  was 
not  thought  sufficient  to  make  the  association  illegal. 

In  the  principal  case  the  court  refused  to  consider  this  last  argument  and 
relied  entirely  on  the  statutory  prohibition  for  its  decision. 

In  America,  contrary  to  the  English  rule,  trade  unions  have  been  regarded 
as  lawful  and  commendable  and  as  having  the  same  legal  footing  as  other  social 
organizations.  In  re  Higgins,  27  Fed.  443  (1886).  And  the  mere  presence  of 
some  objectionable  features  in  the  constitution  of  the  trade  union  will  not  render 
the  whole  organization  unlawful..  Tracy  v.  Barker,  46  N.  E.  Rep.  38. 
In  general,  the  tendency  has  been  to  attempt  to  except  trade  unions  by  statute 
from  liability  for  restraint  of  trade,  thougn  such  statutes  are  usually  declared 
unconstitutional,  as  in  Chicago,  W.  &  V.  Coal  Co.  v.  People,  114  111.  App.  75 
(1904). 

Trial  by  Jury — Proceedings  to  Register  Title  under  the  Torrens 
Law — An  application  was  made,  under  a  Land  Registration  Act,  commonly 
known  as  the  Torrens  Law  (Rev.  Laws  of  Minn.,  1905,  sees.  3370-3451)  to  re- 
gister a  title  to  land,  which  the  applicant  claimed  to  have  acquired  by  adverse 
possession.  This  was  granted.  A  demand  for  a  jury  trial,  however,  was  refused 
on  the  ground  that  the  proceeding  was  one  co  register  title  and  not  "an  action 
for  the  recovery  of  .  .  .  specific  real  .  .  .  property"  to  which  a  jury  trial 
was  guaranteed  by  the  constitution  of  the  state.  In  re  Peters,  137  N.  W.  Rep.  39a 
(Minn.,   1912). 

This  was  a  proceeding  to  clear  up  title  to  land;  it  was  therefore  equitable  in 
its  nature  and  triable  by  the  court  and  not  by  a  jury.  Johnson  v.  Peterson, 
90  Minn.  503  (1903).  But  as  title  necessarily  carries  with  it  the  ultimate  right 
of  possession,  the  provision  of  the  Massachusetts  constitution  that  there  should 
be  a  right  to  trial  by  jury  "in  all  controversies  concerning  property"  was  held 
to  guarantee  a  jury  trial  in  such  proceedings  in  that  state.  Weelcs  v.  Brooks, 
205  Mass.  458  (1910). 

Constitutional  provisions  to  the  effect  that  the  right  to  trial  by  jury  shall 
remain  inviolate  are  construed  as  meaning  that  trial  by  jury  shall  remain  as  it 
was  at  common  law  at  the  time  of  the  adoption  of  the  constitution.  State  v. 
Tresher  Co.,  40  Minn.  216  (1889).  Not  the  form  of  the  action,  but  the  nature  of 
the  cause  of  action  is  the  criterion;  a  jury  trial  is  a  matter  of  right  in  all  contro- 
versies fit  to  be  tried  by  a  jury,  according  to  the  rules  of  the  common  law,  not- 
withstanding the  fact  that  the  right  for  the  violation  of  which  the  action  is  brought 
did  not  exist  at  common  law,  but  was  created  by  statute  subseauently  to  the  adop- 
tion of  the  constitution.  Plimpton  v.  Somerset,  33  Vt.  283  (i860).  But  where 
a  remedy  is  created  by  statute  for  an  injury  never  redressable  at  common  law, 
no  common  law  right  to  a  jury  trial  accompanies  it.  In  re  Penna.  Hall,  5  Pa. 
204  (1847). 
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Workmen's  Compensation — Inability  to  Get  Employment — In  Ball 
V.  Hunt  and  Sons,  81  L.  J.  782  (H.  L.,  1912),  it  was  held  that  inability  to  obtain 
employment  resulting  from  a  disfiguring  accident  was  an  element  to  be  taken 
into  consideration  in  assessing  compensation  under  the  Workmen's  Compensa- 
tion Act,  1906;  that  the  words  "incapacity  for  work"  ought  not  to  be  limited 
to  mere  loss  of  physical  power,  but  include  an  inability  to  find  employment  as 
a  workman  resulting  from  the  injury. 

This  is  in  accord  with  the  trend  of  decided  cases  in  England  upon  this  sub- 
ject. Clark  V.  Gas  Light  &  Coke  Co.,  21  Times  L.  R.  184  (C.  of  App.,  1905); 
Radcliffe  v.  Pacific  Steam  Navigation  Co.,  79  L.  J.  K.  B.  429  (1910);  Proctor  & 
Sons  V.  Robinson,  81  L.  J.  641  (191 1).  The  case  of  Cardiff  Corporation  v.  Hall 
81  L.  J.  644  (C.  of  App.,  191 1)  is  not  in  conflict,  for  in  that  case  there  was  evi- 
dence of  ability  to  earn,  qualified  only  by  some  evidence  of  difficulty  in  getting 
employment,  which  was  not  connected  with  the  fact  of  personal  disqualifica- 
tion resulting  from  the  injury. 

The  Scottish  decisions  are  not  in  accord  with  the  doctrine.  The  case  of 
Boag  V.  Lockwood  Colliers,  Lim.,  (19 10)  S.  C.  51,  is  a  broad  affirmance  of  the 
proposition  that  incapacity  under  the  act  must  be  limited  to  physical  incapacity 
and  that  alone.  This  case  was  followed  by  the  recent  case  of  McDonald  or 
Duns  V.  Wilsons  &  Clyde  Coal  Co.,  81  L.  J.  P.  C.  188  (191 1),  which  case,  how- 
ever, was  treated  as  being  governed  by  the  decision  in  Boag's  case. 

A  workman,  the  courts  have  held,  is  not  entitled  to  compensation  for  un- 
employment due  to  the  slackness  of  trade,  or,  to  use  the  language  of  the  Master 
of  the  Rolls  in  Dobby  v.  Wilson,  Pease  &  Co.,  2  B.  W.  C.  C.  370  (1909),  "the 
employer  does  not  guarantee  the  state  of  the  labor  market. " 
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Power  of  Federal  Judiciary  Over  Legislation.    By  J.  Hampden  Dougherty. 

New  York:  G.  r.  Putnam's  Sons,  1912. 

A  discussion  very  nearly  as  old  as  the  Republic  itself,  a  controversy  that  has 
been  waged  with  acrimony  and  great  show  of  bitterness  at  times,  a  difference 
that  has  called  forth  some  of  the  most  astute  legal  reasoning  of  the  i)ast  century, 
is  still  as  far  from  adjustment  as  at  the  time  of  its  inception.  The  old  arguments 
pro  and  con  on  the  question  of  whether  or  not  our  judiciary  has  the  power  to  set 
aside  acts  of  the  legislative  branch  of  the  government  as  unconstitutional,  have 
taken  the  modem  form  of  agitation  over  ludicial  recall  and  recall  of  judicial  de- 
cisions, but  the  latter  is  merely  an  outgrowth,  or  offspring,  so  to  speak,  of  the  former. 
The  foundations  of  the  two  are  the  same;  their  basic  essentials  are  identical. 
And  the  questions  raised  are  not  confined  to  the  philosophical  fulminations  of 


legal  theorists.  We  meet  them  in  the  learned  publications  of  political  science 
societies,  we  listen  to  them  as  expounded  by  the  practical  politician  from  the 
stump,  we  participate  in  them  over  the  family  dmner  table.  Therefore,  Mr. 
Dougherty's  new  book  ought  to  find  a  hearty  welcome  in  numerous  and  diverse 
circles.  It  is  not  so  technical  or  so  specialized  that  the  ordinary  layman  can- 
not read  it  without  an  immediate  comprehensive  grasp  of  its  thesis.  Nor  yet  is 
it  so  elementary  that  the  precise  and  exacting  student  of  this  phase  of  our  legal 
development  will  not  find  much  in  it  of  interest  and  value. 

The  title  of  Mr.  Dougherty's  essay  is  rather  vague  and  perhaps  misleading, 
for  it  is  undoubtedly  too  wide  tor  the  scope  of  the  work.  The  subject  treated  is 
the  origin  of  the  power  of  the  judiciary  to  declare  legislation  unconstitutional 
and  the  historical  justification  for  the  exercise  of  such  a  power.  Mr.  Dougherty's 
argument  is  that  the  Constitutional  Convention  of  1787  expressly  intended  to 
confer  this  power  upon  the  Supreme  Court  and  the  federal  judiciary.  He 
points  out  that  such  power  was  not  unknown  to  the  laws  of  foreign  nations,  is 
to  be  found  in  the  Roman  and  canon  laws,  and  had  several  time^  been  used  in 
England  prior  to  the  English  Revolution  of  1688.  Then  coming  to  America,  he 
shows  that  there  were  a  few  instances  of  judicial  annulment  of  legislation  in 
the  colonies,  and  a  number  of  highly  important  and  widely  discussed  cases  in 
the  states  just  before  the  calling  of  the  Convention.  All  this  being  in  the  minds 
of  the  framers  of  the  Constitution,  liberal  extracts  from  the  records  of  the 
Convention's  debates  show  how  the  framers  thought  they  were  conferring  just 
this  power  upon  the  judiciary  when  they  put  in  the  form  we  now  have  them  the 
"Supreme  Law"  clause  of  the  Constitution  (Art.  VI)  and  the  cognate  clause 
which  established  the  Federal  judiciary  upon  a  firm  basis  (Art.  Ill,  Sect.  2). 
Arguments  and  debates  in  the  ratifying  conventions  of  the  several  states 
strengthen  this  position. 

Mr.  Dougherty  briefly  sketches  the  history  and  career  of  his  theory  through 
the  nineteenth  century  down  to  the  present  time.  He  then  takes  up  the  origin 
of  the  opposite  view  in  the  Virginia  and  Kentucky  Resolutions  of  1798^99,  that 
since  the  Constitution  does  not  in  so  many  words  confer  power  on  the  judiciary 
to  set  aside  unconstitutional  legislation,  that  power  does  not  exist.  This  doctrine, 
too,  is  traced  right  down  to  to-day  and  then  its  fallacy  pointed  out.  In  closing, 
the  author  devotes  a  few  pages  to  what  he  believes  are  remedies  preferable  to 
any  system  of  judicial  recall. 

This  book,  written  in  a  most  excellent,  interesting  style,  is  easy  reading. 
And,  a  feature  that  will  commend  itself  to  many,  it  is  not  too  large  to  slip  into 
one's  pocket. 

/.  P.  N. 
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A  General  Survey  of  Events,  Sources,  Persons  and  Movements  in  Con- 
tinental Legal  History.  By  Various  European  Authors.  Boston :  Little, 
Brown  &  Co.,  1912. 

This  is  the  first  volume  of  the  continental  legal  history  series,  published 
under  the  auspices  of  the  Association  of  American  Law  Schools  in  pursuance  of 
a  resolution  adopted  at  the  annual  meeting  of  the  Association  in  1909,  in  the  be- 
lief that  American  lawyers  and  scholars  should  have  at  their  disposal  transla- 
tions into  English  of  some  of  the  more  recent  works  on  European  legal  history, 
embodying  the  researches  of  distinguished  modem  scholars.  The  scope  of  the 
project  includes,  besides  volumes  of  essays  on  the  legal  history  of  those  coun- 
tries whose  legal  institutions  are  derived  from  Roman  Law,  translations  of  com- 
plete works  on  the  history  of  private  and  public  law  in  France,  of  private  law  in 
Germany  and  Italy,  of  continental  commercial  law,  criminal  law  and  procedure, 
dvil  procedure  and  the  evolution  of  law.  It  will  readily  be  seen  that  the  series  is 
of  high  importance  to  all  who  wish  to  obtain  a  broader  legal  horizon  and  should 
have  a  marked  influence  in  stimulating  interest  in  the  stu(fy  of  comparative  law. 
The  volume  before  us  is,  as  its  title  indicates,  a  general  survey  of  the  ex- 
ternal history  of  the  law  of  the  principal  countries  of  Western  Europe.  Part  I, 
from  the  history  of  Italian  law  by  Professor  Calisse,  reviews  the  later  Roman 
law,  the  codes  of  the  Germanic  invaders  of  the  Empire  and  the  feudal  legislation; 
Part  II,  by  the  same  author  continues  the  story  for  Italy;  Part  III,  takes  up  the 
story  for  France  where  Part  I  breaks  off  and  consists  of  extracts  from  the  history 
by  the  late  Professor  Brissaud;  Part  IV,  for  Germany  is  a  mosaic  from  the  worl^ 
ot  Brunner,  Stintzing,  Stobbe,  Schroeder,  Siegel  and  Zaepfl;  the  remaining  parts 
include  the  Netheruinds  by  Professor  Van  Hamel,  Switzerland  by  Professor 
Huber,  Scandinavia,  by  Professor  Hertzberg;  Spain,  by  Professor  Altamira  and 
church  law  from  Brissaud.  The  translations  have  been  made  by  a  scholarly 
group  of  experts  including  Professor  Wigmore,  the  editor  of  the  volume. 

The  shortcomings  of  the  work  are  such  as  must  reasonably  be  expected  in 
so  extensive  an  undertaking.  Some  chapters  are  decidedly  patchy,  particularly 
those  relating  to  Germany.  In  other  places,  the  story  moves  with  such  mono- 
tonous rapidity  over  the  continent  and  through  the  centuries  that  the  reader  is 
left  with  but  a  blurred  vision  of  Goth,  Lombard,  Saxon,  Frank  and  Burgundian, 
of  codes  and  capitularies,  of  glossators,  commentators  and  jurists.  On  the  other 
hand  such  a  wealth  of  sources  is  uncovered  that  the  student  must  close  the 
volume  with  a  feeling  of  derpair  at  the  hopelessness  of  attempting  to  master 
even  a  tithe  of  legal  knowledge  in  the  brief  space  of  a  lifetime. 

It  is  to  be  regretted  that  the  editors  have  found  it  expedient  to  exclude  all 
reference  to  the  legal  institutions  of  the  Slavonic  peoples.  It  is  true  that,  through 
Mongolian  subjection,  these  races  remained  outside  the  influence  of  the  Renais- 
sance until  comparatively  recent  times,  but  their  great  and  increasing  import- 
ance in  Europe,  and  as  immigrants  to  America,  might  have  warranted,  at  least, 
a  general  chapter,  which  might  well  have  replaced  the  brief  account  of  canon  law 
which  adds  little  to  already  available  information. 

It  may  sound  paradoxical  to  refer  to  the  fact  that  in  an  extraordinarily 
learned  volume  of  more  than  seven  hundred  pages  about  customs  and  codes, 
jurists  and  jurisprudence  thare  is  hardly  a  word  of  substantive  law.  And  yet 
as  is  well  said  by  the  editor,  there  is  more  in  this  book  than  a  narrative  of  events, 
sources  and  movements  external  to  the  law,  to  be  more  particularly  descriJDed 
in  succeeding  volumes.  It  is  possible  to  recognize  recumng  cycles  of  particu- 
larism and  unification,  of  codification  and  precedent  building,  of  petty  techni- 
calities and  shallow  generalizations,  of  dogmatism  and  philosophy.  "The 
thoughtful  lawyer  begins  to  discover  (without  waiting  for  the  authoritative  in- 
terpretations of  some  profound  seer)  that  the  1^1  life  of  mankind,  variant  as 
it  is,  deals  with  materials  so  simple  and  limited  in  type  that  the  same  situations 
*muUUis  mutandis*  keep  recurring  with  startling  persistence. "  And  looking  at 
history  and  observing  how  in  the  past  order  and  system  have  evolved  from 
seemingly  hopeless  confusion,  the  American,  often  bewildered  and  always  op- 
pressed by  forty-eight  varieties  of  private  law,  may  presume  to  hope  for  a  saner 
future.  W.  H.  L. 
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Thb  Law  op  Contract.    By  William  T.  Brantly.    Second  Edition;  Baltimore: 

M.  Curlander,  191 2. 

The  high  merit  of  the  works  upon  contracts  that  appeared  in  the  past  cen- 
tury, and  the  completeness  with  which  these  have,  since  their  first  publication, 
been  kept  abreast  of  the  more  recent  decisions  and  development  of  contractual 
principles  in  successive  editions,  has  resulted  in  later  years  in  a  decline  in  the 
number  of  treatises  issued  upon  the  subject.  The  present  second  edition  of  a 
short  work  upon  contracts,  the  original  having  been  published  in  1893,  has  not 
n-eatly  modified  the  outlines  of  contractual  law  adopted  by  Sir  Frederick  Pol- 
lock and  Sir  William  Anson,  but  it  has,  within  the  scope  thereof,  made  use  of 
the  more  precise  and  clear  cut  divisions  of  the  subject  found  in  the  civil  law. 
The  author  has  in  the  treatment  of  the  nature  of  contractual  obligation  followed 
the  example  of  Sir  William  Anson,  by  giving  a  short  and  simplified  explanation 
of  the  learning  of  Savigny.  Not  content  with  this,  however,  the  writings  of 
many  other  scholars  of  the  civil  law  have  been  made  use  of  to  clarify  a  subject 
which  seems  particularly  obscure  in  the  common  law. 

This  resort  to  a  collateral  system  b  evident  in  the  treatment  of  many  other 
points.  Thus  in  the  question  of  conditional  contracts,  the  author  states  his 
use  of  the  civil  law  classification,  which  is  then  adapted  to  common  law  prin- 
ciples. The  result  of  this  free  use  of  all  the  sources  of  learning  upon  a  legal  con- 
ception common  to  all  nations,  is  not,  as  might  be  expected,  a  confusion  of  ideas 
and  principles.  On  the  contrary,  the  writer  has  not  for  a  moment  lapsed  into 
forgetfulness  of  his  real  puipose,  the  exposition  of  common  law  doctrines.  The 
other  system  of  law  is  used  for  illustration,  not  to  force  conclusions,  and  from 
the  comparison  our  own  law  stands  out  with  great  clearness. 

Apart  from  the  value  of  this  complete  text  for  practical  work,  the  parallel 
view  is  instructive  and  full  of  interest.  The  many  points  of  unison  between  the 
two  systems  are  surprising,  considering  the  essential  dependence  upon  form  by 
one  and  upon  substance  by  the  other. 
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THE  ANCIENT  BREHON  LAWS  OF  IRELAND 

It  is  to  the  combined  results  of  the  antiquarian  industry  of  a 
Welshman,  the  zealous  enthusiasm  of  an  Englishman,  the  wise 
foresight  of  an  Irishman,  and  the  generous  liberality  of  a  Scotsman, 
that  we  owe  the  preservation  to  the  present  day  of  three  of  the  most 
important  existing  manuscripts  of  the  ancient  Brehon  Laws,  under 
which  Ireland  was  governed  for  upwards  of  1200  years.  For  many 
years  after  the  English  gained  a  foothold  in  Ireland,  it  was  a 
•criminal  offence  to  be  found  in  possession  of  a  document  written 
in  the  Irish  language.  All  sorts  of  devices  were  therefore  resorted 
to,  for  the  purpose  of  concealing  them,  but  the  greater  number 
were  discovered,  and  burned  or  destroyed  by  the  English  soldiery. 

About  the  year  1700,  Edward  Lhwyd,  the  eminent  Welsh 
scholar,  made  a  tour  through  Ireland,  and  he  there  obtained  in 
various  parts  of  the  country  about  20  or  30  old  parchment  manu- 
scripts, amongst  which  were  the  three  precious  ones  above  men- 
tioned. These  manuscripts  subsequently  became  a  part  of  the 
Chandos  collection,  and  later  they  came  into  the  hands  of  Sir  John 
Seabtig^t,  a  Scotsman.  About  the  year  1778,  Colonel  Vallancey, 
an  Englishman,  was  sent  by  the  Government  to  superintend  some 
works  in  Cork.  He  had  previously  spent  many  years  in  India, 
and  was  a  distinguished  Oriental  scholar.  Being  struck  with  the 
^milarity  between  certain  words  in  Irish  and  Hindustani,  he  began 
to  study  the  Irish  language,  in  which  he  soon  became  very  proficient. 
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In  1782,  he  obtained  permission  from  Sir  John  Seabright  to  inspect 
the  manuscripts  in  his  possession,  and  he  subsequently  published 
a  translation  of  some  parts  of  them.  In  1783,  he  wrote  to  Edmund 
Burke,  pointing  out  the  national  importance  to  Ireland  of  these- 
manuscripts  and  the  desirability  of  their  restoration  to  Irish  cus- 
tody. Burke  fortunately  prevailed  on  Sir  John  Seabright,  in 
August  of  that  year,  to  present  the  manuscripts  to  the  library  of 
Trinity  Coll^;e,  Dublin.  There  they  remained  for  nearly  seventy 
years,  unnoticed  and  almost  forgotten,  except  by  O'Reilly,  who> 
refers  to  them  in  his  essay  on  the  "Ancient  Institutes  of  Ireland," 
published  in  1824.  In  1852,  a  commission  was  appointed  by  the 
government  to  superintend  the  transcription  and  translation  of 
these  manuscripts,  as  well  as  other  ancient  Irish  manuscripts  in 
the  possession  of  the  Ro}^  Irish  Academy,  the  British  Museum 
and  the  Bodleian  Library  at  Oxford.  The  commissioners  em- 
ployed the  eminent  Irish  scholars  Dr.  O'Donovan  and  Professor 
O'Curry  to  do  the  work.  Both  these  gentlemen  died  while  en- 
gaged on  it,  and  afterwards  Dr.  Neilson  Hancock,  Dr.  O'Mahony, 
Dr.  Alexander  Richey  and  Dr.  Robert  Atkinson  were  severally 
appointed  to  complete  the  task.  Some  idea  of  the  difficulty  of 
this  undertaking  may  be  had  when  it  is  known  that  the  text  was  in 
a  dialect  which  had  become  obsolete  centuries  before,  and  that 
the  best  Irish  dictionaries  then  in  existence  did  not  enable  one  to> 
understand  the  language,  which  was  in  fact  entirely  unintelligible 
to  one  who  knew  only  the  modem  Irish.  By  dint  of  laborious 
study,  repeated  transcriptions,  translations,  comparisons,  and  re- 
visions, the  entire  manuscripts  were  rendered  into  English,  with 
the  exception  of  a  few  technical  law  words,  for  which  no  adequate 
translations  have  yet  been  found.  The  result  is  embodied  in  five 
large  volumes,  which  were  printed  at  the  expense  of  the  government* 
The  first  volume  was  published  in  1865,  the  second  in  1869,  the 
third  in  1873,  the  fourth  in  1879,  and  the  fifth  and  final  volume, 
together  with  a  glossary,  in  1901.  These  books  contain,  on  one 
page  the  ancient  Irish  text,  with  the  explanatory  notes  and  com- 
ments of  subsequent  anndtators,  in  the  same  language,  and  on  the 
opposite  page  the  English  translations  of  text  and  notes.  They 
have  thus  made  the  whole  subject  of  the  ancient  Irish  laws  ac- 
cessible to  the  interested  student.    The  only  thing  lacking  in  the 
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glossary  is  the  pronunciation  of  the  names  of  persons  and  places 
which  occur  in  the  books,  as  without  this,  one  not  familiar  with  old 
Irish  names  can  never  be  sure  of  getting  them  exactly  right. 

Before  discussing  the  Brehon  laws,  let  us  first  briefly  consider 
their  origin,  the  period  of  their  duration  and  the  time  and  manner 
of  their  abolition.  Long  before  the  arrival  of  St.  Patrick  in  Ire- 
land in  the  year  432,  and  probably  before  the  Christian  era,  the 
Brehon  law  was  in  force  in  that  country.  So  far  as  known,  it  had 
not  been  yet  reduced  to  writing,  but  was  rhymed  and  committed 
to  memory,  and  thus  handed  down  from  one  generation  of  Brehons 
to  another.  The  introduction  of  Christianity  necessitated  many 
modifications,  and  these  changes  were  effected  by  nine  men  ap- 
pointed for  that  purpose  by  a  special  assembly  convened  by  St. 
Patrick.  Three  of  these  were  bishops,  including  St.  Patrick  him- 
self, three  more  were  kings,  including  Laeghaire  the  "Ard  Righ" 
or  high  king,  and  the  remaining  three  were  Brehons,  one  of  whom 
was  especially  skilled  in  the  then  ancient  dialect  of  the  country, 
in  which  these  laws  had  been  preserved.  Their  labors  extended 
over  the  years  438  to  441,  and  all  the  previous  Brehon  laws  were 
examined  and  revised.  Many  were  rejected  as  obsolete,  or  as 
pertaining  to  Pagan  rites,  or  as  unsuited  to  the  altered  conditions 
of  the  people.  The  remainder,  with  suitable  emendations,  were 
finally  embodied  into  the  "Senchus  Mor"  or  "Great  Book  of  Irish 
Law,"  which  neither  bishop,  King  nor  Brehon  ever  afterwards ^ 
attempted  to  alter.  The  "Senchus  Mor"  does  not,  however,  ap- 
pear to  have  entirely  covered  what  would  now  be  called  the  crimi- 
nal law,  as  that  is  principally  contained  in  the  "Book  of  Aicill" 
mentioned  hereafter. 

The  "Ard  Righ"  had  attached  to  his  court  a  council  of  Chief 
Brehons  or  judges,  who  settled  all  matters  within  the  central 
province,  and  decided  on  the  obligations  of  the  four  provincial 
kings  to  the  "Ard  Righ,"  as  well  as  their  mutual  obligations  to 
each  other.  Each  provincial  King  had  also  his  circle  of  Brehons, 
but  of  lower  rank  than  those  of  the  "Ard  Righ,"  to  decide  all 
matters  within  their  respective  territories.  Finally,  each  chief 
had  one  or  more  Brehons  attached  to  his  household,  to  decide  the 
quarrels  of  his  tribe.  The  office  of  Brehon  was,  by  custom,  heredi- 
tary in  certain  families,  but  a  Brehon  as  such,  had  no  exclusive 
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jurisdiction  in  any  spediied  district.  His  position  was  much  like 
that  of  a  professional  lawyer,  who  was  consulted  by  his  clients 
and  paid  for  his  opinion.  Many  Brehons  who  attained  great  fame 
as  arbitrators,  acquired  wealth  in  the  exercise  of  their  profession. 
There  were  several  law  schools  at  which  the  younger  Brehons  were 
instructed  in  their  business.  In  the  absence  of  printed  books,  and 
the  great  scarcity  of  written  ones,  the  education  naturally  was 
first  the  conunitting  to  memory  of  the  customs  of  the  locality,  and 
afterwards  applying  them  to  imaginary  cases,  suggested  by  the 
teachers. 

The  Brehon  had  no  l^slative  power,  and  was  under  no  obli* 
gation  to  improve  the  law.  He  had  no  knowledge  of  any  other 
S3rstem,  and  could  not  therefore  see  the  imperfections  in  his  own. 
Students  were  then,  as  now,  more  desirious  of  acquiring  practical 
information  of  immediate  value  to  themselves,  than  to  learn 
general  principles  from  which  the  practical  rules  were  derived.  It 
thus  resulted  that  in  the  great  body  of  the  Brehon  law,  there  is  no 
exposition  of  the  general  principles  of  the  law,  but  only  a  mass  of 
particular  rules.  The  consequence  is  that  the  modern  reader  often 
finds  himself  unable  to  obtain  any  general  view  of  the  system,  or 
to  grasp  the  general  principles  that  are  usually  taken  for  granted 
in  the  discussions.  The  only  period  during  which  the  laws  of  the 
"Senchus  Mor"  were  acknowledged  over  the  whole  of  Ireland 
^was  from  its  compilation  until  the  invasion  of  Ireland  by  the  Pagan 
Danes  in  792.  This  was  the  golden  age  of  Ireland.  After  300 
years  of  fighting,  first  with  Danes,  and  afterwards  with  Normans, 
the  latter,  in  the  end  of  the  12th  century,  introduced  their  feudal 
system,  which  finally,  in  the  17th  century,  entirely  supplanted 
the  Brehon  law.  There  was  much  resemblance  between  the  Bre- 
hon laws  and  those  of  ancient  Britain,  and  it  is  in  fact  claimed  on 
good  authority,  that  King  Alfred  the  Great  borrowed  many  of 
his  laws  from  Ireland.  These  laws  were  also  transferred  to  Scot- 
land, but  were  there  early  modified  by  the  feudal  system,  whereas 
in  Ireland  they  retained  all  their  native  purity,  until  they  were 
supplanted  by  English  law. 

Though  the  Anglo-Saxon  l^slators,  by  a  statute  passed  in 
Kilkenny  in  1367,  denounced  the  Brehon  law  as  "wicked  and  damn- 
able/' yet,  down  to  the  reign  of  Elizabeth,  it  continued  to  be  as 
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implicitly  obeyed  in  Ireland,  outside  of  the  English  Pale,  as  it  had 
been  in  the  fifth  century.  Even  the  English  settlers  outside  of 
the  Pale  had  adopted  the  Brehon  laws,  and  great  Anglo-Saxon 
lords  in  Ireland  kept  Brehons  in  their  service  like  the  Irish  chiefs. 
The  surrender  of  Kinsale  and  the  fall  of  the  Castle  of  Dunboy  in 
1602,  pa\ed  the  way  for  its  final  overthrow.  In  the  year  1612, 
the  ninth  year  of  the  reign  of  James  I,  the  common  law  of  England 
became  the  jurisprudence  of  the  sister  island,  and  the  English 
Judges  held  their  first  Assize  circuit  throughout  the  whole  of  Ire- 
land. There  is  reason  to  believe  however,  that,  before  that  time, 
and  even  before  the  landing  of  Strongbow,  the  Irish  themselves 
had  become  sensible  of  the  deficiencies  of  their  primitive  system  of 
legislation  to  meet  the  requirements  of  the  changed  condition  of 
affairs.  There  is  certainly  evidence  to  show  that  several  of  the 
Irish  chieftains,  from  the  reign  of  Edward  III  to  that  of  Henry 
VIII,  declared  their  desire  to  be  governed  by  English  laws.  It  was 
not,  however,  the  desire  of  those  responsible  for  the  government 
of  Ireland  to  extend  the  protection  of  these  laws  to  the  "Irishrie." 
The  reason  was  obvious,  because  to  rob  a  "mere  Irishman"  was 
not  then  theft,  and  to  kill  him  was  no  murder,  but  merely  punish- 
able by  a  petty  fine.  It  is  no  wonder,  therefore,  that  the  Irish 
clung  so  tenaciously  to  their  Brehon  laws,  because  they  found  no 
protection  under  the  English  substitutes. 

With  this  brief,  but  necessary,  introduction,  we  will  now  pro- 
ceed to  consider  the  principal  features  and  provisions  of  the  Brehon 
laws.  The  five  published  volumes  already  spoken  of,  contain  the 
"  Senchus  Mor, "  the  book  of  Aicill,  and  certain  miscellaneous  law 
tracts.  The  first  portion  of  the  "Senchus  Mor"  deals  with  the  law 
of  distress  or  seizure  without  suit,  which  appears  to  have  been  the 
universal  remedy  by  which  rights  were  vindicated  and  wrongs  were 
redressed.  There  were  no  regular  courts  of  law,  before  which  a 
creditor  could  summon  an  unwilling  debtor.  The  creditor  there- 
fore first  gave  notice  to  the  debtor  of  his  claim,  and  if  this  was  not 
settled,  he  proceeded  to  distrain  the  cattle  of  the  debtor.  The  chief 
wealth  of  the  country  consisted  in  horses,  cattle,  sheep  and  pigs. 
The  law  required  that  in  distraining  cattle  that  were  not  in  a  cow 
ho  use,  a  stone  was  to  be  thrown  over  them  three  times  before  wit- 
nesses,  to  indicate  that  they  were  seized.    If  satisfaction  was  not 


Digitized  by 


Google 


222  UNIVERSITY  OP  PENNSYLVANIA  LAW  REVIEW 

given  within  a  certain  time,  or  a  pledge  to  proceed  to  arbitration, 
the  creditor,  accompanied  by  his  law  agent  and  witnesses,  removed 
the  cattle  so  distrained,  and  put  them  in  a  pound.  He  then  served 
notice  on  the  debtor,  and  the  distrained  cattle  became  forfeited 
gradually,  so  much  a  day,  to  the  creditor,  until  the  debt  and  costs 
were  paid.  If  it  was  found  that  enough  had  not  been«  seized,  a 
second  seizure  was  made  and  the  same  process  gone  through.  The 
debtor  could,  by  giving  a  sufficient  pledge  that  he  would  have  the 
dispute  legally  tried,  obtain  his  cattle  back.  If  he  afterwards 
refused  to  carry  out  his  promise,  the  pledge  was  forfeited  for  the 
debt.  This  procedure  applied  to  a  dispute  between  men  of  the 
same  grade,  but  where  the  debtor  was  a  person  of  chieftain  grade, 
it  was  necessary,  before  making  the  distress,  not  only  to  serve  the 
notice,  but  also  to  "fast  on  him,"  as  it  was  called.  This  remark- 
able process  points  very  strongly  to  the  Hindu  origin  of  the  Brehon 
laws,  where,  as  pointed  out  by  Sir  Henry  Maine  in  his  "Early 
Institutions,"  a  similar  practice  called  "sitting  dhama,"  existed 
until  recently,  when  it  was  prohibited  by  the  government.  It 
consisted  in  the  creditor  sitting  at  the  door  of  the  debtor,  and  ab- 
staining from  food  until  he  consented  to  refer  the  dispute  to  a 
Brehon.  The  spectacle  of  a  hungry  and  clamorous  creditor  (who, 
though  he  was  not  allowed  to  eat,  was  allowed  to  talk)  sitting  at 
a  chieftain's  door  and  proclaiming  his  wrongs  to  the  passerby, 
would  be  such  a  disgrace,  that  it  would  soon  wring  the  necessary 
consent  from  the  debtor  to  have  the  claim  adjudicated  upon.  It 
is  solemnly  declared  in  the  "Senchus  Mor"  that  "He  who  does  not 
give  a  pledge  to  fasting  is  an  evader  of  all,"  and  that  "the  judg- 
ment on  him  is  that  he  pay  double  the  thing  for  which  he  was 
fasted  upon. "  When  the  consent  was  obtained,  the  parties  would 
thereupon  proceed  to  a  Brehon,  who,  after  hearing  the  evidence, 
would  give  judgment  according  to  the  merits  of  the  case,  and  the 
unsuccessful  party  would  be  ordered  to  bear  the  costs. 

Specific  and  detailed  provisions  were  made  as  to  the  different 
kinds  of  distress,  the  modes  of  taking  and  of  keeping  them,  the  limi* 
tations  as  to  taking  a  distress  and  the  cases  of  exemption  from  dis- 
tress. The  property  distrained  was  to  be  brought  into  a  strong 
place  for  safe-keeping,  and  the  law  gave  minute  directions  as  to  the 
penalty  in  case  of  any  accident  happening  to  the  cattle  while  under 
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seizure.  Strict  provisions  existed  for  punishing  every  illegal  act 
in  connection  with  a  distress,  whether  committed  through  ignor- 
ance, difficulty  or  carelessness.  Appropriate  fines  were  appointed 
for  the  different  acts  of  illegality,  and  the  expense  of  feeding  and 
tending  the  cattle  when  impounded,  were  to  be  paid  out  of  the  pro- 
ceeds of  the  goods  seized.  A  stranger  or  a  landless  man  could  not 
act  as  a  law  agent,  and  there  were  also  restrictions  as  to  the  selec- 
tion of  advocates. 

A  debtor  who  had  no  property  to  be  seized,  could  be  arrested 
after  one  day's  notice,  unless  he  gave  security  that  he  would  remain 
and  have  his  case  tried,  and  that  he  would  pay  the  debt,  if  ad- 
judged to  do  so.  If  he  tried  to  escape,  he  might  be  arrested  any- 
where outside  of  the  territory  where  he  resided,  and  if  he  had  no 
residence,  he  might  be  arrested  anywhere.  Kings  and  bishops 
were  the  only  persons  exempt  from  distress. 

Growing  out  of  this  system  of  procedure  arose  the  law  of 
hostage  sureties,  caused  by  the  division  of  Ireland  into  a  number  of 
distinct  provincial  kingdoms  and  sub-kingdoms.  The  former 
corresponded  practically  with  the  four  provinces  as  they  exist  today, 
and  the  sub-kingdoms  were  somewhat  similar  to  the  modem 
baronies.  When  the  plaintiff  belonged  to  one  of  the  sub-kingdoms 
and  the  defendant  to  another,  a  different  system  of  sureties  had  to 
be  adopted.  The  hostage  surety  of  the  defendant  was  one  from 
whom  a  plaintiff  was  bound  to  accept  pledges,  and  whom  he  might 
sue  if  the  defendant  absconded. 

One  of  the  principal  features  of  Irish  society  was  the  prevalence 
of  fosterage,  that  is,  placing  the  children  in  the  charge  of  other 
members  of  the  tribe  during  their  early  years.  Fosterage  was 
either  "for  affection,"  in  which  case  the  foster  parents  received  no 
remuneration,  or  ''for  payment,"  in  which  the  terms  are  regulated 
according  to  the  rank  of  the  contracting  parties.  The  kind  of 
food,  clothing  and  education  to  be  supplied  to  the  different  ranks 
of  foster  children  were  all  minutely  regulated  by  law.  The  period 
of  fosterage  terminated  when  the  young  people  arrived  at  a  mar- 
riageable age,  which  was  fourteen  for  girls,  and  seventeen  for  boys. 
The  foster  father  was  liable  for  all  wrongs  committed  by  his  foster 
children  and  for  any  injuries  which  they  sustained  while  under 
his  charge.    On  the  other  hand,  the  children  were  obliged  to  support 
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their  foster  father  in  his  old  age,  in  case  his  own  children  were  dead 
or  unable  to  support  him.  Naturally,  however,  less  was  expected 
from  girls  than  from  boys  in  this  respect.  This  law  of  fosterage 
was  also  prevalent  among  the  Anglo  Saxons,  the  Welsh  and  the 
Scandinavians. 

As  regards  land  tenure,  the  most  important  characteristic 
was  that  each  occupier  of  land  belonged  to  a  tribe,  and  was  liable,, 
in  common  with  the  other  members,  to  certain  tribal  obligations, 
and  he  was  boUnd  to  offer  his  interest  in  it  for  sale  to  a  member 
of  the  tribe  before  selling  it  to  an  outsider.  The  chieftainship  of 
the  tribe  was  an  office  like  that  of  a  president  of  a  republic,  and 
not  like  that  of  a  hereditary  monarch.  The  chief's  claim  for  rent 
was  not  for  the  use  of  the  land,  as  in  England,  but  for  stock  supplied 
by  him  to  the  occupiers  of  the  land.  This  system  is  said  to  have 
originated  in  the  states  and  colonies  of  ancient  Rome,  to  have  been 
common  in  France  till  the  time  of  the  revolution  in  1789,  and  to 
still  continue  in  the  north  of  Italy.  The  Norman  chiefs  who  had 
been  familiar  with  this  tenure  in  France,  readily  adopted  it  upon 
their  settling  in  Ireland,  notwithstanding  the  stringent  English 
laws  against  it.  The  rent  was  paid  by  doing  manual  labor  or 
rendering  military  service.  The  law  contained  very  careful  pro- 
visions for  guardii^  against  arbitrary  termination,  by  either  the 
chief  or  the  tenant,  of  this  tenure,  when  it  was  once  entered  into^ 
and  each  party  was  protected  against  the  wilful  n^lect  of  the  other» 
When  the  English  law  was  finally  established  in  Ireland,  the  ten- 
ants were  deprived  of  their  joint  ownership  of  the  land,  and  to  this 
is  mainly  attributable  all  the  subsequent  trouble  and  misery  over 
the  land  question  in  Ireland,  which  has  continued  even  to  our  own 
day. 

The  question  of  social  connections  formed  an  important  part 
of  the  law.  The  connections  mentioned  are  eight  in  number,  the 
two  most  important  of  which  are  those  between  a  chief  and  his 
tenants  and  those  between  the  Church  and  her  tenants.  The  duty 
of  the  Church  towards  the  tenants  of  its  lands  wsis  described  as 
"preaching  and  offering  and  requiem  for  souls,  and  the  receiving 
of  every  son  for  instruction."  From  the  tenants  were  due  tithes, 
first  fruits  and  alms.  The  other  matters  dealt  with  under  this  head 
are  the  relations  between  different  members  of  the  family. 
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The  remaining  part  of  the  "Senchus  Mor"  is  known  as  "The 
Corns  Bescna/'  and  relates  to  contracts  and  obligations.  These 
are  divided  into,  ist,  those  created  by  the  actual  agreement  of 
the  parties;  and  2nd,  those  which  arose  from  the  social  position 
of  the  parties,  independent  of  any  actual  agreement.  Under  the 
first  head  are  treated  such  things  as  the  sale  and  purchase  of  goods 
and  chattels,  and  under  the  second,  the  reciprocal  rights  of  the 
chief  and  the  tribe,  and  the  Church  and  the  people.  The  latter 
regulations  were  practically  new,  having  been  rendered  necessary 
by  the  introduction  of  Christianity,  and  were  therefore  known  as 
"the  law  of  the  letter,"  on  account  of  their  having  been  first  pro- 
mulgated at  the  same  time  as  writing  was  introduced  into  the  coun- 
try. In  addition  to  tithes  and  first  fruits  already  mentioned,  the 
Church  was  also  entitled  by  this  law  to  "firstlings,"  that  is  every 
first  male  animal,  but  it  is  very  doubtful  whether  these  rights  were 
ever  insisted  upon.  These  rules  had  no  connection  with  ordinary 
canon  law,  but  were  local  regulations  between  the  National  Church 
and  its  members.  In  other  countries  the  early  missionaries  intro- 
duced Christianity  and  Roman  Law  at  the  same  time,  but  in  Ire- 
land, the  organization  of  the  Church  appears  to  have  been  developed 
more  according  to  local  ideas. 

Having  now  completed  our  brief  review  of  the  "Senchus 
Mor,"  we  shall  turn  our  attention  to  the  Book  of  Aidll.  This 
book,  which  is  contained  in  the  third  volume,  deals  with  the  crimi- 
nal law,  and  professes  to  be  a  compilation  of  the  opinions  of  King 
Cormac  Mac  Art,  who  reigned  in  Ireland  about  200  years  before 
the  time  of  St.  Patrick,  and  whose  opinions  were  revised  and  brought 
into  their  present  form  by  Cennfaeladth  the  Learned,  about  the 
year  650.  It  may  be  well  to  preface  our  remarks  on  this  ancient 
criminal  code  by  explaining  that  no  distinction  was*  made  between 
what  are  now  known  as  torts  or  private  wrongs  on  the  one  hand, 
and  crimes  or  public  wrongs  on  the  other.  The  King  or  his  min- 
isters did  not  undertake  to  punish  any  criminal  act,  even  murder^ 
but  left  it  to  the  person  injured,  or  his  family  or  tribe,  to  exact 
compensation  in  the  same  way  as  for  an  ordinary  act  of  trespass. 
If  satisfaction  was  not  duly  given,  the  offender  was  compelled  to 
arbitrate  before  a  Brehon,  in  much  the  same  way  as  for  an  ordinary 
debt.    If  he  refused  or  was  unable  to  pay  the  amount  awarded,  his 
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kinsmen  were  obliged  to  do  so,  or  to  deliver  him  up  to  the  aggrieved 
parties,  who  were  entitled  to  wreak  their  vengeance  on  him,  even 
to  the  extent  of  putting  him  to  death.  If  he  abandoned  his  tribe, 
he  became  an  outlaw,  and  might  be  killed  by  those  who  were  ag- 
grieved. The  amount  of  payment  to  be  made  necessarily  varied 
according  to  the  rank  of  the  injured  person  and  his  family,  and  the 
nature  and  extent  of  the  injury.  This  involved  a  very  complicated 
system  of  pecuniary  compensation,  every  detail  of  which  was  pro- 
vided for  in  the  work  under  consideration.  The  great  body  of  the 
work  consists  of  statements  of  the  mode  in  which  wrongs  were  to 
be  described,  and  forms  or  precedents  to  be  followed  in  calculating 
the  damages  to  be  awarded.  Where  the  wrong  was  the  act  of  more 
than  one  person,  or  was  committed  against  more  than  one,  the  ap- 
portionment of  the  amounts  to  be  paid  and  received  was  still  more 
complicated.  There  being  no  metallic  currency  then  in  Ireland, 
the  fine  was  calculated  in  "cumhals,"  which  were  the  conventional 
units  of  value,  a  "cumhal"  being  equivalent  to  the  value  of  three 
cows.  Where  the  damages  exceeded  three  "cumhals,"  the  pay- 
ment was  to  be  made  in  three  species  of  goods,  viz.,  one-third  in 
cows,  one-third  in  horses,  and  one-third  in  silver.  Ordinarily, 
the  amount  of  the  fine  in  cases  of  murder  was  double  that  in  ordi- 
nary cases  of  manslaughter.  An  important  element  in  the  calcu- 
lation of  the  amount  of  damages  was  the  intention  of  the  wrong- 
doer, both  as  to  the  person  whom  he  intended  to  injure,  and  the 
nature  of  the  injury  he  intended  to  inflict.  In  the  case  of  injuries 
inflicted  on  the  person,  it  was  attempted  to  schedule  all  possible 
hurts  at  different  amounts.  The  laws  of  Athelbright,  the  Saxon 
King  of  Kent,  who  was  baptized  by  St.  Augustine,  were  on  the 
same  principle,  and  contain  no  less  than  sixty-seven  different  items 
of  the  sums  to  be  paid  for  different  injuries.  Similar  provisions 
existed  in  the  laws  of  the  other  Saxon  Kingdoms.  Alfred  the 
Great  was  the  first  English  King  to  enact  laws  for  the  punishment 
of  murder  by  death.  It  is  evident  from  the  introduction  to  the 
**Senchus  Mor,**  that  St.  Patrick,  prior  to  the  compilation  of  that 
great  work,  endeavored  to  introduce  a  similar  law  into  Ireland,  as 
he  actually  obtained  the  passing  of  a  sentence  of  death  on  the 
murderer  of  his  charioteer,  but  it  is  also  evident  that  this  form  of 
punishment  was  not  agreeable  to  the  people  and  was  not  after- 
wards insisted  upon. 
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The  punishment  of  wrongs  resulting  from  negligence,  as 
distinguished  from  wilful  wrongs,  is  treated  of  under  what  are 
-called  ''exemptions/'  and  the  attendant  circumstances  are  con- 
sidered to  diminish  the  fixed  amount  of  damages  otherwise  pay- 
•able.  The  amount  of  these  damages  was  also  affected  by  what 
is  now  known  as  the  contributory  negligence  of  the  injured  party. 
It  is  evident  from  this  and  similar  provisions,  that  the  Brehon 
■system  would,  under  favorable  circumstances,  have  developed 
into  a  modern  civil  code.  If  mercantile  habits  had  been  intro- 
duced and  commerce  established  with  other  nations,  the  cumber- 
some preliminary  proceedings  would  no  doubt  have  been  abandoned, 
as  they  gradually  were  abolished  in  England,  and  the  Brehon  would 
eventually  have  assumed  the  fixed  position  of  a  Judge.  But  no 
such  development  took  place,  and  the  legal  distinction  between 
public  and  private  wrongs  was  not  carried  beyond  the  incipient 
stage  above  mentioned,  nor  were  the  principles  applicable  to  the 
'Cases  of  contract  ever  clearly  distinguished  from  those  applicable 
to  torts  or  crimes. 

The  fourth  volume  contains  miscellaneous  tracts  illustrating 
the  land  laws  of  Ireland  under  the  Brehon  system.  The  first  of 
these  is  entitled  "On  taking  lawful  possession."  The  ancient 
Irish  never  formed  town  communities,  and  had  no  fixed  judicial 
-system,  all  judicial  authority,  as  already  shown,  being  derived  from 
voluntary  submission  to  arbitration.  The  claimant  of  land  there- 
fore, was  in  this,  as  in  cases  of  claims  for  debts  and  damages, 
obliged,  in  the  first  place,  to  take  the  law  into  his  own  hands,  to 
<x>mpel  his  opponent  to  agree  to  arbitration  before  a  Brehon.  The 
•claimant  gave  notice  to  the  occupant  that  he  intended  to  enter  on 
the  land  in  pursuance  of  his  claim.  This  notice  was  repeated  at 
the  end  of  ten  days,  and  if  no  satisfactory  answer  was  returned, 
then  the  claimant,  accompanied  by  his  witnesses,  and  leading  two 
horses  by  the  bridles,  crossed  the  boundary  and  remained  upon 
the  border  of  the  contested  premises  for  a  day  and  a  night.  He 
then  left,  and  on  the  fifth  and  tenth  days  thereafter,  he  repeated 
the  notice.  If  satisfaction  was  still  denied,  he  again  entered  with 
iour  horses  and  two  witnesses,  and  advanced  one-third  of  the  way 
towards  the  centre  of  the  lands.  If  the  occupier  was  still  obdurate 
the  claimant  again  withdrew,  and  for  two  days  more,  gave  notice 
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of  his  intention  to  make  his  final  entry.  He  then  entered  again 
with  eight  horses  and  four  witnesses,  some  of  whom  had  to  be  of 
chieftain  rank,  and  this  time  he  advanced  to  the  centre  of  the  land 
and  took  ix>sses8ion,  unless  the  occupier  submitted  to  arbitration. 
The  periods  required  for  the  notices  and  entries  were  intended  to 
give  the  occupier  time  to  consider  whether  he  would  consent  to 
arbitration,  and  the  final  entry  was  made  in  such  a  form  that  he 
was  compelled  either  to  do  this  or  abandon  possession.  This  pro- 
cedure was  very  similar  to  the  ancient  law  of  Wales.  The  necessity 
of  bringing  horses,  when  making  the  different  entries,  was  dis- 
pensed with  in  certain  cases,  for  instance  in  the  case  of  a  fort,  or  a 
church  without  land  belonging  to  it,  or  an  island,  or  a  place  where 
they  were  liable  to  be  seized. 

If  the  claimant  failed  to  sustain  his  right  to  the  land,  he  was 
considered  in  law  as  a  trespasser,  and  was  compelled  to  pay  accord- 
ingly, and  these  damages  varied  according  to  various  circumstances 
of  the  case,  prominent  among  which  was  the  question  as  to  whether 
there  was  a  full  fence,  a  half  fence  or  no  fence  at  all.  There  is 
only  one  case  mentioned  in  the  Brehon  law  where  the  King  was  to 
be  called  upon  to  decide  between  two  subjects,  and  that  was  where, 
in  a  dispute  about  the  ownership  of  land,  there  was  no  local  Brehon 
versed  in  the  customary  law  of  the  district.  The  modem  doctrine 
which,  in  a  case  of  fraud,  protects  a  purchaser  for  valuable  con- 
sideration without  notice,  was  recognized  in  the  following  pro- 
vision: ''In  the  case  of  a  person  who  buys  without  stealing  or 
concealment,  with  purity  of  conscience,  the  purchase  is  his  lawful 
property  according  to  God  and  man;  if  his  conscience  is  free,  his 
soul  is  free. "  Certain  parties  could  not  enforce  a  contract  against 
certain  other  parties,  even  if  made  according  to  legal  forms,  for 
example,  a  bondman  against  his  chief,  a  son  against  his  father,  or 
a  monk  against  his  abbot.  But  if  a  "defective  covenant"  as  it 
was  called,  was  once  acknowledged  as  binding  by  the  chief,  the 
father,  or  the  abbot,  he  could  not  afterwards  repudiate  it. 

In  considering  the  tract  entitled  ''The  succession  to  land,"  it 
must  be  borne  in  mind  that  the  ownership  of  the  undivided  land 
was  vested  in  the  tribe,  and  that  the  rights  of  each  member  were 
only  temporary  and  personal.  And  even  where  land  was  allowed 
in  separate  ownership,  it  did  not  descend,  upon  the  owner's  death,, 
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to  the  persons  who,  we  now  consider,  would  be  his  heirs.  The 
owner,  as  head  of  a  house,  acquired  the  property  for  his  household, 
and  his  possession  was  rather  that  of  a  manager  of  a  partnership 
than  of  an  absolute  owner.  The  household  did  not  necessarily 
include  all  his  descendants,  as  sons  or  daughters  might  have 
left  it  in  his  lifetime,  and  it  often  included  persons  who  were  not 
descendants.  Upon  his  death  the  property  descended  to  the  other 
members  of  the  household  as  joint  tenants,  the  eldest  male  member 
of  the  household  becoming  the  head.  Each  successive  head  had 
certain  limited  rights  of  alienation,  but  he  could  make  no  disposi- 
tion of  the  land  to  the  detriment  of  the  next  four  generations  of 
his  descendants.  When  the  entire  line  of  inheritors  gave  out,  the 
land  thus  left  without  an  owner  fell  back  into  the  general  tribe  land 
out  of  which  it  had  been  taken,  or  in  some  exceptional  cases,  be- 
came the  property  of  the  chief. 

The  contents  of  the  next  tract,  which  is  entitled  "Judgments  of 
co-tenancy, "  show  that  the  idea  of  exclusive  ownership  of  land  did, 
however,  exist  in  certain  cases.  Thus  the  members  of  a  household 
who  were  joint  tenants  under  the  law,  might,  by  their  unanimous 
consent,  sever  the  joint  tenancy.  After  the  division  had  been 
made,  the  duty  of  fencing  their  respective  shares  fell  upon  the 
several  parties.  The  different  kinds  of  fences  were  specified;  and 
the  shares  to  be  built  by  each  owner,  as  well  as  the  means  of  en- 
forcing this  duty,  were  carefully  prescribed.  The  claims  for  tres- 
passes of  horses,  cattle,  pigs,  hens,  dogs  and  even  cats,  were  all 
minutely  provided  for.  The  various  kinds  of  "man  trespass,"  as 
it  is  called,  are  also  enumerated,  and  the  compensation  therefor  is 
specifically  laid  down.  In  certain  specified  emergencies,  the  break- 
ing down  of  fences  and  crossii^  another's  land  is  justified,  pro- 
vided the  trespasser  observed  the  minute  regulations  laid  down  for 
the  purpose.  Agricultural  leases  were  not  unknown,  but  in  such 
cases,  they  were  purely  matters  of  mercantile  contract,  instead  of 
representing  the  position  of  lord  and  vassal  as  in  England.  They 
were  entirely  distinct  from  the  cattle  tenure  between  chief  and  ten- 
ant previously  referred  to. 

Another  tract  is  entitled  "Bee  judgments."  The  culture  of 
bees  in  the  middle  ages  possessed  an  importance  which,  in  our 
modem  days,  it  has  altc^ther  lost.    Sugar  being  very  rare  and 
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expensive,  honey  was  largely  employed  to  sweeten  food,  and  bees- 
wax was  extensively  used  for  candles.  It  is  quite  natural  therefore 
that  the  subject  of  bees  should  have  occupied  the  attention  of 
the  Brehons.  Even  the  great  legal  authority,  Blackstone,  did  not 
deem  it  beneath  him,  learnedly  to  discuss  the  same  question  m 
his  Commentaries  on  the  law  of  England.  The  ownership  of  bees,, 
their  honey  and  their  swarms  are  all  minutely  provided  for  under  alt 
possible  conditions,  and  provision  was  also  made  for  compensation^ 
not  only  to  persons  stung  by  bees,  but  to  persons  whose  bees  werfr 
killed,  either  intentionally  or  inadvertently. 

The  subject  of  "  Right  of  water"  is  treated  of  in  another  tract.. 
Water  mills  were  introduced  into  Ireland  by  King  Cormac  Mac 
Art  in  the  third  century,  and  there  being  no  ancient  customs  with 
reference  to  them  to  fall  back  upon,  the  Brehons  proceeded  ta 
build  upon  the  subject,  by  analogy,  a  body  of  what  is,  in  modem 
days,  known  as  ''judge-made  law."  One  of  the  first  and  most 
necessary  provisions  was  that  "Every  co-tenant  is  bound  to  per- 
mit the  other  co-tenant  to  conduct  drawn  water  across  the  border. "" 
Lands  could  be  compulsorily  taken  for  the  construction  of  a  mill- 
race  or  pond,  but  the  lands  of  a  church,  a  dun  or  a  fair  green  were 
exempted  from  this  liability.  The  owners  of  mill  courses  were 
exempt  from  damages  for  accidents  arising  from  their  construction. 

In  the  tract  entitled  **  Divisions  of  land  "  we  get  the  Irish  table 
of  superficial  measurements,  which  was  as  follows:  Three  grains  in 
an  inch,  six  inches  in  a  hand,  two  hands  in  a  foot,  six  feet  in  a  pace^ 
six  paces  in  an  ''intritt"  measure,  six  "intritts"  in  a  'Wait"  measure,, 
and  six  "laits"  in  a  "f orach"  measure.  The  translators  were 
unable  to  find  any  corresponding  English  words  for  the  last  three 
measures. 

The  tract  which  retains  its  Irish  title  of  "Crith  Grabblach" 
gives  a  detailed  description  of  the  several  social  ranks  and  organiza- 
tions of  the  Irish  tribes.  The  laity  were  divided  into  seven  grades, 
to  correspond  with  the  seven  orders  in  the  Church.  In  the  sequel 
of  the  tract  it  is  laid  down  that  the  highest  dignity  on  earth  is* 
that  of  the  Church,  the  highest  dignity  in  the  Church  is  a  bishop, 
and  the  highest  bishop  is  "  the  Bishop  of  Peter's  Church. "  Various 
penalties  are  provided  for  injuries  to  the  clergy,  according  to  their 
official  position  and  the  nature  of  the  injury  inflicted,  but  one- 
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third  of  the  penalty  specified  was  to  be  deducted  if  the  cleric  was 
married,  which  shows  that,  while  celibacy  was  favored,  it  was  not 
then  insisted  on,  among  the  secular  clergy.  A  further  short  and 
unnamed  fragment  of  a  tract  dealing  with  the  law  of  succession 
completes  the  fourth  volume. 

The  fifth  and  remaining  volume,  which  was  edited  by  Dr. 
Robert  Atkinson,  consists  of  certain  tracts  translated  by  Dr» 
O'Donovan  and  Professor  O'Curry.  The  first  of  these  is  called 
''Small  Primer,"  and  was  evidently  intended  as  a  kind  of  manual, 
and  probably  used  as  such  in  the  law  schools  of  Ireland.  The  in- 
troductory remarks  show  the  influence  of  the  Civil  Law  as  well  as 
some  knowledge  of  Canon  Law,  and  there  is  a  tripartite  analysis 
of  "Judgment"  into  truth,  law  and  nature.  This  tract  gives  a 
fuller  insight  into  the  general  direction  of  Brehon  thought  and  pro- 
cedure. 

The  next  division  deals  with  "Heptads,"  of  which  eighty-two 
are  printed,  though  the  learned  editor  points  out  that  about  a 
dozen  more  are  known  from  other  sources,  so  he  considers  that  the 
Brehons  had  probably  elaborated  a  hundred  of  these  Heptads  as  a 
manual  for  reference.  He  adds  that  ''it  can  hardly  be  doubted 
that  a  work  of  this  kind,  in  the  hands  or  memory  of  a  competent 
oral  teacher,  would  be  a  very  effective  medium  for  instruction  in 
the  Brehon  practice,  but  it  may  be  admitted  that  the  solution  in 
the  continuity  of  oral  teaching  by  trained  Brehons  has  left  no  small 
confusion  and  misunderstanding. "  The  use  of  the  formula  seems 
to  suggest  that  it  was  a  relic  handed  down  from  an  earlier  period 
and  possibly  connected  with  the  well-known  septenary  division  of 
the  grades.  The  number  seven  had  become,  to  a  certain  extent, 
consecrated  by  the  biblical  references,  such  as  the  seven  days  of 
creation  and  the  seven  years  of  jubilee,  etc. 

The  third  tract  is  entitled  "Judgments  on  pledge  interests, "^ 
which  are  defined  as  "judgments  that  are  given  about  the  interests 
that  are  given  with  the  pledge,  or  about  the  pledges  with  which  the 
interests  are  given  after  their  being  lost."  The  series  of  objects 
concerning  which  these  elaborate  regulations  are  formulated  be- 
gins with  the  needle  and  covers  all  the  different  articles  in  domestic 
use,  ending  with  the  pledge  interests  of  a  weapon,  and  forming  a 
presentation  of  the  general  circumstances  of  social  life  of  early 
Ireland. 


Digitized  by 


Google 


232  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

The  fourth  subject,  "On  the  confirmatioii  of  right  and  law/* 
is  elaborated  into  a  series  of  Triads,  but  this  series  is  not  continu- 
ously carried  out.  There  are  set  down  a  number  of  dicta  which 
apparently  are  merely  accumulations  of  notes  taken  from  some 
larger  work.  There  does  not  seem  to  be  any  link  of  association  be- 
tween the  various  items,  and  it  is  obvious  that  some  of  them  have 
no  bearing  on  the  subjects  indicated  by  the  title  of  the  tract. 
After  a  detailed  discussion  of  fines,  it  ends  with  what  is  apparently 
an  enumeration  of  objects  that  are,  to  a  certain  extent,  free  to  all. 
that  is,  objects  that  the  tribesmen  could  make  use  of  without  lia- 
bility to  prosecution. 

The  fifth  and  final  tract,  "On  the  removal  of  covenants," 
is  a  brief  dissertation  on  certain  rights  of  property,  and  it  intro- 
duces certain  further  Triads.  The  tract  discusses  the  question 
of  prescription,  and  ends  with  some  notices  of  the  rights  and  status 
of  the  different  members  of  the  family. 

This  brief  and  necessarily  very  incomplete  sketch  of  the  Ancient 
Laws  of  Ireland  will  enable  us  to  place  some  estimate  upon  their 
merits  as  well  as  their  defects.  The  latter  were  attributable  to 
the  circumstances  under  which  these  laws  were  first  formed,  and 
the  absence  of  any  Parliamentary  or  other  power,  to  repeal  obso- 
lete laws,  or  to  introduce  necessary  amendments.  The  existence 
of  an  hereditary  legal  caste  like  the  Brehons  withdrew  the  laws  from 
the  criticism  of  public  opinion  and,  in  a  measure,  no  doubt  pre- 
vented the  establishment  of  legislative  and  judicial  authority. 
While  therefore  much  that  has  been  said  against  these  laws  by 
prejudiced  and  ignorant  English  writers  is  open  to  strong  objection, 
still  it  must  be  admitted  that  they  were  an  obstacle  in  the  way  of 
any  considerable  social  or  commercial  progress.  The  laws  were 
made  largely  for  the  advantage  of  the  ruling  classes.  The  English 
real  property  laws  were  at  one  time  certainly  open  to  the  same  ob- 
jection, but  the  Courts  and  Parliament  during  the  past  century 
have  effected  many  radical  reforms  in  these  laws. 

But  if  we  are  to  judge  of  the  Brehon  Laws  on  the  whole,  and 
«ee  how  far  they  were  adapted  to  attain  the  end  which  is  the  great 
object  of  all  law,  viz. :  not  merely  to  settle  disputes  as  they  arise, 
but  to  infuse  into  the  hearts  of  the  people  a  love  of  justice,  we  shall 
find  that  the  great  lawyer  who  was  most  responsible  for  the  final 


Digitized  by 


Google 


THE  ANCIENT  BREHON  LAWS  OP  IRELAND  233 

•overthrow  of  the  Brehon  laws,  and  who  freely  criticized  thdr  pro- 
visions, has  himself  furnished  the  strongest  testimony  to  their 
beneficial  effect  upon  the  Irish  race.  Sir  John  Davies,  Attorney- 
-General  to  James  I,  in  concluding  his  none  too  friendly  report  on 
the  state  of  Ireland,  felt  constrained  to  make  the  following  remark- 
able admission:  "There  is  no  nation  of  people  under  the  sun  that 
doth  love  equal  and  indifferent  justice  better  than  the  Irish,  and 
will  rest  better  satisfied  with  the  execution  thereof,  although  it 
be  against  themselves,  so  as  they  may  have  the  protection  and  bene- 
iit  of  the  law,  when,  upon  just  cause  they  do  desire  it. " 

Af.  /.  Gorman, 
OUavfa^  January^  1913* 
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If  lawyers  have  been  discussing  this  question  quite  continu- 
ously for  several  centuries  the  fact  that  they  have  reached  no  solu- 
tion or  agreement  thereon  is  both  interesting  and  significant;  in- 
teresting because  a  great  unsolved  problem  must  ever  lure  acute 
minds  to  renewed  efforts,  and  significant  because  we  ask  ourselves 
why  so  much  thought  has  seemed  to  result  in  so  little  certainty. 
The  reason  for  this,  I  am  forced  to  conclude,  is  because  the  question 
itself  is  not  a  legal  question  at  all.  Such  a  suggestion  might  savor 
of  temerity  were  it  made  by  a  mere  layman;  but  for  one  of  the  pro- 
fession it  may  be  permissible  at  times  to  suggest  our  own  limita- 
tions. 

The  question  of  whether  international  law  is  law,  and  what 
constitutes  law,  belongs  in  fact  to  the  domain  of  psychology.  As 
well  ask  the  ord  nary  mathematician  to  expound  the  value,  relative 
or  absolute,  of  the  laws  of  mind  or  of  nature,  or  the  ordinary  physi- 
cian to  reply  to  the  questiont  "What  is  life?"  The  fact  that  the 
mathematician  deals  with  axioms  and  postulates  and  the  physi- 
cian with  the  living  organism,  does  not  qualify  them  to  dogmatize 
regarding  the  underlying  philosophy  of  either. 

It  thus  requires  a  broader  view  than  that  which  the  mere 
lawyer  qua  lawyer  usually  possesses  to  answer  the  question :  "What 
is  international  law?"  Some  rules  of  more  or  less  general  obser- 
vance have  long  existed,  but  the  exact  definition  and  delimitation 
of  these  rules  and  how  far  they  may  be  law,  in  the  ordinarily  ac- 
cepted sense  of  that  word,  it  is  difficult  to  say.  International  law 
was  supposed,  by  many  thinkers  a  generation  ago,  to  have  no 
sanction  because  of  the  prevailing  Austinian  theory  regarding  the 
nature  of  municipal  law.  Lawyers  thought  an  Act  of  Parliament 
constituted  exclusive  material  from  which  to  deduce  a  definition 
of  law,  forgetting  that  only  a  small  part  of  the  law  was  in  the  form 
of  statute  and  that  English  law  antedated  not  only  Parliament,, 
but  the  kingship. 

The  fact  seems  to  be  that  there  is  little  real  difference  between 
national  and  international  law  as  to  its  sanction.    Municipal  law 
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may  be  and  frequently  is  violated  and  so  is  the  law  of  nations,  but 
in  either  event,  there  is  some  risk  in  so  doing.  If  the  nations  do 
not  ultimately  enforce  some  of  the  law  to  which  they  have  assented, 
this  lack  of  enforcement  is  often  true  of  statute  and  municipal  law 
generally. 

International  law  is  that  body  of  rules  which  is  so  far  assented 
to  and  so  far  enforced  that  it  deserves  the  name  of  law;  it  is  some- 
thing which  connotes  a  certain  regularity  of  human  conduct,  in- 
duced not  by  necessary  sequences  of  nature,  but  by  human  voli- 
tion. It  is  not  necessary,  to  make  international  law,  that  all 
members  of  the  family  of  nations  shall  have  assented  thereto,  but 
the  dominant  nations  at  least  should  do  so. 

The  utmost  possible  field  of  arbitration  is  necessarily  co- 
terminous with  that  of  law.  Where  there  is  no  law,  there  may  be  a 
settlement  of  an  international  dispute,  but  it  will  be  reached  through 
diplomatic  channels  and  not  through  judicial  tribunals.  The 
cause  of  arbitration  may  be  injured  rather  than  aided  by  an  un- 
willingness or  inability  to  understand  this  necessary  limitation  of 
its  scope.  There  can  be  no  arbitration  where  there  is  either  no 
law  or  no  adequate  law  to  meet  the  case.  Parties  cannot  arbitrate 
matters  which  cannot  be  stated  in  terms  of  law.  The  effort  to 
extend  the  field  of  arbitration  must  go  hand  in  hand  with  the  en- 
deavor to  widen  the  scope  of  international  law  as  it  now  stands, 
as  well  as  to  better  existing  law  by  placing  it  on  the  basis  of  a 
broader  morality.  The  inability  of  pacificists  generally  to  recognize 
this  situation  retards  the  cause  of  peace. 

The  use  of  force  in  the  (twentieth  century  cannot  be  justified 
at  the  bar  of  public  opinion  unless  it  can  truthfully  predicate  a 
moral  basis.  Our  most  noted  naval  historian  and  eminent  pub- 
licist. Admiral  Mahan,  says: 

*' Hence,  the  recognition  that,  if  force  is  necessary,  force 
must  be  used  for  the  henefU  of  the  communUy,  of  the  common- 
wealth of  the  world.  This  fundamental  proposition  is  not  im- 
paired by  the  fact  that  force  is  best  exercis<^  through  law, 
when  adequate  law  eocists,  except  as  the  expression  of  right  law 
is  an  incubus.  Hence,  much  of  the  present  magnification  of 
law  is  mere  fetich." 

This  doctrine  may  well  be  termed  the  trusteeship  of  force.  In 
illustration  of  his  proposition  the  distinguished  Admiral  cites  the 
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Monroe  Doctrine.  The  purpose  of  the  Holy  Alliance  to  restore 
Spanish  domination  in  South  America,  was  not,  as  he  argues,  in 
contravention  of  law  as  it  was  then,  or  even  now  is.  Legally,  the 
right  to  coerce  South  American  states  might  not,  as  a  legal  pro- 
position, have  been  questioned  by  the  United  States,  but  the  law 
of  self-preservation  and  of  the  right  to  develop  our  own  civiliza- 
tion untrammelled  by  dangers  incident  to  the  conflict  of  the  old 
world,  justified  the  United  States  in  refusing  to  allow  other  nations 
the  exercise  of  the  generally  admitted  right  to  acquire  territory  when- 
ever that  acquisition  was  on  the  American  continent. 

I  cannot  quite  assent  to  the  correctness  of  the  Admiral's 
analysis  of  the  situation.  This  is  scarcely  a  case  of  imperfection  or 
inadequacy  in  the  law,  but  rather  an  instance  in  which  a  general 
rule  becomes  inapplicable  to  certain  particular  conditions,  because 
in  conflict  with  a  paramount  national  policy. 

Admiral  Mahan  says: 

"The  relations  of  interdependent  states  are  not  susceptible 
of  full  establishment,  nor  of  all  necessary  adjustment  from 
time  to  time,  upon  a  basis  of  law. " 

As  long  as  special  national  policies  prevent  the  exercise  of 
their  full  legal  rights  on  the  part  of  other  nations  in  certain  respects, 
the  nation  professing  such  non-legally  recognized  policies  is  forced 
to  maintain  them  against  those  who  seek  to  carry  out  their  legal 
rights  to  the  full.  This  necessitates  armament.  Such  a  cause  of 
possible  war  is  not  legally  avertable.  To  minimize  that  danger, 
we  must  work  for  acquiescence  in  such  policy,  when  just,  by  the 
other  nations,  and  this  can  be  done  only  through  diplomatic  chan- 
nels and  the  education  of  public  opinion.  Where  controversies  of 
this  character  arise,  as  in  the  case  of  the  Guiana-Venezuela  boundary, 
we  can  only  rely  upon  a  peace  sentiment  so  sttong  that  diplomacy 
may  have  time  to  adjust  questions  which  cannot  be  submitted  to 
judicial  determination  until  the  conflict  between  law  and  national 
policy  is  settled. 

The  causes  of  modern  war  are  often  said  to  be  commercial. 
This  is  true  in  a  superficial  sense  only.  Commercial  friction  and 
commercial  ambition  may  indeed  be  the  proximate  causes,  but 
they  are  not  the  real  and  ultimate  causes.  There  can  be  no  war 
today  where  the  temper  and  sentiment  of  the  people  is  not  such  that 
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they  can  be  inflamed  into  a  general  passion.  The  day  for  the  hiring 
of  Hessians  to  shoot  strangers  with  whom  they  have  no  possible 
cause  of  quarrel,  at  the  mere  behest  of  a  ruler,  has  long  gone  by. 

The  governments  of  today  cannot  make  war  in  defiance  of 
public  opinion,  nor  is  there  the  slightest  chance  of  their  taking 
so  great  a  responsibility.  The  danger  is  that  they  will  be  over- 
ridden and  that  their  diplomatic  efforts  will  come  to  naught  be- 
cause of  the  kindling  of  patriotic  enthusiasm  which  over-rides  the 
desires  of  the  government.  Jingoism  usually  proceeds  from  below, 
up,  not  from  above,  down. 

Yet  the  fact  that  war  between  two  nations  is  quite  possible, 
does  not  make  it  inevitable.  For  instance,  nothing  seems  more  im- 
probable than  a  war  between  Great  Britain  and  the  United  States. 
No  serious  conflicting  interests  are  involved.  Both  nations  are 
satisfied  with  the  status  quo  in  regard  to  territory  on  this  continent. 
Admiral  Mahan  considers  it  unthinkable.  But  we  must  re- 
member, as  a  warning  and  a  safeguard,  the  strong  antipathies  of 
the  past  which  have  sunk  largely  into  the  subconsciousness  of 
both  peoples.  The  traditions  of  the  conflicts  of  the  Revolution,  of 
the  War  of  1812,  of  the  mutual  animosities  stirred  up  during  our 
Civil  War  and  as  a  consequence  of  the  Alabama  affair  still  subsist, 
though  at  present  dormant  and  dwindling. 

It  does  not  require  the  modem  psychologist  or  M.  Le  Bon's 
analysis  of  the  spirit  of  the  crowd  to  show  us  how  readily  such 
latent  states  of  feeling  may  in  a  moment  of  excitement  be  roused 
into  conscious  action  and  prove  irresistible  forces,  just  as  we  have 
seen  religious  passions,  long  slumbering,  suddenly  kindled  into 
fury  by  apparently  small  incidents.  Against  such  mass  passions, 
reason  has  slim  chance  indeed. 

The  inevitable  propriety  of  submitting  to  arbitration  ques- 
tions growing  out  of  the  interpretation  of  existing  treaties  seems 
obvious,  yet  it  is  some  times  questioned.  As  a  treaty  necessarily 
concerns  both  parties,  its  interpretation  can  by  no  possibility  of 
law  or  logic  be  a  mere  domestic  question. 

In  1743  Spain  and  Great  Britain  embarked  upon  a  disastrous 
war  all  over  the  alleged  loss  by  a  seaman  named  Jenkins  of  his  ear. 
As  Green  pithily  puts  it: 
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"The  ill  humor  of  the  trading  classes  rose  to  madness  in 
1738,  when  a  merchant  captain  named  Jenkins  told  at  the  Bar 
of  the  House  of  Commons  the  tale  of  his  torture  by  the  Spaniards, 
and  produced  an  ear  which  he  said  they  had  cut  off  with  taunts 
at  the  English  king.  It  was  in  vain  that  Walpole  strove  to  do 
justice  to  both  parties,  and  that  he  battled  stubbornly  against 
the  cry  for  an  unjust  and  impolitic  war.  But  his  efforts  were 
in  vain.  His  negotiations  were  foiled  by  the  frenzy  of  one 
country  and  the  pride  of  another." 

Thus  the  war  for  Jenkins'  ear  was  entered  upon,  despite  the  de- 
sires of  the  Government  and  England  suffered  reverses  and  tremend- 
ous loss  in  lives  and  money,  all  to  no  purpose.  For  even  had  Jenkins' 
story  been  true,  it  would  hardly  have  justified  a  disastrous  conflict 
between  great  nations,  nor  would  it  have  restored  to  him  the  lost 
feature.  But  it  is  even  probable  that  his  tale  was  untrue,  or 
greatly  exaggerated.  As  Lecky  tells  the  story  (History  of  the 
i8th  Century,  Vol.  i,  p.  416): 

"The  truth  of  the  story  is  extremely  doubtful,  but  the  end 
that  was  aimed  at  was  attained.  The  indignation  of  the  people, 
fanned  as  it  was  by  the  press,  and  by  the  untiring  efforts  of  all 
sections  of  the  Opposition,  became  uncontrollable." 

Here  indeed  was  a  war  demanded  by  no  national  policy,  in- 
duced by  no  particular  oppression,  for  authoritative  historians  tell 
us  that  there  was  no  serious  violation  of  international  law  or  right 
on  the  part  of  Spain  toward  England. 

Such  a  conflict  is  an  evidence  of  the  fact  that  war  may  often 
be  an  avertable  accident.  Had  there  been  a  tribunal  to  which 
England  might  have  adressed  her  plea  on  behalf  of  her  unfortunate 
seaman,  redress  might  easily  have  been  found  and  the  danger  of 
public  outburst  averted. 

The  danger  of  war  today  comes  from  popular  feeling.  Give 
diplomacy  time  and  opportunity  and  the  danger  of  war  will  be 
minimized.  No  modem  civilized  people  will  allow  themselves  to 
be  drawn  into  a  war  which  they  consider  unjust.  Hence,  the  as- 
surance in  advance  that  there  is  law  and  a  forum  to  which  the  ag- 
grieved may  appeal  side-tracks  exhibitions  of  popular  feeling  at 
the  outburst.  It  may  not  always  avert  war,  just  as  the  decision  of 
the  Supreme  Court  in  the  Dred  Scot  case  could  not  avert  our  Civil 
War,  but  it  will  materially  lessen  its  probability. 

Yet,  our  War  of  1812,  the  Mexican  War,  the  late  Spanish- 
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American  War,  should  have  been  so  averted.  The  popular  ex- 
citement created  by  the  destruction  of  the  Maine,  made  it  almost 
impossible  for  diplomacy  to  avoid  the  conflict.  Popular  feeling 
forced  the  hands  of  statesmen  as  it  had  done  before,  yet  inunedi- 
a:te  submission  of  the  question  of  Spain's  responsibility  to  a  re- 
recognized  international  tribunal  might  well  have  averted  this 
popular  outburst. 

The  history  of  arbitration  is  a  gratifying  story.  Many  dis- 
putes have  been  settled,  much  law  has  been  evolved,  but  more 
even  has  been  done  than  that;  in  many  cases  an  escape  has  been 
found  from  the  coercive  forces  of  popular  sentiment,  prejudice  and 
inherited  animosity,  which,  if  left  unappeased,  might  easily  have 
led  to  conflict. 

Commercial  jealousies  certainly  have  their  part  in  bringing 
about  war,  but  no  peoples  consciously  go  to  war  for  commercial 
gain.  The  causes  are  far  deeper.  If  the  sparks  of  popular  passion, 
kindled  by  disputes  over  commercial  matters,  can  be  smothered  at 
once,  or  never  allowed  to  burst  into  flame,  then  war  may  often  be 
averted  and  settlement  reached  through  arbitration  where  inter- 
national law  is  adequate,  and  in  those  comparatively  rare  instances 
where  there  is  no  law,  through  diplomatic  dealings.  But  justice 
•denied  or  delayed  is  the  most  fruitful  source  of  human  strife,  both 
between  individuals  and  among  nations.  The  development  of 
adequate  law  and  the  perfection  of  the  mechanism  of  arbitration 
will  accomplish  far  more  substantial  results  than  any  mere  expres- 
sions of  laudable  sentiments. 

Frederic  R.  Coudert 

New  Yarkf  December,  1912, 
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We  are  in  the  habit  of  contenting  ourselves  with  a  division  of 
law  into  two  cat^ories,  the  civil  and  the  criminal.  The  civil  we 
again  divide  into  law  and  equity,  and  these  further  into  a  number- 
of  more  or  less  inter-related  subjects. 

When  we  commence  the  study  of  the  laws  of  Christian  nations, 
other  than  Great  Britain,  the  Scandinavian  countries,  Switzerland 
and  ourselves,  we  find  that  a  large  part  of  the  law  which  we  call' 
dvil^  and  a  small  part  of  the  criminal  have  separated  themselves 
off  or  grown  up  independently  and  form  a  distinct  body  known  as^ 
commercial  law. 

In  the  whole  field  of  law,  where  are  we  to  place  commercial 
law? 

The  separation  of  law  into  crimes,  contracts,  associations,, 
n^otiable  instruments,  torts,  trusts,  etc.,  cramps  a  larger  and  more- 
scientific  division.  The  student  who  looks  into  foreign  treatises  or 
has  studied  at  a  Continental  law  ^chool  is  impressed  with  the  fact 
that  such  a  minute  subdivision  as  we  are  accustomed  to  make  is^ 
there  regarded  as  of  little  importance.  He  finds  law  divided  into^ 
natural  and  positive.  Natural  law  is  the  eternal  principles  of 
justice  and  equity,  based  upon  human  nature  and  knowing  no 
political  boundaries.  Positive  law  is  national  law,  based  on  the 
principles  of  natural  law  and  approximating  them  as  closely  as* 
circumstances  and  history  permit.  Positive  law  is  divided  into 
ecclesiastical  and  civil  law;  the  civil,  into  public  and  private. 
Public  law  is  divided  into  international  and  national  law,  the  latter 
of  which  includes  political,  administrative,  penal  and  procedural 
law.  Private  law  is  divided  into  common  law  or  civil  law  proper ^. 
and  special  law  or  commercial  law. 

What  is  commercial  law? 

At  the  outset,  we  must  adopt  this  more  scientific  classification 
of  law.    The  convenient  classification  of  the  digests  or  from  which 

^The  term  "civil  law"  is  here  employed  in  opposition  to  "criminal  law."^' 
It  may  be  used  in  three  other  senses:  (a)  meaning  the  law  which  is  the  survival 
of  the  Roman  law  in  opposition  to  the  English  "common  law;"  (6)  in  opposition, 
to  the  "commercial  law; "  (c)  in  opposition  to  "ecclesiastical  law. " 
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the  student  in  an  American  law  school  fills  up  his  roster  will  not 
aid  us,  nor  will  it  help  us  to  run  down  the  index  of  a  commercial 
code  and  say  that  this  is  commercial  law:  Admiralty,  Associations^ 
Bankruptcy,  Brokers,  Carriers,  Insurance,  Negotiable  Instruments^ 
Sales,  etc.  Some  of  these  acts  will  be  civil  or  commercial  accord^ 
ing  to  the  circumstances  under  which  they  are  performed  or  to 
the  persons  accomplishing  them. 

Commercial  law  is  a  division  of  private  law.  Its  boundaries 
can  not  be  fixed  by  an  enumeration  of  subjects,  for,  while  contain* 
ing  subjects  peculiar  to  it  and  not  treated  of  in  the  civil  law,  it 
overlaps  practically  the  whole  field  of  contract  law  and  so  invades 
the  province  of  the  civil  law.  A  contract  made  by  A.  B.  under  one 
set  of  circumstances  will  be  commercial  and  fall  under  the  jurisdic- 
tion of  the  commercial  law;  made  by  the  same  person  under  differ- 
ent circumstances  it  will  be  civil  and  come  within  the  jurisdiction 
of  the  civil  law.  Or  the  same  contract  made  by  A.  B.  may  be  com- 
mercial and  when  entered  into  by  C.  D.  may  be  civil;  or,  what 
may  seem  yet  more  strange,  the  identical  contract  may  be  com- 
mercial from  the  point  of  view  of  the  promissor  and  civil  from  that 
of  the  promissee. 

Content,  then,  to  regard  commercial  law  as  simply  a  part  of 
private  law,  let  us  search  for  a  criterion  that  mil  establish  its  limits,, 
and  having  so  defined  it,  examine  its  relations  to  the  civil  law. 
That  commercial  law  is  the  body  of  rules  r^;ulating  commerce 
is  self-evident.  But  commerce  is  a  slippery  term  and  great  pro- 
gress has  not  been  made  unless  we  define  the  term  ''commerce." 

In  economics,  man's  efforts  towards  the  production  of  wealth 
are  divided  into  the  extractive,  manufacturing  and  distributive 
industries.  The  extractive  industries  are  those  which  take  from 
nature  the  raw  materials;  for  example,  agriculture,  mining  and 
fishing.  The  manufacturing  industries  are  those  which  convert  the 
raw  materials  into  objects  of  use  to  mankind.  The  distributive 
industries  are  those  which  place  the  products  at  the  disposition  of 
the  consumer.  In  law  the  word  commerce,  roughly  speaking, 
comprehends  the  last  two  of  these  divisions  of  industry,  the  manu- 
facturing and  the  distributive.  Commerce  is  the  approximation 
of  the  raw  material  to  the  consumer.  It  signifies  acts  performed 
upon  things,  in  the  nature  of  an  exchange  and  for  a  profit. 
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The  essentials  of  commerce  are: 

First.  That  it  be  an  intermediate  branch  of  human  activity, 
between  the  producer  and  the  consumer.  We  do  not  have  to  be 
told  that  those  engaged  in  agriculture,  mining  and  jfishing  are  not 
merchants,  or  that  the  individual  purchasing  articles  for  his  own 
consumption  is  not  a  merchant  because  of  his  act. 

Second.  That  the  approximation  of  the  article  to  the  con- 
sumer take  place  by  the  instrument  of  exchange.  The  merchant 
"traffics"  in  goods.  He  has  no  intention  of  consuming  them  him- 
self. They  come  and  go.  He  acquires  goods  only  with  a  view  to 
pass  them  on  again  a  step  nearer  to  the  consumer,  and  in  the  same 
or  in  altered  form.  This  confirms  the  statement  that  commerce 
must  be  an  intermediate  act.  The  farmer,  mine-owner  and  fisher 
do  not  buy  but  produce  with  a  view  to  sale,  while  the  consumer 
buys,  but  lacks  the  intent  to  sell.  The  element  of  exchange  is 
lacking  in  each  case. 

The  act  need  not  be  a  pure  exchange.  It  may  be  an  auxiliary 
act  intended  to  facilitate  and  extend  exchanges.  So  transport, 
assurance  and  association  are  acts  which  facilitate  and  extend 
exchanges. 

Third.  That  the  act  of  exchange  be  habitual.  One  who  per- 
forms such  an  act  incidentally  or  accidentally  is  no  more  a  mer- 
chant than  one  who,  by  hazard,  is  called  upon  or  offers  to  assist 
an  injured  or  sick  person  is  a  surgeon  or  doctor.  It  is  this  charac- 
teristic which  may  be  lacking  in  many  acts  of  the  merchant  when 
not  performed  in  the  pursuit  of  his  trade  and  which  prevents  many 
acts  of  a  non-merchant,  though  clothed  with  commercial  form,  from 
being  declared  commercial. 

Fourth.  That  there  exist  the  intent  to  make  a  profit.  This  is 
the  speculative  aspect  of  commerce — the  hope  of  gain.  Commerce 
is  composed  of  exchanges  and  exchanges  are  bom  of  contracts  and 
these  contracts  must  be  founded  upon  a  consideration.  A  gift  can 
not  be  a  commercial  act. 

It  is  scarcely  needful  to  add  that  an  act  performed  with  a  view 
to  gain  remains  commercial  though  it  result  in  a  loss. 

Therefore,  the  manufacturer,  wholesaler,  retailer,  jobber, 
broker,  banker,  commission  merchant  or  merchant  of  any  kind, 
ei^iaged  in  trade  as  an  intermediary,  are  engaged  in  commerce  ac- 
cording to  the  legal  significance  of  that  term. 
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The  principles  of  law  governing  these  transactions  form  the 
commercial  law.  It  is  the  law  governing  individuals  engaged  in 
the  manufacture  and  distribution  of  objects,  for  the  sake  of  a  pro- 
fit. The  civil  law  is  the  law  governing  individuals  in  their  relations 
to  each  other  who  are  not  so  engaged.  The  two  are  like  circles 
that  overlap,  each  having  a  sphere  proper  to  itself,  while  a  sphere 
remains  common  to  them  both.  This  common  sphere  is  the  law 
of  contracts  in  its  multiple  phases.  The  dvil  law  regulates  the 
general  principles  of  contracts,  the  commercial  law  supplies  special 
rules.  For  contracts,  particularly  sales,  may  be  bom  either  within 
or  without  the  world  of  commerce.  An  example  will  make  this 
clear.  A  student  purchases  books  from  a  fellow-student  who  has 
no  further  use  for  them.  Neither  speculated  in  books  regularly 
for  a  profit.  The  act  may  be  said  to  be  accidental.  It  is  not  com^ 
merdal.  But  a  student  purchases  books  in  a  book  shop.  The 
book  seller  has  performed  a  commercial  act  because  he  trades  in 
books  habitually.  He  is  a  distributor.  The  student  has  not  per- 
formed a  commercial  act.  He,  as  consumer,  has  bought  the  book 
for  his  personal  use.  In  English  and  American  law,  all  of  these 
acts  would  be  governed  by  the  same  law.  In  countries  having 
.  a  separate  commercial  jurisdiction,  this  would  not  be  true.  A 
different  law  would  apply  in  each  case. 

Commercial  law  is  private  law.  But  it  may  have  an  inter- 
national phase,  when  the  commercial  laws  of  two  sovereign  states 
come  in  conflict.  It  has  likewise  a  relation  to  public  law.  It  was  not 
likely  that  commerce  could  have  reached  its  actual  development  with- 
out interesting  the  State  as  such,  as  well  as  the  individual.  In  some 
countries,  conunercial  monopolies  exist,  controlled  by  the  State. 
In  France,  stock  brokers  are  government  ofiidals.  The  law  regu- 
lating their  acts  is  at  once  public  and  conunercial.  The  manufac- 
ture of  the  products  of  tobacco  and  the  direct  or  indirect  ownership 
of  railroads  by  the  State,  give  rise  in  several  European  countries 
to  public  commercial  law.  Wherever  special  courts  have  been 
created  to  try  commercial  cases,  the  laws  constituting  thode  courts 
are  public  and  commercial.  Bankruptcy,  which  is  a  field  solely 
commercial  in  most  countries  except  England  and  the  United 
States,  has  a  penal  or  public  aspect. 

Conmierce  gives  rise  to  another  set  of  problems  as  well.    The 
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employment  of  labor  in  all  three  forms  of  industry  gives  rise  to 
regulative  and  police  laws.  These  together  with  the  laws  regulating^ 
the  association  of  capital  into  syndicates,  trusts  and  cartels,  and 
the  protection  of  industrial  property  such  as  patents,  copyrights 
and  trademarks  all  have  their  raison  d^itre  in  commerce,  yet  do 
not  regulate  acts  of  trade  as  such.  Together  all  are  known  as  in* 
dustrial  law.  That  part  which  r^;ulates  labor,  wherever  it 
does  not  form  a  code  of  itself,  has  been  absorbed  into  adminis* 
trative  law,  while  that  part  regulating  industrial  property  has  been 
incorporated  by  a  process  of  association  into  the  commercial  codes 
or  forms  the  subject  of  special  laws. 

Why  is  it  that  the  dual  jurisdiction  of  civil  and  commercial 
law  has  grown  up  in  some  countries  and  not  in  others?  If  two 
countries  so  eminently  commercial  as  are  Great  Britain  and  the 
United  States  treat  the  merchant  and  the  non-merchant  the  same 
before  the  law,  why  should  less  commercial  countries,  like  Italy» 
Spain,  France  and  Germany,  have  separate  jurisdiction? 

The  line  of  separation  between  those  countries  where  the 
dual  system  exists  and  those  where  it  is  not  found,  coincides  so 
nearly  with  the  boundaries  that  divide  the  territory  of  the  droii 
Scrit  or  the  Roman  law  from  that  of  the  droU  coutumier  or  customary 
law  that  it  is  impossible  not  to  conclude  that  here  lies  the  clue. 

The  Roman  law  was  a  very  formal  law.  Its  early  rigors  were 
only  partially  mollified  and  supplemented  by  the  praetorian-made 
law,  much  as  the  English  chancellor  through  equity  has  mollified 
and  supplemented  the  English  common  law.  Yet  Roman  law  re- 
mained a  formal  law.  The  civil  codes  of  Europe  and  Latin  America,, 
which  are  the  modernized  survival  of  the  ancient  Roman  juris- 
prudence, partake  of  the  character  of  their  origin.  They  are  stiff 
and  formal.  Until  the  twelfth  century,  the  Roman  law  sufficed » 
But  mth  the  rise  of  the  great  commercial  cities  of  Italy,  the  civil 
law  became  inadequate.  Commercial  customs  gradually  grew  up,, 
administered  by  special  judges  whose  judgments  came  to  be  given 
the  sanction  of  law.  Later,  these  customs  were  codified.  While 
the  civil  law  has  come  down  to  us  with  singularly  little  change,  the 
commercial  law  remains  essentially  customary  and  goes  on  modi- 
fying and  developing,  meeting  a  host  of  new  conditions  and  prob* 
lems. 
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This  is  the  origin  of  the  commercial  jurisdiction.  What  may 
be  said  of  its  present  day  jurisdictions?    They  are,  in  general,  three : 

First.  The  commercial  law  simplifies  the  civil  law.  We  have  a 
distinct  law  merchant  in  the  law  of  negotiable  instruments.  With- 
in its  limited  field,  it  simplifies  the  law  of  contracts.  A  formal 
written  assignment  would  be  a  clumsy  method  of  transferring  a 
bill  of  exchange.  The  law  therefore  recognizes  indorsement  as  a 
means  in  derogation  of  the  common  law  rule.  The  law  regarding 
consideration  in  negotiable  instruments  is  likewise  a  law  favorable 
to  commerce  and  in  derogation  of  the  common  law.  In  admiralty 
there  exists  a  whole  body  of  law  that  grew  up  independently,  be- 
cause of  the  inadaptability  of  the  common  law  of  contracts  to  the 
peculiar  risks  of  maritime  trade. 

To  inquire  into  the  reasons  why  the  English  common  law  is 
less  formal  than  the  Continental  civil  law  would  be  most  interesting. 
Our  land  law  yet  retains  much  of  the  formalism  of  feudal  times. 
No  doubt  the  reason  is  that  land  is  outside  of  commerce.  Most 
of  our  law  of  contracts  dates  from  a  period  posterior  to  the  rise  of 
commerce  on  the  Continent  and  the  simultaneous  development  of 
the  custom  of  merchants  in  the  fairs,  crafts  and  guilds  and  in  the 
so-called  "consular"  jurisdiction  of  the  Middle  Ages. 

Until  the  seventeenth  century,  the  powerful  merchant  guilds 
retained,  even  in  England,  jurisdiction  over  litigation  between 
merchants,  applying  their  own  customs,  which  were  essentially  the 
same  as  those  obtaining  in  like  jurisdictions  on  the  Continent.  In 
the  eighteenth  century.  Lord  Mansfield  drew  freely  from  the  law 
merchant  of  the  Continent  in  developing  the  English  law  of  con- 
tracts. 

The  highly  formal  civil  codes  lend  themselves  ill  to  the  needs 
of  commerce,  which  require  that  acts  be  performed  with  celerity. 
The  acts  of  the  merchant  in  the  pursuit  of  his  trade  are  very  differ- 
ent from  the  deliberate  acts  of  the  retired  individual  who  is  not  so 
engaged.  The  acts  of  the  former  having  legal  significance  are 
multitudinous,  while  those  of  the  latter  are  very  limited  in  number. 
The  non-merchant  is  not  hurried  in  the  preparation  and  the  per- 
formance of  those  acts.  His  contracts  that  amount  to  over  150 
francs  he  may  reduce  to  writing  without  inconvenience  and  he  will 
not  then  need  parole  testimony  to  prove  his  right.     (French 
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Civil  Code,  Art.  1341).  Such  a  law  would  be  an  intolerable  burden 
to  commerce. 

Second.  In  commerce,  much  depends  upon  the  strict  ob- 
servance of  the  contracts  that  constitute  the  channels  through 
which  flow  the  merchant's  profits.  In  such  matters  the  Civil  Code 
of  France,  to  take  an  instance,  is  lenient.  Article  1244  permits 
the  judge  to  use  his  discretion  in  allowing  extensions  of  time. 

The  commercial  law  safeguards  the  merchant  in  these  respects, 
by  subjecting  him  to  certain  peculiar  obligations  and  penalties. 
It  obliges  him  to  keep  books;  subjects  him  to  the  quasi-penal  laws 
of  bankruptcy,  to  which  he  would  not  be  subject  were  he  not  a 
merchant;  abolishes  days  of  grace  in  the  performance  of  contracts 
and  in  some  countries  sanctions  personal  attachment  for  debts 
arising  in  commerce. 

Third.  Special  laws  are  needed  to  regulate  the  transactions 
of  certain  institutions  which  owe  their  existence  to  commerce  and 
which  would  not  exist  but  for  it.  Such  institutions  are  exchanges 
and  markets,  banks,  commercial  paper  and  carriage  by  land  and 
sea.  In  these  matters  the  civil  codes,  laying  down  but  the  funda- 
mental rules  of  contracts  and  of  personal  property,  are  wholly 
inadequate.  The  commercial  codes  supply  what  would  be  an 
absolute  want  of  law  in  such  matters  and,  in  others,  special  rules 
in  derogation  of  the  civil  codes. 

We  have  yet  to  examine  the  relations  of  the  commercial  law 
to  the  dvil  law.  As  to  this  three  theories  obtain:  i.  That  which 
regards  commercial  law  as  dependent  upon  and  supplementary  to 
the  civil  law.  2.  That  which  regards  the  commercial  law  as  an 
independent  body  of  jurisprudence.  3.  That  which  favors  a 
unification  of  the  whole  of  private  law. 

The  question  is  not  a  purely  academic  one.  In  Europe,  it 
has  found  its  way  into  parliaments  where  commercial  codes  have 
to  be  continually  revised  and  brought  to  date. 

I.  The  civil  theory.  While  commerce  was  certainly  far  from 
being  unknown  to  the  Romans,  it  did  not  reach  such  a  development 
but  that  commercial  transactions  could  be  satisfactorily  regulated 
by  applying  the  same  rules  alike  to  merchant  and  non-merchant. 
No  powerful  merchant  class  existed  in  Roman  society.  Guilds 
and  crafts  belong  to  the  Middle  Ages.     In  this  respect  Roman  law 
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was  like  English  law.  But  it  must  be  observed  that  the  Roman 
law  of  obligations  was  like  the  modem  civil  law  of  obligations,  un- 
modified by  commercial  law;  while  the  English  law  of  contracts 
may  be  likened  to  the  civil  law  altered  and  supplemented  by  the 
commercial  law. 

Though  Roman  law  underwent  in  the  Middle  Ages,  as  it  came 
to  be  adopted  throughout  Europe,  such  alterations  as  were  ne- 
cessary to  suit  the  conditions  of  society  in  each  nation,  it  was  yet 
unfitted  to  meet  the  requirements  of  commerce  for  the  reasons 
already  enumerated. 

It  was  then  that  greater  and  greater  weight  was  given  to  an 
increasing  number  of  customs  of  merchants  and  that  these  customs 
were  reduced  to  writing  to  make  them  more  certain.  We  have 
seen  that  these  customs  were  supplementary  to  and  in  derogation 
of  the  civil  law. 

The  commercial  law  is  therefore  not  a  body  of  independent 
law,  sufficient  unto  itself,  but  a  special  law,  opposed  to  the  civil 
law,  completing  it  and  itself  requiring  the  civil  law  to  be  complete. 
Commercial  law  was  the  corrective  of  the  civil  law,  which  existed 
centuries  before  it.  Wherever,  in  commercial  transactions,  the 
need  of  modifying  the  dvil  law  has  not  been  felt,  the  dvil  law  re- 
mains in  full  vigor  and  operation. 

The  dependence  of  the  commercial  codes  upon  the  dvil  codes 
for  the  general  prindples  of  contract  law,  seems  convindng  of  the 
interdependence  of  the  two  jurisdictions.  Thus  in  the  law  of 
sales,  the  largest  branch  of  commercial  transactions,  the  commercial 
codes,  as  a  rule,  deal  only  with  the  question  of  the  proof  of  the  con- 
tract, leaving  the  general  prindples  to  the  dvil  codes. 

2.  The  mercantile  theory.  Those  who  believe  that  commercial 
law  is  an  independent  branch  of  private  law  argue  that  the  dvilians 
have  been  led  into  error  because  commercial  law,  being  a  law  later 
than  dvil  law,  appears  to  be  supplementary.  Commercial  law, 
they  say,  arose  out  of  its  own  peculiar  economic  necessities — that  is 
to  say,  the  rise  of  a  merchant  dass  and  of  a  mercantile  profession 
and  with  them  of  a  whole  series  of  acts  that  find  no  reflection  in  the 
dvil  law,  such  as  commerdal  insurance,  bills  of  exchange,  joint 
stock  companies,  etc. 

3.  The  unification  theory.    A  third  group  of  writers  holds  up 
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Great  Britain,  the  United  States  and  Switzerland,  as  examples  of 
nations  in  which  the  unification  of  private  law  has  taken  place 
with  success.  They  arg^e  that  the  division  of  private  law  into  a 
special  and  a  common  law  is  a  relic  of  a  time  when  commerce  was 
a  profession  limited  to  a  special  class  of  society  and  that  today, 
when  commerce  is  free  to  everyone  who  wishes  to  engage  in  it, 
such  a  division  is  arbitrary  and  unjust.  They  point  out  that  the 
line  separating  the  two  jurisdictions  forms  a  debatable  ground  that 
gives  rise  to  fruitless  litigation. 

In  criticism  of  the  ideal  of  unification  it  should  be  said  that 
it  might  cause  a  check  to  the  rapid  advancement  of  international 
law.  Civil  law  is  a  peculiarly  national  law.  It  treats  of  the  sanc- 
tion of  property,  of  the  family  and  marriage  relations.  It  is  deeply 
impregnated  with  the  racial  traits  and  history  of  a  country.  On  the 
other  hand,  commercial  law  is  a  peculiarly  international  law  for 
two  reasons:  i.  Because  trade  gives  rise  to  approximately  the  same 
economic  needs  wherever  it  exists,  that  is  to  say,  to  celerity,  lack- 
of  formality,  rigorous  sanctions  and  credit.  2.  Because  com- 
merce itself  is  international. 

Now,  if  the  commercial  law  is  absorbed  into  the  civil  law,  the 
tendency  will  be  to  nationalize  it  and  so  crystallize  it.  External 
forces  will  meet  with  greater  resistance.  And  it  may  be  added 
that  this  hardening  process  would  make  it  less  apt  to  keep  pace 
with  the  advancing  needs  of  commerce.  The  example  of  Great 
Britain  and  the  United  States  can  hardly  be  used  as  an  argument 
since  in  these  countries  both  civil  and  commercial  law  are  customary. 

Even  in  those  countries  where  the  law  merchant  has  been 
codified,  customs  are  given  a  high  sanction.  When  a  commercial 
transaction  gives  rise  to  an  action  at  law,  recourse  must  first 
be  had  to  the  commercial  code;  second,  to  approved  customs  and 
lastly  to  the  civil  code.*  This  is  but  applying  the  wellknown 
principle  that  the  exception,  wherever  it  is  applicable,  must 
control  in  preference  to  the  general  rule. 

Commercial  law  is  necessarily  a  more  fluid,  changing  law  than 
the  civil  law  and  no  code  has  the  pretension  of  claiming  to  provide 

'  Several  articles  of  the  French  Civil  Code  expressly  recofi^nize  the  priority 
of  the  Commercial  Code  in  commercial  transactions.  Arts.  1107,  1153,  1341, 
2084.    Likewise  the  Spanish  Commercial  Code,  Art.  2. 
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for  every  possible  contingency.  It  was  bom  a  customary  law  and 
codification  added  only  the  sanction  that  greater  certainty  must 
give.  There  still  remains  in  each  country  an  important  mass  of 
approved  customs  that  are  followed  in  the  absence  of  written  law, 
and  which,  in  first  instance,  become  a  rich  source  of  commercial 
l^slation  and  finally  a  source  of  civil  law.  These  customs  are 
special  in  the  same  sense  that  the  commercial  codes  are  special 
law  in  opposition  to  the  dvil  codes,  and  therefore  they  are  con- 
sulted before  recourse  is  had  to  the  civil  codes.' 

Like  equity,  the  commercial  law  has  been  a  corrective.  But 
it  has  forged  ahead  in  its  own  path  and  far  outstripped  the  civil 
law.  As  the  common  law  is  today  borrowing  equitable  principles 
so  the  dvil  law  is  continually  approximating  towards  the  commercial 
law.  It  is  certainly  within  the  realm  of  possibility  that  the  time 
will  arrive  when  the  dual  form  will  have  passed  into  legal  history. 

Commerdal  law  has  been  compared  very  graphically  to  a 
snow-capped  mountain.*  The  fresh  snows  that  fall  upon  its  sum- 
mit represent  the  ever  newly  arising  customs  of  merchants.  The 
snow  creeps  down  the  mountain  side  hardening  into  glaciers  and 
giving  rise  to  streams  that  feed  the  rivers  of  the  plains.  So  the 
commercial  customs  are  crystallized  into  commerdal  laws  from 
which  they  gradually  pass  into  the  realm  of  civil  law. 

Layton  B.  Register 

Madrid,  December,  igi2. 
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NOTES 

Contracts — ^Statute  of  Frauds — ^Auctioneers — Memoran- 
dum— In  Dewar  v.  Mintoff^  it  appeared  that  the  auctioneer  at  a 
sale  of  land  entered  on  the  margin  of  his  copy  of  the  particulars  and 
conditions  of  sale  against  the  lot,  the  name  of  the  highest  bidder*, 
for  the  lot,  and  the  amount  of  the  bid,  but  there  was  nothing  to 
indicate  that  he  was  purchaser  of  the  lot.  The  bidder  did  not 
sign  the  memorandum  of  agreement  contained  in  the  particulars 
or  pay  any  deposit.  He  subsequently  wrote  letters  to  the  vendor 
and  his  agent,  in  which  he  repudiated  his  liability  under  the  con- 
tract, but  set  out  all  the  terms  of  the  bargain  and  referred  to  the- 
particulars  of  sale.  It  was  held  that  the  entry  by  the  auctioneer 
was  not  a  sufficient  note  or  memorandum  in  writing  to  satisfy  the. 
fourth  section  of  the  statute  of  frauds,  but  that  the  later  corre- 
spondence did  take  the  oral  contract  out  of  the  statute  in  spite  of 
the  repudiation  of  liability. 

The  early  English  cases  deny  that  the  auctioneer  is  the  agent 

1 81  L.  J.  885  (K.  B..  1912). 
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of  both  parties  and  therefore  hold  that  his  entering  the  name  of 
the  buyer  of  a  lot  of  land  in  his  book  as  the  purchaser  is  not  a  note 
in  writing  within  the  statute  of  frauds**  but  in  Emmerson  v.  Hedis^ 
and  later  cases^  it  was  held  that  an  auctioneer  is  an  agent  lawfully 
authorized  by  the  buyer  to  sign  a  note  or  memorandum  of  a  con- 
tract for  him,  whether  it  be  for  a  purchase  of  an  interest  in  land  or 
of  goods.  The  memorandum  in  order  to  be  valid,  must  have  been 
made  contemporaneously  with  the  sale'  and  must  state  the  par- 
ticulars of  the  contract.'  The  present  English  law  on  the  subject 
seems  to  be  most  clearly  stated  in  Sims  v.  Landray:''  "It  is  settled 
beyond  the  probability  of  now  being  successfully  disputed,  that 
where  there  is  a  sale  by  public  auction  and  the  property  is  knocked 
down  by  the  auctioneer  to  the  highest  bidder,  the  auctioneer  is 
the  agent  not  only  of  the  vendor,  but  also  of  the  purchaser,  the  high- 
est bidder,  and  that  he  is  the  purchaser's  agent  clearly  to  tiiis 
extent^  that  he  is  entitled  to  sign,  in  the  name  and  on  behalf  of 
the  purchaser  a  memorandum  sufficient  to  satisfy  the  provisions 
of  the  statute  of  frauds,  stating  the  particulars  of  the  contract." 
The  American  authorities  are  to  the  same  effect.* 

But  the  memorandum  must  be  clear  and  complete  on  its  face. 
So  in  Hinde  v.  Whitehous^  it  was  held  that  an  auctioneer  had  not 
satisfied  the  requirements  of  the  statute  by  signing  the  name  of 
the  purchaser  to  the  catalogue,  that  not  being  connected  with  or 
referring  to  the  condition  of  sale;  and  in  Baptist  Church  v.  Big^- 
Jow^^  that  the  memorandum  was  not  sufficient  within  the  require- 
ments of  the  New  York  statute,  where  the  auctioneer  had  merely 
noted  the  name  of  the  purchaser  and  the  sum  bid  by  him  upon  the 
chart  of  the  goods  sold.  It  seems  clear  that  the  court  was  correct 
in  the  principal  case. 

As  to  the  question  of  correspondence,  both  text-books  and 
authorities  declare  that  a  complete  binding  contract  may  be  evi- 
denced by  letters  or  other  documents  relating  to  one  connected 
transaction  from  which  the  names  or  descriptions  of  the  parties, 

'Stansfield  v.  Johnson,  i  Esp.  loi  (C.  P.,  1794);  approved  in  Buckmaster 
V.  Harrop,  13  Ves.  456,  at  p.  473  (1807);  cf.,  however,  Simon  v.  Metivier,  i  Black. 
W.  599  (1766). 

»  2  Taunt.  38  (1809). 

*  White  V.  Proctor,  4  Taunt.  209  (1811);  Kemys  v.  Proctor,  3  V.  &  B.  57 
(1813). 

•  AHrlionn.  Jaxj  of  Contrar+j  ^llfh  EH."^  n.  A^r  Mf^vra  v_  Carr,  26  L.  J,  Ex. 


39  (1856);  Bell  v.  Balls,  66  L.  J.  Ch.  397  (1897). 

*  Browne,  Statute  of  Frauds  (5th  Ed.)  sects.  351,  369;  Wood,  Statute  of 
Frauds,  Sect.  371;  Kenworthy  v.  Schofield,  2  B.  &  C.  945  (1824);  Peirce  v. 


ct.  371; 
Corf,  L.  R.  43  Q.  B.  52  (1874). 
J.  Ch.  •  ' 


»65L.  J.  Ch.  535(1894). 

'Smgstack's  Executors  v.  Harding,  4  Harr.  &  J,  186  (Md.,  1816);  Cleaves 
V.  F088,  4  Grecnl.  9  (Me.,  1826);  Adams  v.  McMillan,  Executor,  7  Port.  73 
(Ala.,  1838);  Morton  v.  Dean,  13  Met.  385  (Mass.,  1847);  Gill  v.  Bicknell,  2 
Cush.  355  (Mass.,  1848),  approving  Morton  v.  Dean,  sufra;  Gill  v.  Hewett,  7 
Bush.  ID  (Ky.,  1869);  Ansfey  v.  Green,  82  Ga.  181  (1888);  Springer  v.  Klein 
sorge,  83  Mo.  152  (1884);  Garth  v.  Davis  &  Johnson,  120  Ky.  106  (1905). 

»  7  East.  558  (1806). 

*•  16  Wend.  28  (N.  Y.,  1836). 
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the  subject  matter  of  the  contract,  and  its  terms  may  be  collected.** 
But  will  an  oral  contract  be  taken  out  of  the  statute  by  letters 
which  admit  the  making  of  the  contract  by  the  writer,  but  in  terms 
repudiate  his  liability?  Before  there  were  cases  upon  this  subject, 
Mr.  Blackburn,  in  his  Treatise  on  the  Contract  of  Sale"  had  said : 
"  It  sometimes  happens  that  after  a  dispute  has  arisen,  a  party  in 
a  letter  signed  by  him  recapitulates  the  whole  terms  of  the  bargain, 
for  the  purpose  of  saying  that  it  is  at  an  end.  ...  It  has  never 
been  decided  whether  such  an  admission  of  the  terms  of  the  bar- 
gain signed  for  the  express  purpose  of  repudiation  can  be  considered 
a  memorandum  to  make  the  contract  good,  but  it  seems  difficult 
on  principle  to  see  how  it  can  be  so  considered. " 

When  the  question  actually  arose  in  Bailey  v.  Sweeting  the 
words  of  Mr.  Blackburn  gave  the  court  some  difficulty,  but  in 
spite  of  them  it  was  held  that  "the  first  part  of  the  letter  is  un- 
questionably a  note  or  memorandum  of  the  bargain 

it  does  not  cease  to  be  evidence  of  the  contract  because  the  defend- 
ant goes  on  to  say  that  he  should  not  be  bound  by  it. "  The  par- 
ticular point  does  not  seem  to  have  been  frequently  passed  upon 
by  the  courts  either  in  England  or  America,  but  the  cases  which  have 
arisen  quote  Bailey  v.  Sweeting  with  approval  and  follow  the  de- 
cision in  that  case."  The  weight  of  authority  is  undoubtedly  to 
the  effect  that  if  a  party  writes  a  letter  admitting  the  essential 
particulars  of  the  contract,  but  containing  a  repudiation  of  the 
bargain  upon  bad  or  insufficient  grounds,  the  letter  will  constitute 
a  good  memorandum  of  the  contract  within  the  statute." 

Upon  both  questions — ^whether  the  entry  of  the  auctioneer 
at  the  time  of  sale,  or  subsequent  correspondence  admitting  the 
particulars  of  the  contract  and  repudiating  liability,  constitute  a 
sufficient  memorandum  to  satisfy  the  statute  of  frauds — ^the  court 
in  our  principal  case  appears  to  have  followed  principles  well  re- 
cognized in  both  England  and  America. 

H.  A.  L. 


EvroENCE — Consonant  Statements — Hearsay — In  the  case 
of  Lyke  V.  Lehigh  V.  R,  R.  Co.,^  the  plaintiff's  testimony  was  at- 
tacked on  cross-eicamination  and  by  proof  of  inconsistent  state- 
ments. To  show  that  the  testimony  given  by  the  plaintiff  was  not 
a  recent  fabrication,  the  trial  court  admitted  declarations  by  the 

^^  Addison  on  Contracts,  (nth  Ed.)  p.  36,  and  cases  cited;  Smith,  Law  of 
Fraud,  Sect.  381  and  cases  cited;  Wood,  Sutute  of  Frauds,  Sect.  364,  and  cases 
cited. 

^  Blackburn,  Contract  of  Sale,  p.  66. 

w  L.  T.  30  C.  P.  150  (1861). 

»*  Wilkinson  v.  Evans,  L.  R.  35  C.  P.  224  (1866);  Buxton  v.  Rust,  L.  R.  ^i 
Ex.  172  (1872);  Cloth  Company  v.  Hieronimus,  L.  R.  10  Q.  B.  140  (1875); 
Heideraan  v.  Wolfstein,  12  Mo.  Apps.  366  (1882). 

1'  See  Addison,  Law  of  Contracts  (i  ith  Ed.)  p.  38;  Wood,  Sutute  of  Frauds, 
Sect.  345;  Browne,  Statute  of  Frauds  (5th  Ed.)  Sec.  354-a. 

*  236  Pa.  38  (1912). 
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plaintiff  a  short  time  after  the  accident  consonant  with  his  state- 
ments made  on  the  witness-stand.  The  Supreme  Court  affirmed 
the  action  of  the  lower  court  saying,  in  substance,  that  under  such 
circumstances  as  here,  where  the  chief  defense  was  that  plaintiff's 
testimony  was  perjured  and  evidence  of  inconsistent  statements 
had  been  given  to  impeach  it,  consonant  statements  were  ad- 
missable. 

The  doctrine  of  the  admissibility  of  consonant  statements,  to 
remove  from  a  witness  the  imputation  of  untruthfulness  or  lack 
of  memory  placed  upon  him  by  proof  of  inconsistent  declarations, 
is  not  a  new  one.  It  apparently  made  its  first  appearance  in  the 
law  in  1670  in  the  case  of  LuUerel  v.  ReynelP  where  the  principle 
was  stated  in  general  terms  and  without  any  qualifications.  This 
case  was  flatly  contradicted  in  1783  by  Justice  Buller  in  King  v. 
Parker*  For  some  reason,  this  latter  case  was  completely  over- 
looked by  the  American  courts  and  we  find  them  stating  LuttereU 
V.  Reynell  still  to  be  the  law  as  late  as  1823.*  There  are  still  a  few 
jurisdictions  in  the  United  States  which  have  held  to  the  original 
rule  unmodified  and  allow  consonant  statements  to  be  admitted 
whenever  a  witness's  testimony  has  been  impeached  by  inconsistent 
declarations.^  These  jurisdictions,  while  admitting  that  under 
the  general  prohibition  against  hearsay,  this  kind  of  evidence  is 
not  admissible,  sustain  it  as  an  exception  for  the  purpose  of  sus- 
taining the  credibility  of  the  witness. 

This  class  of  evidence  has  never  been  admitted  to  prove  the 
facts  which  the  declarations  contain,*  and  the  majority  of  jurisdic- 
tions which  hold  that  consonant  statements  are  admissible  only 
under  special  circumstances^  do  not  bar  them  because  they  do 
contain  such  facts  but  on  the  broader  ground  that  ordinarily  they 
are  worthless.  In  impeaching  a  witness  by  showing  contrary 
statements,  the  object  is  to  show  that  he  is  unreliable,  and  the  fact 
that  he  made  a  statement  not  under  oath,  similar  to  the  one  he 
makes  at  the  trial,  does  not  remove  the  inconsistency  or  the  in- 
inferences  arising  from  such  inconsistency.'  Under  some  circum- 
stances, however,  evidence  of  this  kind  is  of  real  value,  and  under  such 
circumstances  practically  all  jurisdictions  hold  it  is  admissible. 
Usually  this  is  when  the  witness  is  charged  with  testifying  under  the 
influence  of  some  motive  of  interest  or  relationship  prompting  him 

« I  Mod.  283  (Eng.,  1670). 

»  King  V.  Parker,  3  Doug.  2A2  (Eng.,  1783). 

^  Henderson  v.  Jones,  10  S.  &  R.  322  (Pa.,  1823). 

•  Dodd  V.  Moore,  92  Ind.  397  (1883);  Burnett  v.  R.  R.  Co.,  120  N.  C.  517 
(1897);  Lee  V.  State,  44  Tex.  Crim.  446  (1903). 

•  State  V.  Parish,  79  N.  C.  610  (1878);  Maitland  v.  Bank,  40  Md.  559  (1874). 
7  State  V.  Hendricks,  172  Mo.  654  (1902);  McKelton  v.  State,  86  Ala.  594 

(1888);  Mason  v.  Vestal,  88  Cal.  396  (1891);  Davis  v.  Graham,  2  Col.  App. 
210  (1892);  Ga.  R.  R.  Co.  V.  Oaks,  52  Ga.  410  (1874);  McBride  v.  Ga.  R.  R. 
Co.,  125  Ga.  515  (1906);  State  v.  Porter,  74  Iowa  623  (1888);  Heod  v.  State 
44  Miss.  731  (1870);  Crooks  v.  Brum,  136  Pa.  St.  368  (1890);  State  v.  Mc- 
Daniel  68  S.  C.  304  (1903);  Dudley  v.  BoUes,  24  Wend.  464  (N.  Y.,  1840). 

•  Nichols  V.  Stewart,  20  Ala.  358  (1852). 
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to  make  a  false  statement.  In  such  cases  consonant  statements  are 
admitted  to  show  that  he  made  similar  statements  at  a  time  when 
the  imputed  motive  did  not  exist  or  when  motives  of  interest  would 
have  induced  him  to  make  a  different  statement  of  facts.*  Again, 
they  are  admitted  where  the  story  or  a  part  of  the  story  of  a  witness 
is  claimed  to  be  a  recent  fabrication.*^  Consonant  statements, 
however,  do  not  include  mere  conclusions  or  deductions,  which 
corroborate  or  support  evidence  consisting  of  particular  facts  oc- 
curring in  the  transaction;  former  declarations  of  such  deductions 
are  not  admissible.^ 

Some  jurisdictions  impose  a  further  restriction  on  the  admissi- 
bility of  this  evidence,  and  say  that  the  consonant  statement  must 
have  been  made  prior  to  the  impeaching  declarations."  The  rea- 
son which  is  given  is  that  if  the  rule  were  otherwise  the  witness 
would  be  able  at  any  time  to  control  the  effect  of  former  declara- 
tions which  he  was  conscious  he  had  made  and  which  he  might 
now  have  a  motive  to  weaken,  qualify  or  destroy." 

Under  facts  similar  to  those  in  the  principal  case,  it  has  been 
held  that  the  motive  for  the  plaintiff  to  talk  in  his  favor  existed 
as  well  when  the  statement  was  made  as  when  the  testimony  was 
given."  It  would  seem  therefore  that  although  the  law  as  stated 
in  the  principal  case  is  in  accord  with  the  majority  of  jurisdictions, 
evidence  having  been  admitted  to  combat  the  theory  of  recent 
fabrication,  it  is  doubtful  whether,  the  witness  having  had  a  motive 
for  such  declarations,  they  should  have  been  admitted. 

The  aforementioned  rules  do  not  apply  to  declarations  made 
by  the  prosecutrix  after  the  defendant  has  ravished  her.  In  the 
cases  of  rape,  such  declarations  are  confined  to  the  bare  fact,  the 
details  of  the  occurrence  and  the  identity  of  defendant  being  inad- 
missible." Although  the  purpose  for  which  these  statements  are 
admitted  is  the  same  as  that  for  which  consonant  statements  are 
admitted,  that  is  to  corroborate  the  witness,  the  reason  for  ad- 
mitting the  declarations  in  the  case  of  rape  is  not  the  same,  but 
merely  a  remnant  of  the  old  common  law  practice.  Under  the  old 
common  law,  a  woman  was  forced  while  the  crime  was  recent  to  go 
to  the  nearest  village  and  state  the  injury  to  the  prominent  men 
and  show  the  signs  of  violence.**    Admitting  the  complaints  of  t  he 

•Stolp  V.  Blair,  68  111.  541  (1873);  Chicago  City  Rv.  Co.  v.  Mathieson» 
212  111.  299  (1904);  McCord  V.  State,  83  Ga.  520  (1889),  loUowed  in  Sweeny  v. 
State,  121  Ga.  293  (1904);  Robb  v.  Hackley,  23  Wend.  52  (N.  Y.,  1840). 

**  Legere  v.  State,  11 1  Tenn.  370  (1903);  State  v.  Petty,  21  Kan.  54  (1878). 

"  Maitland  v.  Bank,  40  Md.  540  (1874). 

"Conrad  v.  Griffy,  11  How.  480  (U.  S.,  1850);  State  v.  Cody,  15  So.  D. 
167  (1901);  Graham  v.  McReynolds,  90  Tenn.  697  (1891). 

"  Ellicot  V.  Pearl,  35  U.  S.  439  (1836). 

^^  McBride  v.  Ga.  R.  R.  and  Electric  Co.,  125  Ga.  515  (1906).  Plaintiff 
declared  he  had  been  hurt  in  a  railroad  accident  twenty  minutes  after  accident 
occurred. 

*' Posey  V.  State,  143  Ala.  55  (1904);  Commonwealth  v.  Cleary,  172  Mass. 

175  (1828). 

1*  GlanviUc  XIV,  6. 
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prosecutrix  at  the  present  day  is  the  last  remaining  trace  of  this 
old  custom." 

E.  L.  H. 


Torts — Interference  with  Another's  Employment — 
Strikes — ^The  legality  of  strikes  and  the  rights  and  remedies  of 
employers  and  employees  who  are  affected  by  the  acts  of  labor  or- 
ganizations are  subjects  which  have  plunged  the  courts  into  more 
-conflicting  decisions  than  any  other  matters  which  have  arisen  in 
modern  times.  The  failure  to  agree  upon  what  are  termed  the  funda- 
mental and  underlying  principle,  upon  which  these  decisions  are 
based,  is  here,  as  in  all  such  cases — barring,  of  course,  the  exact 
•circumstances  giving  rise  to  the  actions — ^the  reason  for  this  conflict. 
Will  that  which  is  lawful  when  done  with  a  good  motive  be  lawful 
when  prompted  by  a  malicious^  motive,  and  will  that  which  is  law- 
ful when  done  by  a  single  individual  be  lawful  when  done  by  a 
combination  of  individuals  are  two  of  these  principles  which  were 
•carefully  considered  in  Kemp  v.  Division  241  i4,  Ass'n.  Street  and 
E.  Ry.  Employees* 

It  is  sometimes  broadly  stated  that  an  act  which  does  not 
amount  to  a  legal  injury  cannot  be  actionable  because  done  with  a 
bad  intent,'  and  numerous  decisions  support  the  proposition.^ 
Where  the  right  to  act  is  absolute,  it  is  difficult  to  see  how  any  other 
conclusion  can  be  sustained,  even  though  the  act  is  not  done  to 
benefit  the  actor,  but  solely  to  injure  another.  Such  is  the  case 
where  the  owner  of  land  forcibly  ejects  a  trespasser  who  refuses  to 
leave,  even  though  the  owner  may  only  be  gratifying  a  vindictive 
•spirit  in  so  acting.  The  erection  of  a  "spite  fence,"  under  this 
view  clearly  is  not  actionable;  but  even  on  this  point,  the  decisions 
are  in  conflict.*  On  the  other  hand,  if  the  right  to  act  is  what 
may  be  termed  relative,  there  may  be  some  reason  for  considering 
the  question  of  motive.  Such  is  the  case  where  one  sinks  a  well 
on  his  own  premises  for  the  mere  purpose  of  drying  his  neighbor's 
spring,*  or  recklessly  wastes  natural  resources  without  any  benefit 

^7  Commonwealth  v.  Cleary,  supra, 

^  "Malice,"  and  its  derivatives,  as  used  in  this  note  means  simply  ill-will 
■against  a  person  and  does  not  presuppose  the  intentional  doing  of  an  unlawful 
act. 

'99  N.  E.  Rep.  3S9  (111.,  1912).  In  this  case  the  court  refused  to  stamp 
as  unlawful  a  threat  to  call  a  strike  unless  workmen  who  refused  to  remain  in 
the  union  were  discharged. 


^  Allen  V.  Flood,  L.  K.  App.  Cas.  i  (1898);  Quinn  v.  Leatham,  (1901)  App. 
I.  495,  qualifies  this  case,  but  does  not  overrule  it;  Payne  v.  Western  R.  R. 
Co.,  13  Lea.  507  (Tenn.,  1884);  Chambers  v.  Baldwin,  91  Ky.  121  (1891);  Na- 
tional Protective  Assoc,  v.  Cummings,  170  N.  Y.  315  (1902);  McCune  v.  Nor- 
wich Gas  Co.,  30  Conn.  521  (1862);  Forster  v.  McKibben,  14  Pa.  168  (1850). 


tional  Protective  Assoc,  v.  Cummings,  170  N.  Y.  315  (1902);  McCune  v.  Nor- 

,30  Conn.  521  (1862);  Forster  v.  McKifa' 
In  these  cases  the  act  of  but  a  single  person  was  in  question. 


^  Letts  v.  Kesler,  54  Ohio  St.  73  (1896),  action  not  maintainable;  Flaherty 
V.  Moran,  81  Mich.  52  (1890),  contra, 

*  See  18  Harvard  Law  Review  114,  and  cases  cited. 
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to  himself.^  Now  the  right  of  every  laborer  to  cease  working  for 
his  employer  whenever  he  pleases,  and  the  right  of  every  employer 
to  dispense  with  the  services  of  an  employee  whenever  he  pleases — 
in  the  absence,  of  course,  of  any  existing  contractual  relation — 
must  in  practically  every  case  be  what  has  been  termed  an  absolute 
right.  It  ought  to  follow,  therefore,  that  so  far  as  individual  em- 
ployees and  employers  are  concerned  the  motive  which  prompts 
the  decision  to  quit  the  employer  or  discharge  the  employee,  as  the 
case  may  be,  cannot  be  taken  into  consideration.  The  right  is 
absolute  and  whatever  the  motive,  the  damage  resulting  from  the 
exercise  of  such  right  is  clearly  damnum  absque  injuria. 

Now,  suppose  that  a  combination  of  individuals  exercises  the 
right  which  is  absolute  so  far  as  each  individual  is  concerned,  does 
the  resulting  damage  still  remain  damnum  absque  injuria?  It  is 
certainly  true  that  if  the  motive  in  such  case  is  not  malicious,  but 
purely  a  genuine  benefit  to  the  individuals  severally,  through  the 
combination  as  a  whole,  there  being  no  intent  to  injure  the  party 
damaged,  no  action  is  maintainable.*  This  is  the  situation  which 
arises  when  several  employees  agree  among  themselves  to  stop 
work — i.  e.,  strike — ^in  order  to  procure  higher  wages,  more  sani- 
tary conditions  in  work-shops,  shorter  hours,  etc.  In  all  such  cases 
the  strike  is  clearly  lawful.*  It  will  be  noted  here  that  the  con- 
ception of  a  strike — ^a  mere  quitting  of  employment — in  no  sense 
covers  unlawful  acts  performed  by  the  employees  either  before  or 
after  they  have  quitted  the  employment  in  order  to  make  the  strike 
effective.  But  the  situation  becomes  more  troublesome  when  the 
motive  of  the  combination  is  not  alone  benefit  to  itself,  but  also 
injury  to  another,  and  again,  when  the  motive  is  solely  injury  to 
another.  If  it  be  contended  in  such  case  that  the  act  of  the  com- 
bination is  unlawful,  it  is,  in  effect,  holding  that  the  sum  total  of 
several  absolute  rights  is  a  relaiive  right,  not  exactly  a  logical  con- 
clusion. But  law  is  not  logic,  and  so  it  is  not  surprising  to  find  that 
probably  a  majority  of  the  courts  and  text-writers  hold,  in  analogy 
to  a  conspiracy  in  the  criminal  law,  that  it  will  not  do  to  treat  a 
combination  simply  as  an  aggregate  of  independent  parts,  and 

'Ohio  Oil  Co.  V.  Indiana,  177  U.  S.  190  (1899);  Hague  v.  Wheeler,  157 
Pa.  J24  (i8q3). 

*  The  idea  has  been  advanced  that  the  nature  of  the  employment  may  create 
an  implied  agreement  not  to  quit,  at  least  without  reasonable  notice.  Such 
was  the  doctrine  implied  in  Toledo  Ry.  Co.  v.  Penna.  Co.,  54  Fed.  Rep.  746 
(C.  C.  of  Ohio,  1893;.  The  duty  imposed  upon  the  employing  company  by  the 
Interstate  Commerce  Law  was  presumed  to  be  known  to  the  employees  here. 

•Carew  v.  Rutherford,  106  Mass.  i  (1870);  Barr  v.  Essex  Trades  Coun- 


cil, 53  N.  J.  Eq.  loi,  114  (1894);  Clement  v.  Watson,  14  Ind.  App.  38  (1895); 
Arthur  v.  Oakes,  63  Fed.  Rep.  310  (1894).  Mapstrick  v.  Ramge,  9  Neb.  390 
(1879)  is  cofUra,  but  here  it  was  held  that  striking  at  the  particular  hour  agreed 


upon,  owing  to  peculiar  circumstances,  was  equivalent  to  the  actual  and  wilful 
destruction  of  the  property. 

Early  English  cases  held  strikes  illegal,  Hornby  v.  Close,  2  L.  R.  Q.  B.  1^3 
(1867),  but  recent  decisions  have  established  their  legality.  Lyons  v.  Wii* 
lans,  I  L.  R.  Ch.  (1896)  811. 
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measure  its  rights  and  responsibilities  by  the  rights  and  responsi- 
bilities of  its  individual  members.^^ 

The  result  of  the  failure  of  the  courts  to  adopt  a  logical  conclu- 
sion which,  it  is  submitted,  will  not  result  in  the  "incalculable 
damage"  so  often  intimated  in  the  decisions,  has  been  the  adoption 
of  the  test  of  ** justifiable  cause"  in  determining  the  l^iality  of  a 
strike,  and  what  constitutes  interference  with  tiie  right  to  labor. 
It  is  needless  to  say  that  hopeless  conflict  is  the  result  of  the  ques- 
tion as  to  what  constitutes  "justifiable  cause."" 

It  must  be  remembered  that,  in  this  discussion,  it  is  presumed 
that  no  violence,  threats  of  violence  or  any  other  unlawful  means 
have  been  used  by  the  employees  in  bringing  about  a  strike.  If 
such  has  been  the  case,  the  act  of  the  individual  employee  was  not 
the  outgrowth  of  an  absolute  right,  and  an  entirely  different  situa- 
tion is  presented.  In  Kemp  v.  -E.  Ry.  Employees,^  the  defendants 
peacably  informed  their  employers  that  if  the  plaintiffs  were  not 
discharged  they,  the  defendants,  would  cease  work;  they  had  no 
grievance  against  their  employers  and  the  sole  reason  for  their 
action  was  the  fact  that  Kemp  refused  to  join  their  union.  The 
court  found  that  the  motive  of  the  defendants  was  not  injury  to  the 
plaintiff,  but  benefit  to  themselves  through  preservation  of  their 
union,  and  held  that  whatever  damage  resulted  from  the  discharge 
of  the  plaintiff  was  damnum  absque  injuria.  It  is  submitted  that 
the  court  might  better  have  founded  their  decision  upon  the  right 
of  the  combination  to  do  that  which  the  individual  members  had 
an  absolute  right  to  do,  than  upon  the  ultimate  benefit  to  the  or- 
ganization. For  the  benefit  to  members  of  the  combination  is  so 
remote  as  compared  to  the  direct  and  immediate  injury  inflicted 
upon  the  non-union  workmen,  that  the  law  ought  not  to  look  be- 
yond the  immediate  loss  and  damage  to  the  innocent  parties  to 
the  remote  benefits  that  might  result  to  the  union. 

H.  W.  W. 


Torts — ^Liability  to  Business  Guests — ^A  recent  decision* 
of  the  court  of  King's  Bench,  in  England,  affords  an  interesting 
example  of  the  difficult  legal  problems  which  arise  out  of  the  com- 
plexities of  modern  civilized  life.  The  first  question  presented  is  as 
to  the  status  of  an  individual  who  is  allowed  to  enter  a  mercantile 
establishment  under  conditions  which  are  contrary  to  its  rules, 
but  who  is  allowed  to  violate  the  customary  regulations  in  order 
that  his  patronage  may  be  secured.  Is  such  an  individual  a  tres- 
passer, a  licensee,  a  business  guest  under  special  conditions  or  is 


'& 


^®  Eddy  on  Combinations,  Vol.  i  §  475;  Berry  v.  Donovan,  188  Mass.  353 
1905);  Erdman  v.  Mitchell,  207  Pa.  79  (1903};  Lucke  v.  Clothing  Cutters,  77 
*d.  J96  (1893);  Curran  v.  Galen,  152  N.  Y.  33  (1897).    But  see  Cook  on  Trade 
and  Labor  Combinations,  §  8. 
"  62  L.  R.  A.  715,  note. 
»99  N.  E.  Rep.  389  (HI.  1912). 
»  Clinton  v.  Lyons  &  Co.,  Ill  K.  B.  98  (1912);  also  81  L.  J.  R.  923  (K.  B.). 
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his  status  similar  in  all  respects  to  that  of  ordinary  customers?  The 
decision  in  the  case  under  discussion  declared  that  the  plaintiff,  who 
in  ignorance  of  a  rule  to  the  contrary,  entered  the  defendant's 
tea-shop  with  her  dog  and  was  allowed  to  remain  there,  was  not 
really  "  invited  "  to  come  in  with  her  dog,  but  was  only  '*  permitted  " 
to  do  so;  and  accordingly  held  that  her  status  was  merely  that  of  a 
licensee. 

It  is  believed  that  this  finding  is  incorrect;  and  that  a  pro- 
spective customer  who  enters  an  establishment  under  conditions 
which  violate  its  rules  is  either  a  trespasser  or  a  simple  business 
guest  according  to  whether  or  not  the  management  acquiesce  in 
this  violation  of  their  conditions.  It  would  seem  that  no  individual 
who  enters  a  place  of  business  for  purposes  of  trade  can  really  pro- 
perly be  r^;arded  as  a  licensee,  since  such  a  status  includes  only 
those  who  come  on  the  premises  solely  for  purposes  of  their  own,* 
while  the  unquestioned  definition  of  a  business  guest  is  that  laid 
down  by  Willes,  J.,  in  the  famous  case  of  Indermaur  v.  Dames^ 
namely,  that  it  is  an  individual  who  "resorts  to  the  premises  in 
the  course  of  business  upon  invitation*  express  or  implied."  To 
return  to  the  principal  case,  it  seems  entirely  clear  that  the  plain- 
tiff's position  is  certainly  not  that  of  a  trespasser,  since  her  entry  in 
violation  of  the  rules  of  the  premises  was  condoned  by  the  mangle- 
ment;  it  is  equally  clear  that,  being  on  the  premises  on  business 
and  not  merely  for  purposes  of  her  own,  she  was  not  a  mere 
licensee,  but  that  she  was  in  fact  "resorting  to  the  premises 
in  the  cause  of  business  upon  the  implied  invitation"  of  the  de- 
fendant company,  and  was  accordingly  a  business  guest,  within  the 
definition  of  Willes,  J.,  who  was  merely  allowed  to  violate 
the  usual  rules  of  the  establishment.  Now  it  appears  scarcely 
logical  to  say  that  such  an  individual  was  a  business  guest  admitted 
under  special  conditions.  No  conditions  were  really  imposed 
upon  her  entrance,  but  what  occurred  was  that  the  usual 
stipulations  were  removed;  and  it  seems  a  contradiction 
to  maintain  that  a  guest  for  whom  restrictions  have  been  removed 
is  consequently  a  guest  upon  special  conditions.  In  other  words,  no 
conditions  have  been  "imposed,"  but  the  usual  ones  have  been 
merely  "removed. "  It  is  accordingly  submitted  that  acquiescence 
on  the  part  of  the  management  of  an  establishment  in  the  violation 
of  their  usual  rules  is  simply  equivalent  to  an  absolute  waiver 
thereof  in  the  particular  instance  and  should  in  no  way  change  the 

'  "A  license  is  inferred  where  the  object  is  the  mere  pleasure  or  benefit  of 
the  person  using  the  premises,  while  an  invitation  is  inferred  where  there  is  a 
common  interest  or  mutual  advantage  to  be  derived  from  the  visit. "  Burdick, 
Torts,  p.  456;  Campbell.  Neg.,  sec.  33;  Bennett  v.  Ry.  Co.,  102  U.  S.  577  (1880). 

» L.  R.  I  C.  P.  274  (1866).  The  definition  given  by  Willes,  J.,  in  this  case 
''has  since  been  regarded  on  both  sides  of  the  Atlantic  as  the  leading  author- 
ity."    Pollock,  Torts  (5th  Ed.),  p.  509. 

^That  an  individual  who  enters  a  mercantile  establishment  on  business 
does  so  on  an  implied  invitation  is  a  proposition  of  law  too  well  settled  to  be 
open  to  question  today. 
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-Status  of  the  customer  in  whose  favor  and  for  the  sake  of  whose 
patronage  such  an  exception  is  made. 

The  principal  case  further  presents  the  difficult  problem  as  to 
the  extent  of  the  scope  of  the  status  of  a  business  guest.  In  other 
words,  the  question  raised  is  as  to  how  far  the  legal  status  of  a 
business  guest  extends  as  a  protection  to  such  property 
as  the  guest  may  bring  upon  the  premises.  It  would  seem  from 
the  statement*  of  Bray,  J.,  that  this  legal  status  extends  to  cover 
•such  incidents  of  personalty  as  are  invited  into  the  business  es- 
tablishment. In  denying  recovery  for  injuries  to  the  plaintiff's 
dog,  he  says,  "Then  did  the  defendants  invite  the  dog  into  their 
-shop?  There  is  no  finding  to  that  effect  and  it  cannot  be  sufficient 
if  they  merely  permitted  it  to  come  in.  In  my  opinion  .  .  .  both 
•claims  fail.  '*  Now  it  is  entirely  clear  that  whether  or  not  a  given 
article  is  ''invited"  to  be  brought  into  an  establishment  or  is 
merely  "  permitted  "  to  be  carried  in  by  the  owner  must  of  necessity 
depend  upon  the  character  of  the  property  in  question  and  the 
nature  of  the  establishment.  For  instance  there  can  be  no  doubt 
that  a  business  guest  is  always  invited  to  bring  into  a  store  or  shop 
«uch  ordinary  incidents  of  personal  property  as  a  hat  or  a  watch, 
or  an  umbrella  or  a  cane,  and  consequently  such  property  falls 
within  the  protection  accorded  to  the  owner  by  law.  It  is  equally 
•clear  that  an  individual  who  goes  shopping  with  a  large  dog  or 
who  enters  an  ordinary  business  establishment  carrying  explosives 
is,  even  though  there  is  no  rule  against  bringing  them  in,  neverthe- 
less merely  permitted  to  do  so.  Objectionable  property  of  such  a 
nature  is  clearly  not  invited  in  by  the  business  agencies  and  con- 
■sequently  such  property  is  not  guarded  by  the  status  of  the  owner. 

It  is  believed  that  this  question  just  discussed  has  not  before 
been  directly  presented  and  it  is  a  matter  of  considerable  difficulty 
to  formulate  the  correct  rule  of  law  which  should  govern  the  matter. 
It  is,  however,  tentatively  submitted  that  the  legal  status  of  a 
business  guest  should  be  regarded  as  including  within  its  protective 
-scope  such  ordinary  incidents  of  personalty  as  the  average  indivi- 
Klual  would  ordinarily  take  into  the  kind  of  establishment  in  ques- 
tion while  shopping,  and  that  the  jury  should  be  left  to  determine 
whether  or  not  the  property  in  question  was  of  this  character. 

P.  C.  Af.,  Jr. 


Trusts — Is  the  Propagation  of  Christian  Science  a 
Charity? — ^Just  how  far  a  court  will  go*  to  uphold  a  trust  estab- 
lished for  charitable  purposes  is  most  forcibly  illustrated  in  a  recent 
Massachusetts  decision,*  where  a  bequest  in  the  will  of  the  late 
Mrs.  Eddy  was  attacked  by  her  heirs-at-law.  The  controversy 
•centered  around  the  interpretation  of  a  local  statute"  which  pro- 
hibited gifts  for  the  benefit  of  any  one  church  where  the  amount 

•Onp.  932,  L.  J.  R.  (K.  B.). 

^  Chase  v.  Dickey,  13  N.  E.  Rep.  410  (Mass.   1912). 

«  R.  L.  c.  37,  §  9. 
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involved  exceeded  two  thousand  dollars.  In  this  case  the  devise^ 
far  in  excess  of  two  thousand  dollars,  was  to  the  "Mother  Church" 
in  Boston  in  trust  for  the  purposes  of  keeping  in  repair  certain  of 
the  church  buildings,  while  the  balance  of  the  income  and  as  much 
of  the  principal  as  might  be  deemed  wise  was  to  be  devoted  to  the 
promotion  and  extension  of  Christian  Sicence  as  taught  by  the 
testatrix  herself. 

Though  there  were  many  points  raised  in  the  dispute,  for  the 
purposes  of  this  discussion  it  is  sufficient  to  dwell  only  upon  the 
manner  in  which  the  charity  was  supported  in  the  face  of  the  ex- 
isting statute. 

It  may  be  generally  said  that  the  distinction  between  public 
and  private  trusts  lies  in  the  fact  that  in  the  former  instance  the 
benefit  accrues  to  an  indefinite  number  of  persons  at  lai^,'  while 
in  the  latter  case,  certain  definite,  defined,  specified  objects  are 
designated  as  the  beneficiaries.^  The  fact  that  the  bequest  is  made 
to  a  voluntary,  unincorporated  association  will  in  no  way  defeat 
the  charity  provided  the  general  charitable  intention  of  the  tes- 
tator is  clear.  ^  Once  established  that  a  trust  for  charitable  pur- 
poses has  been  created,  the  courts  will  not  allow  it  to  fall  for  want 
or  inability  of  trustees  to  take,*  and  in  some  circumstances  where 
the  bequest  is  void  because  contrary  to  the  law,  the  objects  will 
be  carried  out  under  the  cy  pres  doctrine.^  In  such  cases  there  is 
no  reason  to  suppose  that  the  discretion  of  any  particular  trustee 
has  anything  to  do  with  the  essence  of  the  trust  gift.' 

•  Perry  on  Trusts,  §  710;  Parker  v.  May,  5  Cush.  336  (Mass.,  1850);  Everett 
V.  Carr,  59  Me.  335  (1871);  Coggesshall  v.  Pelton,  7  Johns.  Ch.  294  (N.  Y., 
1823). 

^Teele  v.  Bishop  of  Derry,  168  Mass.  341  (1897);  Russell  v.  Allen,  107 
U.  S.  163  (1882),  per  the  court:  "Trusts  for  public  charitable  purposes  are  ap- 
plied under  circumstances  under  which  private  trusts  would  fail.  Being  for 
objects  of  permanent  interest  and  benefit  to  the  public,  they  may  be  perpetual 
in  their  direction,  and  instruments  creating  them  should  be  construed  so  as  to 
give  them  effect  if  possible  and  to  carry  out  the  general  intention  of  the  donor, 
when  clearly  manifested,  even  if  the  particular  form  and  manner  pointed  out  by 
him  can  not  be  followed.  They  may  and  indeed  must  be  for  the  benefit  of  an 
indefinite  number  of  persons,  for  if  all  the  beneficiaries  are  personally  desig- 
nated, the  trust  lacks  the  essential  element  of  indefiniteness  which  is  one  char- 
acteristic of  a  legal  charity.  If  the  founder  describes  the  general  nature  of  the 
charitable  trust,  he  may  leave  the  details  of  its  administration  to  be  settled  by 
trustees  under  the  supervision  of  a  court  of  chancery." 

'Attorney-General  v.  Oglander,  3  Bro.  Ch.  166  (1790);  Re  Dudgen,  74  L* 
T.  613  (1896);  Burrill  v.  Boardman,  43  N.  Y.  254  (1871);  Libby  v.  Tobbein, 
163  Mo.  477  (1890);  Chamber  v.  Hiegins'  Exec.,  20  Ky.  La 
Christian  Church  v.  First  Church  of  Christ,  2i9j[ll.  503  (1906) 

of  Win 


163  Mo.  477  (1890);  Chamber  v.  Hiegins'  Exec.,  20  Ky.  Law  1425  (1899); 
Church  V.  First  Church  of  Christ,  219  III.  503  (1906). 

.  Scales,  124  N.  C.  497  (1899);  Estate  of  Winchester,  IJ3  CaL 
271  (1901);  St.  Peter's  Church  v.  Brown,  21  K.  J.  367  (1899);  Hesketh  v.  Murphy^ 


35  N.  J.  Eq.  23  (1882);  Appeal  of  Eliot,  74  Conn.  586  (1902);  Jones  v.  Watford^ 
62  N.  J.  Eq.  339  (1901);  Leda  v.  Huble,  75  Iowa,  431  (1888};  Bliss  v.  American 
Bible  Society,  2  Allen  334  (Mass.,  1861). 

'Moggride  V.  Thackwell,  7  Ves.  Jr.  75  (1862);  Woman's  Christian  Asso^ 
V.  Kansas  City,  147  Mo.  103  (1898). 

•Hayter  v.  Trego,  5  Russ.  113  (1830);  Denyer  v.  Druce,  Tamlyn'a  3* 
(1829);  Walsh  V.  Gladstone,  i  Phil.  Ch.  290  (1843);  Brown  v.  Higgs,8Ve8. 
Jr.  571  (1803);  Cole  V.  Wade,  16  Ves.  Jr.  29  (1807). 
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Where  legacies  are  given  in  trust  for  purposes  that  are  clearly 
charitablei  but  these  purposes  are  joined  with  words  that  authorize 
the  trustees  to  expend  the  fund  for  other  purposes  which  are  not 
charitable  the  whole  gift  falls.*  But  the  courts  make  a  distinction 
where  a  residue  is  given  to  charity  and  out  of  such  residue  certain 
bequests  are  made  which  are  subsequently  unenforceable.  Such 
void  bequests  merely  fall  into  the  residue  and  the  whole  of  the  fund 
is  applieid  to  the  charitable  purpose.^®  Of  course,  if  it  is  impossible 
to  execute  the  particular  charity  for  which  provision  is  made,  the 
devise  falls  altogether." 

In  the  present  case,  there  was  a  devise  for  the  upkeep  of  church 
buildings,  payable  out  of  the  general  fund  given  to  the  spread  of 
Christian  Science.  It  was  contended  that  the  first  part  of  the 
trust  was  void  and  so  the  whole  should  be  inoperative.  But  the 
repair  of  parishes  has  long  been  held  a  valid  charitable  object"  and 
so  the  courts  were  confronted  with  the  sole  proposition  whether 
the  intention  of  the  testatrix  was  to  have  the  fund  devoted  for  the 
promotion  of  her  own  religion  in  the  Christian  world  or  whether 
the  benefit  was  to  be  confined  to  the  members  of  the  "Mother 
Church"  in  Boston.  In  the  latter  instance,  the  gift  would  ne- 
cessarily have  to  fall  owing  to  the  prohibitive  statute.  But  in 
reaching  a  contrary  conclusion,  the  court  seemed  to  have  in  mind 
the  peculiar  and  almost  supernatural  disposition  of  the  donor. 
Though  the  bequest  on  trust  was  undoubtedly  to  the  Boston  con- 
gregation, who  were  unable  to  act  as  trustees  owing  tq  the  statute, 
yet  the  wording  in  the  concluding  phrase  was  of  such  a  broad  and 
liberal  nature  that  the  court  had  little  difficulty  in  upholding  it  as 
a  charity. 

Just  what  influence  the  popularity  and  enthusiasm  for  this 
twentieth  century  religion,  so  prevalent  among  a  respectable,  yet 
thinking  class  of  citizens,  had  upon  the  minds  of  those  rendering 
the  decision  is  a  question  more  of  psychological  interest  than  of 
l^;al  import.  Suffice  it  to  say  that  the  case  is  valuable  for  the 
authorities  cited  and  interesting  as  illustrating  to  what  extent  the 
courts  of  that  jurisdiction  will  go  in  supporting  a  trust  whenever  the 
tenjts  and  dogmas  of  any  Christian  belief  are  involved." 

W.  A.  W.,  2nd. 

*Gibb8  V.  Ramsey,  2  Ves.  &  B.  295  (1813);  Kendall  v.  Granger,  5  Beav. 
300  (1842);  Gill  V.  Attorney-General,  197  Mass.  232  (1908);  Williams  v.  Ker- 
shaw. 5  Law  J.  (N.  S.)  Ch.  84  (1835);  Minot  v.  Attorney-General,  176  Mass. 
189  (1905). 

»•  Dawson  v.  Smally,  L.  R.  18  Eq.  114  (1868);  In  Re  Birkett,  9  Ch.  Div. 
^76  (1878};  Fisk  V.  Attorney-General,  L.  R.  4  Eq.  521  (1867);  Hoare  v.  Os- 
borne, L.  R.  I  Eq.  583  (1866);  Mayor  of  Lyons  v.  East  India  Co.,  I  Moore  P. 
C.  175  (1836);  Dexter  v.  Harvard  College,  176  Mass.  192  (1900);  In  Re  Roger- 
son,  L.  R.  I  Ch.  Div.  715  (1901). 

^  In  Re  White,  33  Ch.  Div.  449  (1886). 

''Attorney-General  v.  Bishop  of  Chester,  i  Browns  C.  C.  444  (1785);  In 
Re  Vauehan,  L  R.  33  Ch.  Div.  137  (1886). 

"McAlister  v.  Burgess,  161  Mass.  269  (1804);  Jackson  v.  Phillips,  i± 
Allen  539  (Mass.  1867),  where  it  was  said:  ''A  chanty  is  a  gift  to  be  applied 
Gonsistently  with  existing  laws,  for  the  benefit  of  an  indefinite  number  of  per- 
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Wills — ^The  Rules  in  Wild's  and  Shelley's  Cases — In 
Wild's  Case,  it  was  resolved  that  "  if  A  devises  his  lands  to  B  and  to 
his  children  or  issue,  and  he  hath  not  any  issue  at  the  time  of  the 
devise,  the  same  is  an  estate  tail;  for  the  intent  of  the  donor  is 
manifest  and  certain  that  his  children  or  issue  should  take,  and  as- 
immediate  devisees  they  cannot  take  because  they  are  not  in  rerum 
natura,  and  by  way  of  remainder  they  cannot  take,  for  that  was 
not  his  intent,  for  the  gift  is  immediate,  therefore,  then,  such 
words  will  be  taken  as  words  of  limitation."*  In  a  late  Pennsyl- 
vania case,'  under  facts  identical,  the  court  held  that  the  devisee 
took  a  life  estate  and  that  his  children,  if  there  should  be  any,, 
would  take  the  remainder  in  fee.  Wild's  Case  dismissed  such  an 
interpretation  with  the  remark  that  it  was  not  the  testator's  in- 
tent. Both  these  courts,  and  all  others,  would  admit,  or,  rather,, 
would  assert  that  the  testator's  intent  was  the  pole  star  to  guide 
them  in  navigating  the  difficult  flood  of  testamentary  language; 
with  the  same  beacon  before  them,  they  arrive  at  antipodal  har- 
bors. The  later  decision  would  seem  to  be  more  logical  and  cer- 
tainly more  satisfactory.  If  the  professed  intent  is  to  benefit  the 
children  surely  the  most  effective  way  of  doing  it  is  by  giving  them 
the  estate  in  remainder  rather  than  by  the  doubtful  expedient  of 
giving  their  father  a  fee,  especially  where  the  contingent  remainder 
can  no  longer  be  barred. 

The  above  difference  of  opinion  is  one  of  construction,  purely,, 
and  over  questions  of  construction  courts  not  infrequently  are  at 
odds.  As  to  the  question  under  discussion  here,  there  seems  to 
be  an  almost  equal  division.  In  England,  the  rule  in  Wild's  Case 
is  still  the  law.'  In  some  American  jurisdictions,  it  has  been  ex- 
pressly applied  in  decision,^  in  others  approved  in  dictum^  On  the 
other  hand,  it  has  been  flatly  repudiated  in  a  number  of  jurisdic- 
tions.' Frequently,  it  has  been  quoted  without  comment  either 
way,  but  cases  directly  involving  the  application  of  the  rule  are 
not  numerous. 

sons,  either  by  bringing  their  minds  and  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies  from  disease,  suffering  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  by  erecting  or  maintaining 
public  buildings  or  works  or  otherwise  lessening  the  burdens  of  government. 

*  6  Co.  Rep.,  i6  b.  This  rule  is  a  dictum;  the  decision  in  the  case  was  that  a 
gift  to  A  and  after  his  decease  to  his  children  gave  A  a  life  estate  only. 

*  Chambers  v.  Union  Trust  Co.,  235  Pa.  610  (1912). 

*  Scale  V.  Barter,  2  B.  &  P.  485  (Eng.,  1801);  Broadhurst  v.  Morris,  2  B.  & 
A.  I  (Eng..  1831). 

^Nightengale  v.  Burrell,  i^  Pick.  104  (Mass.,  1853);  Parkman  v.  Bowdoin,. 
I  Sumn.  C.  C.  359  (Fed.,  1833);  Vanzant  v.  Morris,  25  Ala.  285  (1854). 

'  Graham  v.  Flower,  13  S.  &  R.  430  (Pa.,  1826);  Cannon  v.  Barry,  59  Miss.. 
289  (1881);  Chry^ee  v.  Phyfe,  19  N.  Y.  344  (1859); 

*  Carr  v.  Estell,  16  B.  Monroe  309  (Ky.,  1855);  Faliso  v.  Currir,  55  N.  H.  392^ 
(1875);  Jossey  v.  White,  28  Ga.  270,  where  the  court  says,  in  speaking  of  thb 
rule:  "With  the  reason  of  this  or  any  other  technical  lore,  connected  with  this 
branch  of  the  law,  I  have  nothing  to  do.  Thank  (}od,  it  no  longer  encumbers 
our  statute  book.  Under  our  late  act,  it  will  soon  be  buried,  with  the  numerous- 
other  follies  and  fossil  remains  of  a  bygone  age;"  but,  see  Butler  v.  Ralston^ 
69  Ga.  485  (1882)  where  the  rule  is  applied. 
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That  the  rule  is  one  of  construction  to  ascertain  the  testa- 
mentary intention  can  be  seen  readily  from  its  relation  to  the  more 
general  law.  The  word  "children"  when  used  in  will  or  deed  is 
presumptively  a  word  of  purchase,  just  as  the  words  "heirs"  or 
"heirs  of  the  body"  are  presumptively  words  of  limitation.  Both 
presumptions  are  equally  strong,  but  both  can  be  rebutted,  only» 
however,  by  definite  and  conclusive  manifestations  of  a  contrary 
intent.^  The  word  "issue"  is  almost  colorless;  standing  alone  it 
is  weakly  presumptive  of  limitation,  but  it  may  be  influenced 
either  way  by  the  proximity  of  the  other  words.  The  rule  in  Wild's 
Case  s  said  to  be  an  exception  to  the  presumption  arising  from  the 
word  "children,"  but  this  appears  to  be  a  misstatement.*  It  is 
not  an  exception,  it  simply  establishes  facts  sufficient  to  rebut  the 
above  presumption.  Inasmuch  as  it  is  merely  a  rule  of  construc- 
tion to  arrive  at  the  intent  of  the  donor,  it  would  seem  that  it  too 
should  be  subject  to  rebuttal.  In  fact,  in  one  English  case,  the 
court  refused  to  apply  the  rule  where,  as  the  court  saw  it,  there 
would  result  an  over-riding  of  the  testator's  intent.* 

Not  until  the  donor's  intent  is  ascertained  is  the  more  famous 
and  more  controverted  rule  in  Shelley's  Case**  called  into  play. 
Then  if  it  is  found  that  the  testator  or  grantor,  in  using  the  word 
"heir"  or  "issue"  or  "children,"  had  in  mind  the  sum  total  of 
those  who  might  claim  through  the  devisee,  or  grantee,  named  as 
an  ancestor,  and  not  a  certain  definite  individual  or  class  of  indi- 
viduals in  existence  at  the  termination  of  the  first  donee's  life, 
the  rule  must  be  applied  and  the  latter  takes  a  fee  tail  or  a  fee  simple. 
The  rule  supplements  and  puts  into  effect  the  intention  as  first 
ascertained  by  the  court.  It  has  nothing  to  do  with  determining- 
the  intent;  it  is  simply  an  automatic  rule  of  law  relating  to  the 
tenure  of  land,  and  as  such  is  arbitrary  and  irrebuttable."  In  the 
United  States,  it  has  suffered  from  legislative  displeasure  and  has 
either  been  expressly  revoked  or  practically  legislated  out  of  exist- 
ence by  statutory  rules  to  the  effect  that  a  gift  to  a  man  for  life 
and  after  his  death  to  his  heirs,  issue  or  children  shall  be  taken  to 
be  a  life  estate  followed  by  a  remainder,  in  short,  that  these  words 
shall  always  be  interpreted  as  words  of  purchase  when  used  in  this 
manner.  A  gift  to  a  man  and  his  heirs  will  remain  as  it  always  was, 
a  gift  in  fee.  What  of  a  gift  to  a  man  and  his  children?  Will  the 
old  rule  in  Wild's  Case  apply  to  it  and  having  been  applied*  to  re- 
solve the  intent,  will  the  rule  in  Shelley's  case  apply  to  make  it  a 
fee?    Clearly  not  in  those  jurisdictions  where  the  latter  has  been 


»  Kent's  Commentaries,  p.  229;  Washburn  on  Real  Property,  Vol.  2,  p. 
Rogers  v.  Rogers,  3  Wend.  503  (N.  Y.,  1820);  Lessee  of  Findley  v.  Riddle,. 
3  Binney,  139.  148  (Pa.,  1810);  Doe  v.  GoflF,  11  East,  668  (Eng.,  1809);  Guthrie's 


•  Chrystie  v.  Phyfe,  19  N.  Y.  344  (1859);  and  see  the  criticism  in  Cannar 
V.  Barry,  59  Miss.  289  (1881). 

*  Buffar  V.  Bradford,  2  Atkyn  220  (1741). 
»•  I  Co.  93b,  104b  (1579-1581). 

"Perrin  v.  Blake,  i  W.  Bl.  672  (1769);  but  see,  Phillips,  "The  Rule  in 
Shelley's  Case."    (London,  1805)  p.  19. 
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revoked,  but  what  of  these  other  jurisdictions?  Probably  and 
property,  the  courts  would  hold  that  this  came  within  the  spirit  of 
the  act  so  as  to  give  the  children  a  remainder  in  fee,  as  was  held  in 
the  Pennsylvania  case  without  the  aid  of  a  statute.  In  several, 
the  rule  remains  unimpaired  by  statute  and  preserving  much  of  its 
old  vigor,  although  the  courts  seem  reluctant  to  call  it  into  action 
through  misapprehension  as  to  its  real  function." 

To  return  to  the  Pennsylvania  case,  it  quotes  the  rule  in  Wild's 
Case  and  its  alternative  which  is  really  a  statement  of  earlier  com- 
mon law.  It  is:  "Where  a  man  devises  land  to  A  and  his  children 
or  issue  and  he  has  issue  of  his  body  then  his  express  intent  may 
take  effect,  according  to  the  rule  of  the  common  law,  and  no  manifest 
and  certain  intent  appears  to  the  contrary,  and  therefore  they  shall 
have  but  a  joint  estate  for  life."  Compare  this  with  the  first  rule 
and  it  will  he  seen  that  it  makes  a  world  of  difference  whether  or  not 
there  were  children  at  the  time  of  the  devise.  To  a  layman  if  not 
to  a  lawyer  this  variation  in  fact  would  hardly  seem  to  warrant 
the  wide  difference  in  the  conclusions.  The  words  used  in  the  ori- 
ginal case  were  ''at  the  time  of  the  devise"  which  apparently  means 
at  the  time  of  the  execution  of  the  will.  Some  courts  take  it  to 
mean  at  the  time  the  will  takes  effect,  at  the  death  of  the  testator." 

This  second  resolution  or  rule  was  used  in  early  Pennsylvania 
cases,  but  they  are  practically  overruled  today  and  now  a  gift  to  a 
man  and  his  children  will  give  him  a  life  estate  with  remainder  to 
the  children  whether  or  not  there  were  children  at  the  time  of  the 
devise."  In  the  Pennsylvania  case  first  alluded  to,  the  court  con- 
sidered the  question,  under  the  facts  there  presented,  as  res  nova  and 
held  in  accord  with  cases  under  the  second  rule  that  the  devisee 
took  a  life  estate  only.  There  are,  however,  earlier  cases  which 
by  way  of  dictum,  if  not  by  actual  decision,  would  seem  to  justify 
a  contrary  conclusion." 

Authorities  are  not  united  in  respect  to  this  second  rule. 
England,  apparently,  accepts  it  along  with  the  first."  Several 
American  jurisdictions  have  applied  it  in  decision  or  approved  it 
in  dictum}''  Usually  it  is  coupled  with  the  first  rule  and  both  are 
stated  to  be  the  general  law.  But  other  jurisdictions  have  refused 
to  apply  it,  and,  as  in  Pennsylvania,  have  given  the  devisee  named 

"  Price  V.  Griffin,  150  N.  C.  523  (1909);  Bails  v.  Davis,  241  111.  536  (1909); 

line's  Appeal,  37  Pa.  9  (i860). 

"  Jarman  on  Wills,  Vol.  3,  (5th  Am.  Ed.)  p.  177. 


Guthrie's  Appeal,  37  Pa.  9  (i860) 
"  Jarman  on  Wills,  Vol.  3,  teth 
>^  Rule  2  was  applied  in  Graham  v.  Flowers,  13  S.  &  R.  439  (Pa.,  1826), 


and  in  Shirlock  v.  Shirlock,  5  Pa.  367  (1847),  and  was  repudiated  in  Hague  v. 
Hague,  161  Pa.  643  (1894);  Coussey  v.  Davis,  46  Pa.  25  (1863);  and  in  Vaughn's 
Est..  230  Pa.  554  (19"). 

i^Seibert  v.  Wise,  70  Pa.  147  (1871);  Cresslio's  Est.,  161  Pa.  424  (1894); 
Oyster  v.  Oyster,  191  Pa.  606  (1899). 

»•  Webb  V.  Byng.  8  De  G.  M.  &  G.  633  (1856). 

17  Nightengale  v.  Burrell,  15  Peck.  104  (Mass.,  1833);  Allen  v.  Hoyt, 
5  Mete.  325  (Mass.,  1842);  Buzzo  v.  McCarty,  86  Ind.  352  (1882);  Dean 
V.  Long,  122  III.  447  (1887);  UU  Est.,  43  Gal.  201  (1872);  Wills  v.  FolU,  62 
W  Va,  262  (1907). 
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a  life  estate,  remainder  to  the  children  as  a  class,  to  open  and  let 
in  after-born  children."  In  one  case,  it  was  held  that  such  words 
created  a  fee  even  though  children  were  living."  It  should  be 
remembered  that  this  latter  rule  likewise  merely  establishes  a  pre- 
sumption and  can  be  rebutted  by  evidence  of  a  contrary  intent  of 
the  testator  as  appears  in  the  statement  of  it.^ 

/.  5.  B. 

^  Comsey  v.  Davis,  46  Pa.  25  (1863)  and  Pa.  cases  cited  in  Chambers  v. 
Trust  Co.,  235  Pa.  610  (1912);  Hatfield  v.  Sohier,  114  Mass.  48  (1873). 
»»  Mosby  V.  Paul's  AdmV.,  88  Va.  533  (1892). 
*®Jarman,  Vol.  3,  p.  179. 
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Actions — Contract  or  Tort — Quasi  Contract — In  Stanton  v.  Phila. 
&  Reading  Ry.  Co.,  236  Pa.  419  (1912),  it  was  held  that  assumpsit  was  the 
proper  action  where  there  was  an  allegation  of  a  breach  of  an  agreement  on  the 
part  of  the  carrier  to  use  reasonable  care  to  preserve  the  plaintiff's  shipment*, 
although  the  breach  was  due  to  negligence;  that  the  doctrine  of  waiver  of  tort 
was  not  involved. 

It  is  a  general  principle  that  where  a  breach  of  a  contract,  express  or  im- 
plied, amounts  to  a  tort  a  party  may  sue  for  breach  of  the  contract  or  sue  for 
the  tort.  Ex  contractu  actions:  Reiily  v.  White,  234  Pa.  115  (1912} ;  Carland 
v.  Western  Union  Teleg.  Co.,  118  Mich.  369  (189S).  Ex  delicto  actions:  Eckert 
V.  Penna.  R.  R.,  211  Pa.  267  (1905);  Stock  v.  Boston,  149  Mass.  410  (1889}. 
Where  there  is  no  legal  duty  except  that  arising  from  a  contract,  there  can  not 
be  an  election  between  an  action  on  contract  and  one  in  tort,  for  there  is  nO' 
tort;  in  such  case  there  can  be  no  action  except  upon  the  contract.  Parill  v. 
Cleveland  etc.  R.  Co.,  21  Ind.  App.  638,  6^8  (1899).  Galveston  Ry.  Co.  v. 
Hennegan,  33  Tex.  Civ.  App.  314  (1903),  held  that,  for  failure  of  employer  to 
furnish  medical  attendance  to  employee  as  he  had  agreed,  the  action  must  be 
ex  contractu  for  there  was  no  legal  duty  extrinsic  to  the  contract;  the  court  alsa 
pointed  out  that  if  the  medical  treatment  had  been  undertaken  the  law  would 
impose  a  duty  to  use  reasonable  care,  for  breach  of  which  an  action  ex  delicto- 
could  be  maintained. 

Wliere  a  tort  is  committed  which  results  in  a  profit  or  advantage  to  the 
tort  feasor,  the  plaintiff  may  waive  the  tort  and  sue  in  assumpsit  on  the  fiction 
of  an  implied  promise.  Lamine  v.  Dorrell,  2  Ld.  Ray.  12 16  (1705);  Norden 
V.  Tones,  33  Wis.  600  (1873);  Braithwaite  v.  Akin,  3  N.  D.  365  (1893);  Terry 
V.  Munger,  121  N.  Y.  161  (1890).  A  minority  of  the  jurisdictions  hold  that 
the  tort  cannot  be  waived  where  the  goods  converted  are  merely  retained  or 
consumed  and  not  reduced  to  cash.  Bethlehem  v.  Perseverance  Fire  Co.,  81  Pa. 
445  (1876);  Woodruff  V.  Zaban,  133  Ga.  24  (1909};  Tuttle  v.  Campbell,  74  Mich. 
652  (1889). 

Where  one  person  commits  a  tort  against  another  without  any  intention 
of  benefiting  his  own  estate  and  hb  own  estate  is  not  thereby  benefited,  the  law 
will  not  imply  or  presume  a  contract  on  the  part  of  such  wrongdoer  to  pay  re- 
sulting damages.  Webster  v.  Drinkwater,  5  Me.  319  (1828};  Tightmeyer  v. 
Mongold,  20  Kan.  90  (1878);  Patterson  v.  Prior,  18  Ind.  440  (1862};  IngersolL 
v.  Moss,  44  111.  App.  72  (1891}. 

Bills  and  Notes — What  is  an  Indorsement — In  Hendrix  v.  Banhard 
Bros.,  75  S.  E.  Rep.  588  (Ga.,  191 2),  it  was  held  that,  where  the  payees  in  a 
promissory  note  payable  to  order  wrote  on  the  back  of  it  the  words:  "For  value 
received  we  hereby  warrant  the  makers  of  the  note  financially  good  in  execu- 
tion, "  and  signed  their  names  after  such  entry,  such  was  an  indorsement  suf- 
ficient to  transfer  title  to  the  note,  and,  if  made  before  maturitv  to  a  bona  fidf 
purchaser  for  value  without  notice  of  any  defense,  such  purchaser  would  be 
protected  from  any  defenses  which  the  maker  might  have  except  those  expressly- 
allowed  by  statute. 

This  follows  the  rule  already  established  in  that  state,  Vanzant  v.  Arnold*, 
^i  Ga.  210  (i860),  and  is  in  accord  with  the  prevailing  view  as  earlv  expressed 
in  England,  Richards  v.  Frankum,  9  Car.  &  P.  221  (1840),  and  by  the  majority 
of  decisions  in  the  United  States.     Partridge  v.  Davis,  20  Vt.  499  (i8a8);  Bur- 


rett  V.  May,  2  Bailey  i  (S.  C,  1830};  Williams  v.  Hagar,  50  Me.  9  (1861);  Bissell 
"  '  "2);  Judson  V.  Gookwin,  37  111. 

,  907);  Robinson  v.  Lair,  31  lo 
Dubuque  Co.  Bank,  8  Neb.  10  (1878);  I>onnerberg  v.  Oppenheifner,  15  Wash. 


V.  Gowdy,  31  Conn.  47  (1862);  ][udson  v.  Gookwin,  37  111.  286  (1865);  Mullea 

'    *  ,  31  loi 


v.  Jones,  102  Minn.  72  (1007);  Robinson  v.  Lair,  31  Iowa  9  (1870};  Heard  v. 
-  -  '      -  *  15  W    ' 

(266) 
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200  (1806);  Kellogg  V.  Douglas  Co.  Bank,  58  Kan.  43  (1897);  Bank  v.  McElfish 
Clay  MTe,  Co.,  48  W.  Va.  406  (1900) ;  Delsman  v.  Friedlander,  40  Ore.  33  (1901). 
On  the  other  hand,  it  has  been  held  by  the  Supreme  Court  of  the  United 
States  and  some  inferior  federal  courts,  and  by  the  courts  of  two  or  three  states, 
that  any  entry  of  a  guaranty,  followed  by  the  signature  of  the  payee  on  the 
back  of  a  note  payabfe  to  order,  does  not  amount  to  such  an  indorsement  as  to 
carry  the  title  and  cut  off  the  defenses  existing  against  the  paper.  Central 
Trust  Co.  V.  First  Nat.  Bank,  loi  U.  S.  68  (1879);  Omaha  Nat.  Bank  v.  Walker, 

5  Fed.  399  (Neb.,  1881);  Lamourieux  v.  Hewitt,  5  Wend.  307  (N.  Y.,  1830); 
Miller  v.  Gaston,  2  Hill  188  (N.  Y.,  1842);  Snevily  v.  Ekel,  i  Watts  &  S.  203 
(Pa.,  1841);  Edgerly  v.  Lawson,  176  Mass.  551  (1900).  Some  of  the  earlier 
cases  in  Massachusetts  seem  inclined  to  take  the  other  view.     Blakely  v.  Grant, 

6  Mass.  386  (1810);  Upham  v.  Prince,  12  Mass.  14  (1815). 

Contracts — Infant's  Liability — Education  as  a  Necessity — Inter- 
national Text  Book  Co.  v.  Connelly,  99  N.  E.  Rep.  722  (N.  Y.,  1912)  holds  that 
a  course  of  instruction  with  a  Correspondence  School  in  civil  engineering,  cover- 
ing a  period  of  five  years,  is  not  a  necessary  for  an  infant  living  with  a  guardian, 
able  and  willing  to  furnish  him  with  everything  suitable  and  necessary  to  hb 
position  in  life. 

It  is  a  general  proposition,  well  supported  by  authority,  that  a  minor  can- 
not bind  himself  for  what  are  prima  facie  necessaries  where  his  wants  are  already 
supplied.  Burkhart  v.  Angerstein,  6  Car.  &  P.  690  (1833);  Johnstone  v.  Marks, 
ip  Q.  B.  D.  509  (1887);  Decell  v.  Lewenthall,  57  Miss.  531  (1879);  Trainer  v. 
Trumball,  141  Mass.  530  (1886).  Or  where  he  has  a  parent  or  guardian  able 
and  willing  to  provide  for  him.  McKanna  v.  Merry,  61  111.  177  (1871);  Con- 
bory  V.  Howe,  59  Conn.  112  (1890);  Davis  v.  Caldwell,  12  Cush.  512  (Mass., 
1853).  If  he  have  no  parent  or  guardian  able  to  provide  for  him,  he  is  liable, 
but  even  in  such  cases,  the  necessaries  must  be  suitable  to  the  circumstances 


and  condition  in  life  of  the  minor.     Walter  v.  Everard,  2  Q.  B.  374  (1891); 
Jordan  v.  Coffield,  70  N.  C.  no  (1874);  Stronp:  v.  Foote,  42  Conn.  205  (1875). 
The  term  "necessary"  has  been  held  to  mclude  a  common  school  educa- 


tion, Middlebury  College  v.  Chandler,  16  Vt.  686  (1844},  and  a  trade,  Pardley 
v.  Ship  Wendlass  Co.,  20  R.  I.  147  (1897);  but  it  has  been  held  not  to  include  a 
collegiate  or  a  professional  education.  Middlebury  College  v.  Chandler,  16 
Vt.  683  (1844);  Turner  v.  Gaither,  83  N.  C.  357  (1880). 

Contracts — Rewards — Performance — A  master  offered  a  reward  to  his 
servants  who  would  be  employed  for  4,500  hours  in  100  consecutive  weeks. 
The  servant  signed  a  written  contract  for  hire  which  contained  no  stipulation 
regarding  the  reward,  and  he  was  discharged  one  dav  too  soon  to  earn  the  re- 
ward. Held,  that  it  was  a  question  for  the  jury  whetner  the  servant  had  made  a 
substantial  compliance,  and  when  prevented  by  the  offeror  or  his  agent  from 
completing  the  work,  he  is  entitled  to  the  whole  or  at  least  to  compensation 
quantum  meruit,  Zwolanek  v.  Baker  Mfg.  Co.,  137  N.  W.  Rep.  769,  (Wis., 
1912). 

In  the  light  of  modern  social  and  economic  thought,  this  case  is  very 
important  for  nearly  all  the  large  corporations  are  arranginp:  some  scheme  of 
profit-sharing  for  their  servants.  And  although  a  case  of  this  exact  nature  is 
new,  yet  it  is  governed  by  principles  which  were  laid  down  in  cases  of  rewards 
for  information,  apprehension  and  conviction  of  criminals. 

A  literal  compliance  by  the  offeree  is  not  necessary.  Besse  v.  Dyer,  9  Allen, 
151  (Mass.,  1864);  Haskell  v.  Davidson,  91  Me.  488  (1898).  In  general,  a  sub- 
stantial performance  and  compliance  is  sufficient.  Gill^y  v.  Barley,  2  Harr. 
359  (Del.  1838);  Williams  v.  R.  R.,  191  111.  610  (1901);  Salbadore  v.  Insurance 
Co.,  22  La.  Ann.  338  (1870);  Fitch  v.  Snedaker,  38  N.  Y.  248,  (1868).  Es- 
pecially so  where  the  offeror  has  made  it  impossible  for  the  offeree  to  complete, 
Louisville  R.  R.  v.  Goodnight,  10  Bush,  552,  (Kv.  1874},  as  in  principal  case. 
And  although  the  offeror  can  make  his  own  stipulations,  yet  it  can  be  claimed 
by  one  who  has  complied  with  the  terms,  according  to  the  true  construction 
of  the  offer.  Comm.  v.  Edwards,  10  Phila.  215  (Pa.,  1874);  Peterson  v.  Mark, 
134  Mich.  594  (1903);  Wilson  v.  Stump,  103  Cal.  255,  (1894}. 
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Criminal  Law — Burden  of  Proving  Self-Dbfbnsb — In  Minnesota,  in 
a  case  of  assault,  the  trial  judge  refused  defendant's  request  that  the  lury  be  in- 
structed that  "no  bunien  of  proof  rested  on  defendant  to  prove  that  he  acted  in 
self-defense;  the  burden  of  proof  is  upon  the  prosecution  to  satisfy  or  convince 
you  beyond  a  reasonable  doubt  that  the  act  of  the  defendant  was  not 
self-defense."  On  appeal,  it  was  held  that  the  instruction  requested  properly 
stated  the  law  and  it  was  error  to  refuse  it.  State  v.  McGrath,  138  N.  W.  Rep. 
^10  (Minn.,  1902).  The  general  rule  is  that  when  a  person  is  without  fault, 
IS  In  a  place  where  he  has  a  right  to  be,  and  is  assault€»d,  he  has  a  right  to  de- 
fend himself  against  the  threatened  or  attempted  assault.  If,  therefore,  it  is 
shown  that  in  the  reasonable  exercise  of  this  right  he  inflicted  bodily  injury 
on  his  assailant,  his  act  is  justifiable  or  excusable.  State  v.  Hays,  23  Mo.  287 
(1856).  The  burden  of  proving  self-defense  is  the  same  in  assault  as  in  crimes 
of  a  higher  grade. 

There  is  a  conflict  of  authority  as  to  whether  the  burden  is  on  the  state  or 
the  accused.  Some  cases  hold  that  when  the  state  has  established  the  charge 
beyond  a  reasonable  doubt  and  the  accused  pleads  self-defense,  the  burden  is 
on  him  to  show  it  by  a  preponderance  of  evidence.  State  v.  Yates,  155  N.  C. 
450  (191 1);  Turner  v.  Sute,  5  Ohio  Ar.  Ct.  R.  537  (1891);  Com.  v.  Colandro, 
231  Pa.  343  (19 11).  But  where  he  has  made  out  his  case  of  self-defense,  the 
burden  of  proving  that  he  was  at  fault  in  bringing  about  the  difficulty  has  been 
held  to  be  upon  the  state.  Holmes  v.  State,  100  Ala.  80  (1893).  Other  juris- 
dictions place  the  burden  upon  the  state  to  prove  beyond  a  reasonable  doubt 
that  a  killing  was  not  excusable  by  reason  of  self-defense.  State  v.  Sharp,  127 
la.  526  (1905);  Gravely  v.  State,  38  Neb.  871  (1894);  People  v.  Riordan,  3  N. 
Y.  Suppl.  774  (1888). 

Criminal  Procedure — Indictment — Negativing  Exception  in  Stat- 
ute— ^A  statute  of  West  Virginia  prohibits  the  sale  of  cocaine  except  on  the 
prescription  of  a  licensed  physician  in  good  standing.  In  a  recent  case,  under 
the  statute,  the  Supreme  Court  quashed  an  indictment  which  did  not  aver  that 
the  defendant  acted  without  a  prescription.  State  v.  Weir,  76  S.  E.  Rep.  138 
(W.  Va.,  1912). 

It  is  often  a  nice  question  whether  an  exception  in  a  statute  must  be  nega- 
tived in  the  indictment  or  whether  it  simply  forms  matter  of  defense,  in  which 
case  such  allegation  would  be  unnecessary.  In  many  cases  the  position  of  the 
exception  in  tlie  statute  has  been  made  the  test.  Thus  it  has  been  held  that 
when  exceptions  are  contained  in  independent  and  distinct  clauses,  it  is  un- 
necessary to  allege  in  the  indictment  that  the  defendant  is  not  within  the  ex- 
ception. State  V.  Cassady,  52  N.  H.  500  (1872);  State  v.  Williams,  20  Ga. 
98  (1865);  Gratlay  v.  State,  71  Ala.  344  (1882);  Com.  v.  Shelly,  2  Kulp.  300 
(Pa.,  1883).  And  it  is  generally  held  that  when  the  exception  comes  m  the 
enacting  clause  it  must  be  negatived,  but  not  when  it  appears  in  a  subsequent 
clause  or  statute.  U.  S.  v.  Moore,  11  Fed.  248  (1882);  Elkins  v.  State,  13  Ga. 
435  (1853);  Williams  v.  State,  20  III.  App.  92  (1886);  State  v.  George,  93  N.  C. 
567  (1885);  Byrne  v.  State,  12  Wis.  519  (i860). 

Other  courts  have  disregarded  the  relative  position  of  exceptions  in  the 
statute,  and  have  declared  that  such  as  form  a  part  of  the  description  of  the 
offense  must  be  negatived  wherever  they  may  appear.  State  v.  Miller,  24 
Conn.  522  (1856);  U.  S.  v.  McCormick,  i  (Jranch  C.  C.  593  (U.  S.,  1810);  People 
V.  Pierce,  11  Hun.  633  (N.  Y.,  1877);  Sute  v.  Abbey,  29  Vt,  60  (1856).  The 
real  question  in  each  case  is  as  to  the  nature  of  the  crime  intended  to  be  created ; 
that  IS,  a  general  crime  embracing  all  people  for  which,  however,  there  may  be 
an  excuse  like  self  defense  in  homicide;  or  a  particular  crime  only  affecting  a  class, 
like  the  sale  of  liquor  by  those  who  have  not  licenses.  It  is  only  in  the  latter 
case  that  negation  of  the  exception  is  necessary,  and  in  such  case  it  must  appear 
to  bring  the  defendant  within  the  class  intended  by  the  statute.  Such  excep- 
tions properly  describe  the  offense,  and  nearly  always  appear  in  the  enacting 
clause;  the  courts  in  most  cases,  therefore,  achieve  a  common  result  whether 
they  regard  the  nature  of  the  act  or  the  formal  position  in  it  of  an  exception. 

Gaming — Recovery  Back  of  Money  Given  for  Illegal  Purpose — 
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Money  given  to  another  to  place  on  an  election  bet,  if  it  has  not  been  so  placed 
may  be  recovered,  as  up  to  that  point  the  transaction  is  not  nullified  by  the 
laws  against  gaming.     Klock  v.  Brown,  137  N.  W.  Rep.  636  (Mich.,  1912). 

As  a  general  principle,  collateral  contracts  in  the  promotion  of  gambling 
are  affected  by  their  illegal  purpose  and  are  rendered  incapable  of  enforcement, 
as  in  Badgly  v.  Beale,  3  Watts,  263  (Pa.,  183^),  which  decided  a  billiard  marker 
could  not  at  law  recover  his  wages  because  tne  nature  of  the  business  was  un- 
lawful and  "a  contract  growing  out  of  a  transaction  whose  known  tendency 
was  to  encourage  a  breach  of  laws  was  illegal. "  In  Bates  v.  Clifford,  22  Minn. 
52  (1875},  a  bet  had  been  made  between  the  buyer  and  seller  of  a  horse;  $500 
or  $135  was  to  be  its  price  depending  on  the  result  of  an  election;  the  court  re- 
fused to  enforce  the  contract  and  judicially  re^rded  the  transaction  as  a  gift. 
The  vendee  of  some  poker  chips  was  paid  by  an  indorsed  check,  which  he  cashed. 
He  was  held  not  a  "holder  in  due  course"  and  the  payee  was  allowed  to  recover 
from  the  bank.  Driverall  v.  Morris  Sute  Bank,  88  N.  W.  Rep.  724  (N.  D., 
1901). 

while  a  wager  is  illegal,  Wheller  v.  Spencer,  15  Conn.  28  (1844),  the  funds 
held  by  a  stakeholder  may  be  recovered  from  him  by  the  one  who  places  the 
bet.  In  Conklin  v.  Conway,  18  Pa.  328  (1852),  it  was  found  impossible  to 
settle  the  bet  satisfactorily  and  recovery  was  allowed;  so  also  in  Tribleton  v. 
Baker,  18  Vt.  Q  (187^),  a  loser  notified  the  stakeholder  after  the  result  of  the 
election  was  decided,  but  before  the  money  had  been  paid  over,  not  to  pay 
the  bet  and,  the  stakeholder  pa^^ng  it,  the  court  held  rim  responsible  for  the 
amount.  This  right  to  recover  is  so  well  recognized  that  funds  in  the  hands 
of  a  stakeholder  may  be  assigned. 

On  the  other  hand,  when  money  has  been  lent  another  for  gambling^  pur- 
poses and  so  employed,  no  recovery  may  be  had  from  the  borrower.  White  v. 
Bass,  57  Mass.  448  (1849),  and  the  cases  which  deny  a  recovery  because  of 
speculation  are  based  on  this  principle.  Gibney  v.  Olivette,  196  Mass.  294 
(1907). 

HoMiciDB — Discretion  of  Court  in  Ordering  Autopsy — In  a  murder 
trial,  it  was  held  that  if  a  court  has  power  to  order  the  body  of  the  victim  to  be 
disinterred  for  examination  for  evidential  purposes,  it  should  only  be  invoked 
when  plainly  necessary  and  essential  to  tne  justice  and  fairness  of  the  trial. 
Being  a  matter  in  the  discretion  of  the  court,  it  may  be  refused  and  such  re- 
fusal, as  a  rule,  is  not  reviewable  as  cause  for  reversal.  State  v.  Highland,  76 
S.  £.  Rep.  140  (W.  Va.,  1912). 

The  common  law  recognized  no  property  in  the  dead  bodies  of  human 
beings.  Hockenhamer  v.  Lexington  Co.,  74  S.  W.  Rep.  222  (Ky.,  1903).  Even 
now  it  cannot  be  said  that  the  heir  or  next  of  kin  has  strictly  property  in  the 
remains;  but  they  have  the  right  of  burial,  protecting  the  graves  and  the  like. 
Though,  therefore,  it  is  not  regarded  as  property  in  the  ordinary  sense,  a  corpse 
is  nevertheless,  in  recognition  of  the  universal  sentiment  of  mankind,  protected 
by  the  courts.     Anderson  v.  Acheson,  132  Iowa  744  (1907). 

There  is  very  little  authoritv  on  the  question  discussed  in  the  principal 
case,  as  to  whether  a  court  has  the  right  to  order  the  disinterment  of  a  corpse 
for  evidential  purposes,  and  that  is  mostly  of  an  indirect  nature.  Moss  v. 
State,  152  Ala.  30  (1907);  Salesbury  v.  Com.,  70  Ky.  A25  (1889).  That  under 
certain  circumstances,  disinterment  of  corpses  for  evidential  purposes  may  be 
ordered  in  civil  actions  was  held  to  be  the  law  in  Mutual  Life  Ins.  Co.  v.  Griesa, 
156  Fed.  J98  (1907).  In  Gray  v.  State,  55  Tex.  Cr.  R.  90  (1908),  it  was  held 
likewise  that  the  rieht  of  relatives  of  a  deceased  person  to  have  his  corpse  re- 
main undistrubed  after  burial  must  yield  to  public  interests,  and  that  in  a  prose- 
cution for  homicide  the  exhumation  of  the  remains  of  the  victim  may  be  or- 
dered, upon  the  application  of  the  state  or  the  defendant,  when  it  appears  to 
be  absolutely  essential  to  the  administration  of  justice.  According  to  another 
case,  however,  it  seems  that  the  consent  of  the  next  of  kin  is  necessary.  Moss 
V.  State,  152  Ala.  30  (1907). 

Husband  and  Wife— Action  by  Wife  Against  Husband— Statutes — 
The  provision — f  408  Reviaal  of  Code  (N.  C.) — that  a  wife  may  maintain   an 
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action  without  joinder  of  her  husband  (i)  when  the  action  concerns  her  separate 
property,  or  (2)  when  the  action  is  between  herself  and  her  husband,  is  construed 
in  Graves  v.  Howard,  et  al.  75  S.  £.  Rep.  998  (N.  C,  1912)  to  confer  upon  the  wife 
the  right  to  recover  upon  a  mortgage  (acquired  by  gift)  held  against  her  husband. 
This  decision  accords  with  those  of  many  jurisdictions  which  place  a  liberal 
construction  on  the  general  statutes  enacted  in  derogation  of  the  common  law 
rule  refusing  a  feme  covert  the  right  to  maintain  actions  at  law  to  secure  her 
separate  property  and  rights.  Clough  v.  Russell,  55  N.  H.  279  (1875);  re  Deaner 
Est.,  126  Iowa,  701  (1905);  Trayer  v.  Setzer,  72  Nebr.  845  (1904);  Bishop  v. 
Bourgeois,  58  N- J.  £q.  417  (1899).  Such  statutes  are  not  to  be  confined  to 
express  power.  Grube  v.  Grube,  26  Ore.  363  (1894);  Crater  v.  Crater,  118 
Ind.  521  (1888);  Wood  v.  Wood,  83  N.  Y.  575  (1881);  Wright  v.  Wright,  54  N. 
Y.  43^  (1873).  She  may  sue  upon  contractual  oblifl;ations  due  her  from  a  firm 
of  which  her  husband  is  a  member.  Kutz's  Appeal,  40  Pa.  90  (1861);  Benson 
v.  Moi]g:an,  50  Mich.  77  (1883};  Matthewson  v.  Matthewson,  Conn.  25  (1906). 
In  equity,  I>evin  v.  Devin,  17  How  Pr.  514;  Adams  v.  Curtis,  4  Lans.  164  (N. 
Y.,  1870).  But  contra,  neither  in  law  nor  equity,  Edwards  v.  Stephens,  3  Allen, 
315  (Mass.,  1862);  Clark  v.  Patterson,  158  Mass.  388  (1893). 

Opposed  to  this  current  of  decisions  are  those  requiring  a  strict  interpreta- 
tion of  such  statutes,  and  opposing  any  expansion  by  implication.  Kalfus  v. 
Kalfus,  12  Ky.  L.  Rep.  839  (1891);  Crowther  v.  Crowther,  55  Me.  358  (1867); 
Webster  v.  Webster,  58  Me.  139  (1870);  Barton  v.  Barton,  32  Md.  214  (1869); 
Ritter  v.  Ritter,  31  Pa.  396  (1858),  interpreting  the  Act  of  Apr.  11,  1848;  Ed- 
wards V.  Stephens,  3  Allen,  315  (Mass.,  1862).  To  warrant  recovery  upon  a 
contractual  obligation  owed  by  the  husband,  there  is  a  burden  upon  a  feme 
covert  of  proving  that  the  consideration  given  was  a  part  of  her  separate  estate, 
even  though  she  were  authorized  to  trade  as  a  feme  sole,  Leahy  v.  Leahy,  97 
Ky.  59  (1895);  Heacock  v.  Heacock,  108  Iowa,  540  (1899). 

Insurance — Principal  and  Agbnt — Illegal  Contract — Where  a  life 
insurance  company  issues  policies,  in  which  the  applicants  state  that  all  repre- 
sentations ana  agreements  are  reduced  to  writing  therein,  they  are  not  bound 
by  an  agreement  made  by  the  agent  without  the  knowledge  or  authority  of  the 
company  to  return  the  premiums  and  cancel  the  policies,  if  a  mortgage  loan 
for  a  lai^  amount  is  not  made  by  the  company  to  the  applicants  witnin  thirty 
days  from  the  date  of  the  agreement.  Reed  v.  Phila.  Life  Ins.  Co.,  ^o  Pa. 
Sup.  384  (1912).  The  company  refused  the  loan  and  the  insured  sued  tor  the 
premiums  paid.  The  court  denied  recovery  on  three  grounds:  (i)  such  agree- 
ment was  not  referred  to  in  the  application;  (2}  was  not  within  the  authority 
of  the  agent  to  make;  (3)  violation  of  the  Act  of  May  3,  1909,  P.  L.  405,  which 
forbids  rebates  of  premiums  and  the  making  of  any  agreement  as  to  life  insurance 
other  than  is  plainly  expressed,  in  the  policy. 

Though  the  company  is  liable  for  any  acts  of  the  agent  which  are  within 
the  general  scope  of  his  apparent  authority.  National  Mut.  Fire  Insur.  Co.  v. 
Bams,  41  Kan.  161  (1889);  Rivara  v.  Insur.  Co.,  62  Miss.  721  (1885),  they  are 
not  bound  when  the  agent  waives  the  provisions  of  a  policy  in  a  matter  outside 
the  scope  of  his  agency.  Insur.  Co.  v.  Dunham,  117  Pa.  460  (1888};  Kyte  v. 
Commercial  Union  Assur.  Co.,  144  Mass.  43  (1887). 

Such  agreements  as  are  inconsistent  with  the  terms  of  the  original  written 
contract  are  not  binding  upon  the  company,  Ridgeway  Co.  v.  Cement  Co., 
221  Pa.  160  (1908};  and  where  the  relation  of  principal  and  agent  exists,  before 
a.n  unauthorized  act  of  the  agent  can  be  said  to  be  ratified  by  the  principal,  he 
must  have  full  knowledge  of  all  the  material  facts  and  circumstances  attending 
the  transaction.  Daley  v.  Iselin,  218  Pa.  515  (1907);  R-  R-  v.  Gazzam,  32  Pa. 
340  (1858).  Thus  the  principal  can  not  be  held  when  it  is  shown  the  agent  was 
^ilty  of  an  act  not  within  tlie  scope  of  his  employment  nor  within  any  of  his 
implied  powers.  Greene  v.  Insur.  Co.,  91  Pa.  387  (1879).  But  even  where  the 
act  of  the  agent  is  one  in  which  the  principal  is  bound,  the  law  will  not  lend  its 
support  to  a  claim  founded  on  its  own  violation.  Coppell  v.  Hall,  7  Wallace, 
542  (1868).  If  a  plaintiff  cannot  0|3en  his  case  without  showing  that  he  has 
broken  the  law,  a  court  will  not  assist  him.  Thomas  v.  Brody,  10  Barr,  164 
(1848).  Generally  the  test  is  whether  the  plaintiff  requires  the  illegal  transaction 
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to  establish  his  case.  Holt  v.  Green,  73  Pa.  198  (1873).  The  acts  of  the  agent 
in  the  principal  case  were,  in  the  opinion  of  the  court,  undoubtedly  a  violation 
of  the  state  statute,  supra,  though  in  a  lower  court  decision,  Spangler  Brewing 
Co.  V.  Ins.  Co.,  58  Pitts.  L.  J.  313  (191  o),  similar  transactions  were  not  con- 
sidered in  the  lignt  of  rebates. 

Jury — ^Judicial  Oath  by  Unbeliever — ^A  juror  stated  that  he  believed  in 
a  Supreme  Power,  did  not  believe  in  future  rewards  or  punishments,  had  no 
fear  of  personal  punishment  and  did  not  believe  in  either  the  Old  or  New  Tes- 
tament. After  making  such  statement,  he  took  the  usual  oath  and  qualified 
as  a  juror  despite  the  defendant's  challenge  for  cause.  On  appeal,  it  was  held 
that  he  was  not  disqualified  from  serving  as  a  juror.  State  v.  Jackson,  137 
N.  W.  Rep.  1034  (Iowa,  1912).  The  court  in  discussing  the  objections  to  the 
juror  said,  "He  possessed  all  statutory  qualifications  and  was  not  subject  to 
challenge  for  cause  (on  account  of  his  statements).  He  took  the  oath  without 
objection,  evidencing  the  fact  that  he  r^:arded  it  as  binding  on  his  conscience. 
Under  modem  rules  oaths  are  to  be  administered  to  all  persons  according  to 
their  own  opinions,  and  as  it  most  affects  their  consciences.  If  not  objected 
to  or  protested  as  to  form,  it  will  be  assumed  that  the  person  taking  it  regards 
it  as  binding  on  his  conscience  in  the  absence  of  proof  to  the  contrary. " 

There  is  apparently  no  absolutely  clear  decision  as  to  whether  one  is  dis- 
qualified to  serve  by  want  of  religious  belief.  But  it  has  been  held  that  even 
if  this  is  ground  for  disqualification,  it  is  not  available  after  trial.  McClure  v. 
State,  I  Yerg.  206  (Tenn.,  1829).  It  was  also  held  proper  to  exclude  one  who 
had  grossly  misbehaved  himself  as  juror  in  another  case  and  who  was  destitute 
of  any  religious  belief.  McFadden  v.  Com.,  23  Pa.  12  (1853).  Where  a  stat- 
ute requir^  that  jurors  should  be  electors  and  provided  that  electors  must  not 
belong  to  any  organization  teaching  bigamy  or  polygamy,  a  Morman  was  held 
not  to  be  a  competent  juror.    Territory  v.  Evans,  2  Idaho  627  (1890). 

Limitations  of  Actions — ^Alienation  of  Affections — In  an  action  by 
the  husband  for  criminal  conversations  and  alienation  of  wife's  affections,  the 
defendant,  inter  alia,  pleaded  the  statute  of  limitations. 

1.  Section  2  (Comp.  Stat.  3164,  loio)  "all  actions  of  trespass  for  assault 
.    .     .     .  shall  be  commenced  and  sued  within  four  years. " 

2.  Section  3  (Comp.  Stat.  3164,  1910)  "all  actions  hereafter  accruing  for 
injuries  to  persons  ....  shall  be  commenced  and  instituted  within  two 
years." 

It  was  held  upon  demurrer  that  Section  2  did  not  apply,  as  the  action  for 
criminal  conversation  was  in  effect  on  action  upon  the  case;  nor  did  Section  3 
apply  as  this  action  was  clearly  not  an  injury  to  the  person,  but  to  the  relative 
rights  of  the  individual,  and  "injury  to  the  person"  is  not  equivalent  to  "in- 
jury to  the  personal  rights,"  therefore  it  is  not  barred  until  six  years.  Crane 
V.  Ketchem,  84  Atl.  Rep.  1052  (N.  J.,  1912). 

The  rule  now  is,  as  opposed  to  the  old  common  law  rule,  that  the  action 
of  criminal  conversation  is  an  action  on  the  case.  Sanborn  v.  Neilson,  5  N.  H. 
314  (1830);  accord,  Clough  v.  Terry,  5  Me.  446  (1828);  Van  Vacterv.  McKelley's, 
7  Blkf.  578  (Ind.,  18^5). 

But  there  is  a  distinct  conflict  upon  the  meaning  of  the  phrase  "injury  to 
person, "  in  statutes  similar  to  the  above.  In  Hutchenson  v.  Burden,  1 1^  Ga. 
•987  (iQii)f  it  was  held  "'injuries  to  the  person,'  as  understood  by  the  codifiers 
and  within  that  scheme  of  classifications  adopted  in  the  Code,  was  not  confined 
to  mere  physical  or  bodily  injuries,  but  embraced  all  actionable  injuries  to  the 
person  himself,  as  distinguished  from  his  property."  Bennett  v.  Bennett, 
116  N.  Y.  58A  (1889),  "injury  to  the  person,  within  the  meaning  of  the  law, 
includes  certain  acts  which  do  not  involve  physical  contact  with  the  person 
injured,"  as  a  wife's  right  to  sue  for  alienation  of  her  husband;  ace.  Fameman 
V.  Fameman,  90  N.  E.  Rep.  775  (Ind.,  1910);  Taylor  v.  Bliss,  57  Atl.  Rep.  930 
(R.  I.,  1904).  Criminal  conversation  is  a  "personal  injury"  to  husband,  Del- 
mater  V.  Russell,  4  How.  Pr.  234  (N.  Y.  ,1850).  Blackstone  seems  to  have  re- 
garded the  alienation  as  a  personal  injury,  3  Black.  139.  It  is  analogous  to  the 
actions  for  mental  anguish,  disappointment,    sorrow,    etc.,    resulting   from 


Digitized  by 


Google 


01 


272  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

non  delivery  of  a  telegram  which  are  injuries  to  the  person  within  meaning  of 
a  statute,  Kelly  v.  W.  Union  Tel.  Co.,  77  Tex,  Civ.  App.  344,  (1897);  catitra. 
W.  Union  v.  Witt,  33  Ky.  L.  Rep.  685  (1908). 

Cases  in  accord  with  the  principal  case  are:  Clow  v.  Chapman,  26  L.  R.  A. 
412  (Mo.,  1894);  Sanborn  v.  Gale,  26  L.  R.  A.864  (Mass.,  1894).  "Peraonal* 
rights"  are  not  rights  of  the  person.  The  latter  are  physical  and  the  former 
are  relative  and  general  and  embrace  the  rights  a  person  may  have  and  the 
wrongs  he  may  suiffer.  Duffies  v.  Duffies,  8  L.  R.  A.  420  (Wis.,  1890).  A  wife 
was  allowed  to  sue  for  the  alienation  of  her  husband's  affections  under  a  statute 

iving  her  redress  for  injuries  to  "personal  rights,"  Westlake  v.  Westlake,  34. 

hio  St.  621  (1878);  but  was  denied  redress  under  a  statute  allowing  her  to  sue 
for  injuries  to  "the  person,"  Mulford  v.  Clewell,  21  Ohio  191  (1871).  Under 
a  liquor  statute  allowing  a  wife  to  sue  for  injury  "to  her  person,"  she  was  de- 
nied recovery  for  the  loss  of  her  husband's  society.  Calloway  v.  Laydon,  47 
Iowa  456  (1877);  ace.  Freese  v.  Quipp,  70  111.  496  (1873}.  Ltghtwoods  m 
"Time  Limit  on  Actions,"  p.  192  (Eng.,  1909),  classes  alienation  under  "In- 

i'uries  to  Private  Relations,  Husband  and  Wife"  and  not  under  "Wrongs  to  the 
'erson. " 

Mines — Right  of  the  Grantee  to  Dump  Waste  on  the  Surface — ^A^ 
against  the  owner  of  the  surface  land,  the  purchaser  of  minerals  thereunder  has. 
the  right,  without  express  words  of  grant  for  that  purpose,  to  go  upon  the  sur^ 
face  and  use  so  much  thereof  as  is  strictly  necessary  to  the  operation  of  his  es- 
tate; this  carries  with  it  the  right  to  dump  upon  the  surface  the  waste  taken, 
from  the  workings  under  that  land.  Dewey  v.  Great  Lakes  Coal  Co.,  84  Atl. 
Rep.  913  (Pa.  Super.,  1912}.  This  case  is  confirmatory  of  a  long  line  of  Penn- 
sylvania cases  on  mineral  owner's  rights  over  the  land  surface.  Turner  v. 
Reynolds,  23  Pa.  199  (1854);  Tiley  v.  Moyers,  25  Pa.  397  (1855);  Bronson  v. 
Lane,  91  Pa.  153  (1870);  Potter  v.  Rend,  201  Pa.  318  (1902}.  And  in  other 
states:  Gordon  v.  Park,  219  Mo.  600  (1909);  Porter  v.  Mack  M'f'g.  Co.,  65 
W.  Va.  636  (1909);  Marvin  v.  Brewster  Co.,  55  N.  Y.  538  (1874);  Williams  v. 
Gibson,  84  Ala.  228  (1887).  The  Pennsylvania  courts  have  confirmed  the 
mineral  owner's  riehts  in  the  necessary  use  of  the  soil,  "even  as  against  the 
owner  of  the  soil.'^  Turner  v.  Reynolds,  23  Pa.  199  (1854};  Pringle  v.  Vesta 
Coal  Co.,  172  Pa.  438  (1896). 

But  the  use  of  the  surface  does  not  extend,  except  by  express  grant,  to  the 
bringing  out  of  minerals,  and  deposit  of  refuse  from  adjoining  lands.  Coal  Co. 
V.  Schmisseur,  34  111.  App.  512  (1890);  Rockafellow  v.  Hanover  Coal  Co.,  12* 
C.  C.  R.  241  (Pa.,  1892). 

Municipal  Corporations— Personal  Liability  of  Officers— A  city 
treasurer  who,  without  authority,  signed  an  agreement  to  hold  back,  with  the- 
contractor's  permission,  a  part  of  a  sum  due  the  contractor  for  certain  municipal 
work,  and  to  pay  it  to  the  contractor's  assignee,  is  not  personally  liable,  to  such 
partial  assienee,  for  failure  to  do  so.  For,  defendant's  duties  being  statutory, 
the  plaintin  must  be  held  to  a  knowledge  of  the  fact  that  the  defendant  was 
acting  without  authority  because  the  act  was  ultra  vires,  Pittsburg-Buffala 
Co.  V.  Schmidt,  85  Atl.  Rep.  20  (Pa.,  1912). 

The  case  is  in  accord  with  the  authorities.  The  defendant's  powers  were- 
statutory  and  therefore  clear.  If  the  damage  is  due  to  mutual  mistake  of  law 
as  to  the  officer's  powers,  he  is  nowhere  liable.  Huthsing  v.  Bourquet,  7  Fed. 
833  (1881);  Newman  v.  Sylvester,  42  Ind.  106  (1873);  Ohfiers  v.  Belmont.  159- 
N.  Y.  550  (1899).  Unless  he  has  clearly  assumed  personal  responsibility. 
Schloss  V.  Mclntyre,  147  Ala.  557  (1906);  Mann  v.  Richardson,  66  111.  481 
(1873).  But  if  the  injury  accrued  because  of  a  mistake  of  fact,  which  is  not 
known  to  plaintiff,  but  which  is  known  or  ought  to  be  known  to  the  officer,  the 
latter  is  liable.  McClenticks  v.  Bryant,  i  Mo.  598  (1820);  School  Directors 
V.  Miller,  54  111.  318  (1870).  Such  contract  in  excess  of  his  power  renders  the 
officer  personally  liable.  Paulding  v.  Cooper,  74  N.  Y.  619  (1877).  The  con- 
tract is  an  act  m  his  private  capacity  for  which  he  is  liable.  McClenticks  v. 
Bryant,  supra;  Yulee  v.  Canova,  11  Fla.  9  (1864);  State  Bank  v.  Kienbeiger,. 
140  Wis.  517  (1909). 
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And  such  officers  are  liable  for  fraudulent  representation  of  power  to  con- 
tract, in  an  action  on  the  case.  Duncan  v.  Niles,  32  111.  532  (1863).  Or  for 
dear  abuse  of  authority.  Berwer  v.  Smith,  171  Fed.  735  (1909).  But  the  agent 
does  not  warrant  the  capacity  of  the  principal  to  contract.  Hall  v.  Lauderdale* 
46  N.  Y.  70  (1871). 

Negligence — Rttle  of  the  Road— Failure  of  an  automobile  driver  to 
pass  to  left  of  a  trolley  car  going  in  the  same  direction,  as  required  by 
statute  (R.  L.  Mass.,  C.  54,  62},  resulting  in  injury  to  a  passenger  who  was 
alighting  on  the  right  hand  side  from  the  trolley  car,  rendered  such  driver  liable 
as  a  matter  of  law  for  such  injurv,  no  contributory  negligence  appearing.  Foster 
V.  Curtis,  99  N.  E.  Rep.  961  (Mass.,  1912). 

The  purpose  of  all  rules  of  the  road  is  to  protect  and  to  facilitate  travel. 
They  are  made  up  of  customs,  ordinances  and  statutes.    The  criterion  of  lia- 


bilitv  is  due  care.  They  apply  in  eeneral  to  all  carriages  and  vehicles  using  the 
load.  Bicycles,  Forte  v.  Am.  Product  Co.,  19^  Pa.  190  (1900);  tram  or  trolley 
cars,  Foster  v.  Curtis,  supra.  Burton  v.  Nicholson,  (1909)  I.  K.  B.  397  (Eng.), 
are  vehicles  within  the  rule.  So  a  dangerous  wheeled  machine  like  a  lawn- 
mower.  Fahrney  v.  O'Donell,  107  111.  App.  608  (1903).  Cars  on  rails  can- 
not deviate  from  their  line  in  passing  other  vehicles,  but  beyond  that,  must  re- 
gard the  right  of  other  vehicles  on  or  near  the  tracks.  Baldie  v.  Tacoma  R.  Co., 
52  Wash.  75  (1901).  And  vehicles  not  confined  by  rails  must  pass  trolley  cars 
as  they  would  other  vehicles.  Foster  v.  Curtis,  supra;  Burton  v.  Nicholson, 
supra. 

Except  when  approaching  another  vehicle,  a  vehicle  is  not  bound  to  travel 
on  any  particular  portion  of  the  road.  Brooks  v.  Hart,  14  N.  H.  307  (1843); 
Smith  V.  Gardner,  77  Mass.  418  (1858).  And  even  when  about  to  pass  another 
vehicle,  to  drive  upon  the  wrong  side  is  not  negligence  as  a  matter  of  law.  Wood 
V.  Boston  Elev.  Ry.  Co.,  188  Mass.  161  (1905);  Spofford  v.  Harlow,  85  Mass. 
176  (1861);  contra.  Brooks  v.  Hart,  supra.  But  it  is  negligence  sufficient  to 
bar  recovery  for  injuries  in  any  way  attributable  thereto.  Winter  v.  Harris, 
23  R.  I.  47  (i^i).  The  presumption  is  against  the  party  on  the  wron^  side, 
Angell  V.  Lewis,  20  R.  I.  391  (1898),  unless  the  proper  line  of  travel  is  m  im- 
proper condition,  Loyacono  v.  Jurgers,  ^o  La.  An.  441  (1898),  or  hidden  in  deep 
snow,  Smith  v.  Dygert,  12  Bart.  613  (N.  Y.,  1852).  An  ambulance,  Kellogg  v. 
Church  Foundation,  135  N.  Y.  App.  839  (1909),  and  fire  apparatus,  People  v. 
Mahoney,  65  N.  Y.  Mise.  449  (1909},  in  periformance  of  duty,  may  within  reason 
dbregard  the  law  of  the  road. 

A  person  properly  using  a  highway  has  a  right  to  presume  that  other  ve- 
hicles will  observe  the  law  of  the  road.  Angell  v.  Lewis,  supra;  Foote  v.  Am. 
Product  Co.,  supra;  Curtis  v.  Foster,  supra.  Unless  the  circumstances  render 
reliance  upon  such  presumption  reckless.     Baker  v.  Pendergast,  32  Ohio  494 

(1877). 

An  exception  to  the  usual  rule  of  the  road  is  that  a  light  vehicle  must  give 
way  to  a  heavily  laden  vehicle.    Foote  v.  Am.  Product  Co.,  supra. 

Nuisance — Injunction — Statutory  Nuisance — In  a  recent  case  in 
North  Carolina  the  Supreme  Court  refused  to  enjoin  the  erection  of  a  sawmill, 
although  such  erection  was  prohibited  by  a  city  ordinance,  when  the  plaintiff 
offered  merely  speculative  and  not  tangible  i>roof  that  the  mill  when  built 
would  in  fact  be  a  nuisance,  and  that  special  injury  peculiar  to  himself 
would  result.    Berger  v.  Smith,  75  S.  £.  Rep.  1098  (N.  C,  1912). 

It  seems  to  be  well  settled  that  a  declaration  by  municipal  ordinance  of  what 
shall  constitute  a  nuisance  is  not  absolute,  and  that  the  courts  will  still  consiiler 
the  reasonableness  of  each  particular  case.  Yates  v.  Milwaukee,  10  Wall.  497 
(U.  S.,  1870);  Rendering  Co.  v.  Behr,  77  Mo.  91  (1887).  In  the  principal  case 
the  court,  following  this  principle,  looked  beyond  the  fact  that  the  defendant  was 
violating  an  ordinance,  and  found  that  the  plaintiff  had  offered  no  conclusive 
proof  tlutt  his  mill  would  be  in  fact  a  nuisance  when  completed.  But  if  the  court 
nad  taken  the  view  that  the  construction  of  the  mill  constituted  a  nuisance 
fir  se  because  forbidden  b^  ordinance,  or  if  they  believed  that  it  would  in  fact 
become  a  nuisance,  the  plaintiff  must  still  have  failed  because  he  did  not  show 
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flpecial  injury  peculiar  to  himself  and  distinct  from  that  suffered  by  other  mem- 
bers of  the  public.  High  on  Injunctions,  4th  Ed.  §f  757  ei  se^.;  Spooner  v.  Mc- 
Connell,  i  McLean  337  (U.  S.,  1838);  Bigelow  v.  Hartford  Bndge  Co.,  14  Conn. 
565  (1845);  Low  V.  Knowlton,  26  Me.  128  (1846);  Hill  v.  City  of  New  York, 
63  Hun.  633  (N.  Y.,  1893);  Peterson  v.  Navy  Yard,  5  Phila.  199  (Pa.,  1863). 
Moreover,  it  is  settled  that  there  must  be  evidence  of  more  than  possible  or 
speculative  injury  to  warrant  the  issuance  of  an  injunction. 

The  courts  are  slow  to  restrain  construction  on  the  prospect  of  future 


development  into  a  nuisance.  Thornton  v.  Roll,  118  111.  350  (1886);  Rhodes 
V.  Dunbar,  57  Pa.  27^  (1868);  Davis  v.  Atkins,  35  S.  W.  Rep.  271  (Ky.,  1896); 
Ellison  V.  Comms,  58  N.  C.  57  (1859);  Ross  v.  Sutler,  19  N.  J.  Eq.  (i868); 


Ramsay  v.  Riddle,  i  Cranch  399  (U.  S.  ,1807).  In  such  case  the  plaintiff's  bill 
may  be  dismissed  without  prejudice;  if  his  fears  are  realized  he  may  still  have 
an  action  in  equity  for  its  abatement,  or  at  law  for  damages. 

Partnership — Bankruptcy — Partner  not  Subject  to  Bankruptcy — • 
In  voluntary  bankruptcy  proceedings  against  a  firm,  where  the  act  of  bank- 
ruptcy was  the  act  of  both  members,  it  was  held  that,  as  a  partnership  is  a  le- 
gal entity,  it  may  be  adjudged  a  bankrupt  irrespective  of  whether  or  not  there 
has  been  an  adjudication  of  its  members  as  individuals  and  that,  although  one 
partner  could  not  be  adjudicated  a  bankrupt  because  he  was  chiefly  engaged 
in  farming,  yet  his  individual  estate  had  to  be  administered  by  the  trustee  of 
the  partnership  assets.     In  re  Duke  &  Son,  199  Fed.  199  (1912). 

As  to  adjudication,  this  case  is  in  accord  with  the  unanimous  view  of  the 
authorities.  The  provision  of  the  statute  that  "a  partnership  .  .  .  ,  may 
be  adjudged  a  bankrupt,  '*  has  led  to  the  doctrine  that,  in  bankruptcy,  a  part- 
nership is  an  entity.  In  re  Meyer,  98  Fed.  976  (189^);  In  re  Stein,  127  Fed. 
547  (1904).  Being  an  entity,  a  partnership  may  be  adjudged  a  bankrupt  with- 
out so  aaiudging  its  members  individually.  In  re  Stokes,  106  Fed.  312  (1901). 
And  all  the  partners  may  be  adjudged  without  adjudging  the  firm  a  bankrupt. 
In  re  Mercur,  122  Fed.  324  (1903). 

As  to  administration  of  assets,  the  principal  case,  somewhat  hesitatingly 
follows  one  of  two  conflicting  lines  of  decisions.  The  doctrine  of  the  prindpat 
case  was  first  announced  in  a  dictum  in  in  re  Meyer,  supra,  (C.  C.  A.,  2d  Cir.l 
1899)  and  affirmed  in  in  re  Stokes,  supra;  Dickas  v.  Barnes,  140  Fed.  849  (C. 
C.  A.,  6th  Cir.,  1905);  in  re  Lattimer,  174  Fed.  824  (D.  C,  1909);  and  Francis 


V.  McNeal,  186  Fed.  484  (C.  C.  A.,  3d  Cir.,  191 1).  Cf.  in  re  Junck.  169  Fed. 
481  (1909);  and  Mills  v.  Fisher  &  Co.,  159  Fed.  897  (C.  C.  A..  6th  Cir.,  1908). 
These  cases  hold  that,  if  the  firm  is  adjudged  a  bankrupt,  all  the  partners,  whether 


adjudicated  or  not,  must  deliver  over  their  individual  assets  to  the  partnership 
trustee  for  administration.  These  cases  are  based  upon  the  common  law 
doctrine  that  a  partner  is  personally  liable  for  all  partnership  debts.  They 
hold  that  clause  A  of  §  5  of  the  Act  applies  to  proceedings  against  the  partners 
as  individuals  only  and  not  to  proceedings  against  the  partnership  as  an  entity. 

Opposed  to  these  cases  are  those  reviewed  by  in  re  Bertenshaw,  157  Fed. 
363  (C.  C.  A.,  8th  Cir.,  1907)  which  cites  in  re  Blair,  99  Fed.  76  (D.  C,  1900); 
in  re  Duguid,  100  Fed.  274  (D.  C,  1900);  Strauss  v.  Hooper,  105  Fed.  590  (D. 
C,  1901);  and  in  re  Stein,  127  Fed.  547  (C.  C.  A.,  7th  Cir.,  1904}.  These  cases 
do  not  deny  the  common  liability  of  partners,  but  assert  that  nonadjudicated 
partners  can  be  rendered  liable  only  by  suit  before,  during,  or  after  the  bank- 
ruptcy proceedings  a^nst  the  firm.  See  in  re  Everybody's  Market,  173  Fed. 
492  (D.  C,  1908).  These  cases  interpret  clause  A  of  f  5  to  refer  not  only  to 
proceedings  ap^ainst  the  partners  as  individuals,  but  also  to  proceedings  against 
the  partnership. 

A  partnership  may  be  involuntarily  adjudged  a  bankrupt  although  not  in- 
solvent, as  when  it  makes  an  assignment  for  benefit  of  creditors.  In  re  Meyer, 
supra;  in  re  Bertenshaw,  supra;  West  Co.  v.  Lea,  174  U.  S.  504  (1898).  Ac- 
cordingly, Francis  v.  McNeal,  supra,  attempts  to  reconcile  the  decisions  by 
holding  that  when  the  partnership  is  insolvent,  the  individual  estate  of  all  part- 
ners, adjudicated  or  not,  must  be  administered  with  the  partnership  estate  and 
by  suggesting  that  when  the  partnership  is  solvent,  the  individual  estates  need 
not  be  administered  without  adjudication. 
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The  doctrine  of  the  principal  case  leads  to  the  anomaly  that  the  property 
of  a  person  exempt  from  the  liability  of  involuntary  adjudication,  is  in  partner- 
ship cases  liable  for  all  debts  and  yet  such  person  cannot  secure  the  benefits 
of  the  Act — a  discharge — unless  he  files  a  voluntary  petition.  20  Harvard  L. 
R.  389  (1907). 

Pleading — ^Amendments  After  an  Appeal — In  an  action  to  quiet  title, 
a  sale  on  fraudulent  representations  being  alleged,  an  amendment  which  sought 
to  introduce  certain  facts  showing  fraud  of  a  different  character  from  that  al- 
leged in  the  original  pleading  was  refused  on  the  ground  {inter  alia)  that  it 
tended  to  defeat  the  judgment  and  put  in  issue  facts  which  materially  changed 
the  issue.    Peterson  v.  Lincoln  County,  138  N.  W.  Rep.  122  (Neb.,  1912). 

At  common  law  an  amendment  to  the  pleadings  might  be  made  at  any 
time  up  to  final  judgment,  even  after  verdict  and  motion  in  arrest  of  judgment. 
Ordioneaux  v.  Prady,  6  S.  &  R.,  510  (Pa.,  1823);  State  v.  Marsh,  134  N.  C. 
184  (1903).  But  the  right  to  amend  existed  only  in  the  trial  court,  with  the 
appellate  court  exercising  appellate  jurisdiction  over  such  right.  Accordingly 
it  was  always  necessary  to  make  the  original  motion  in  the  trial  court,  Thom. 
v.  Wilson,  24  Ind.  323  (1865),  where  it  might  still  be  made  even  after  the  case 
had  been  sent  up  on  appeal,  Bronson  v.  R.  R.,  11  Ore.  161  (1883).  And  if 
error  in  the  pleading  was  discovered  on  appeal,  the  record  could  be  remandol 
back  to  the  trial  court  for  correction.  Briggs  v.  Rutherford,  94  Minn.  23  (190^}. 
Very  generally,  by  statutory  authority,  the  original  motion  is  permitted  in  tne 
appellate  court,  to  amend  oniinary  defects  of  form  and  variances  in  the  pleading 
when  the  issue  between  the  parties  is  not  materially  altered.  N.  Y.  Code  Civ. 
Pro.  §§  721-723.  To  prevent  injustice  being  done  the  opposite  party,  such 
amendments  are  allowed  only  when  the  matter  was  clearly  an  issue  on  trial, 
and  as  fully  litigated  as  though  it  had  been  raised  by  the  pleadings.  Baker  v. 
Sherman,  73  Vt.  26  (looo). 

It  is  the  invariable  rule  that  amendments  in  the  appellate  court  shall  be 
allowed  only  in  support  of  a  judgment,  never  to  reverse  it;  Wums  v.  Shaugnessy, 
24  N.  Y.  Suppl.  271  (1893),  and  when  an  omission  has  been  objected  to  in  the 
trial  court  and  a  judgment  secured  on  another  point,  on  appeal  the  omission 
may  not  be  corrected  to  support  the  judgment — even  when  the  opposite  party 
has  been  misled.     Mitchell  v.  Miller,  54  N.  Y.  Suppl.  180  (1898). 

PRINaPAL   AND   AgENT — PRIVATE    INSTRUCTIONS   TO   SPECIAL   AgENT — In 

entrusting  an  agent  with  certificates  of  shares  of  stock  on  which  he  should  raise 
a  loan,  a  verbal  limitation  on  the  agent's  authority  that  the  loan  raised  was  to 
be  not  less  than  a  certain  amount,  was  not  a  limitation  binding  as  to  third  per- 
sons who  acted  on  his  apparent  authority  to  pledge  the  shares  for  any  amount. 
Fry  V.  Smellie,  III  K.  B.  282  (1912). 

The  doctrine  of  the  principal  case  is  unquestioned;  secret  or  private  limita- 
tions to  the  authority  of  an  a^nt,  though  effectual  between  principal  and  agent, 
are  of  no  force  in  respect  to  third  parties  who  deal  with  the  agent  on  his  apparent 
authority.  Mitchell  v.  Sanford,  IA9  Mo.  App.  72  (1910).  There  is  an  apparent 
conflict  with  a  group  of  cases  which  hold  that  he  who  deals  with  a  special  agent 
or  one  with  limitecl  authority  is  bound  to  know  the  extent  of  that  authority; 
Swindele  v.  Latham,  58  S.  £.  Rep.  loio  (N.  C,  1907),  or  conversely,  a  special 
or  particular  agent  acting  under  a  limited  authority  cannot  bind  his  principal 
if  he  exceeds  that  authority.  Norton  v.  Neviles,  54  N.  E.  Rep.  537  (Mass., 
1899}.  The  conflict  is  more  apparent  than  real.  The  special  or  particular 
agent  is  clothed  with  authority,  the  extent  of  which  it  is  possible  for  third  parties 
to  ascertain  by  exercising  reasonable  care.  The  secret  instructions  and  limita- 
tions on  the  agent's  authority  are  often  confidential  and  are  not  divulged  under 
any  condition.  They  would  seem  scarcely  part  of  his  authority,  but  a  private 
sdpulation  between  principal  and  agent,  while  the  real  authority  must  be  that 

given  to  the  agent  openly.  When  one  has  accredited  another  as  his  agent,  in 
etermining  the  liability  of  the  principal  the  question  is  not  what  authority 
was  intended  to  be  given  the  agent,  but  what  authority  was  a  third  person  deal- 
ing with  him  justified,  from  the  acts  of  the  principal,  in  believing  was  given  him. 
Gnggs  v.  Selden,  58  Vt.  561  (1886). 
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Property — Estates  by  Entirety — Divorce — ^When  a  husband  and  wife 
hold  real  estate  as  tenants  by  entireties  and  an  absolute  divorce  is  granted,  the 
husband  cannot  maintain  an  action  of  assumpsit  against  his  divorced  wife  for 
rents  and  profits  accruing  after  divorce.  An  absolute  divorce  does  not  change 
the  nature  of  such  an  estate.     Hilt  v.  Hilt,  50  Pa.  Superior  455  (1912). 

The  effect  of  divorce  on  estates  by  entireties  is  a  subject  very  bare  of  author- 
ities. The  law  as  to  divorce  prevented  this  question  from  arising  in  the  Engli^ 
cases  and  but  few  cases  have  been  reported  in  this  country.  While  there  is  some 
conflict  in  the  decisions,  yet  the  weight  of  authority  is  aeainst  the  Pennsylvania 
doctrine  as  laid  down  in  Hilt  v.  Hilt,  supra,  which  follows  Alles  v.  Lyon,  216 
Pa.  604  (1907).  Lewis'  Appeal,  85  Mich.  340  (1891},  seems  to  be  the  only  case 
in  accord  with  the  Pennsylvania  cases. 

That  divorce  destroys  the  unity  of  husband  and  wife,  and  severs  such  es- 
tate,  making  them  thereafter  tenants  in  common,  is  held  in  Harrer  v.  Wallner,. 
80  111.  197  (1875);  Russel  V.  Russell,  122  Mo.  235  (1804);  Stelz  v.  Shreck,  12a 
N.  Y.  263  (1891);  Hopson  v.  Fowlkes,  92  Tenn.  697  (1892);  Ames  v.  Norman, 
4  Sneed,  683  (Tenn.  1857);  Hayes  v.  Horton,  46  Oregon,  597  (1905). 

Tenancy  by  entireties  is  distinctly  an  anomalous  estate  which  grew  up 
under,  and  was  made  necessary  by,  the  ancient  common  law  idea  of  unity  of 
husband  and  wife.  By  statutes  this  unity  has  been  very  greatly  modified  if 
not  almost  entirely  destroyed,  but  this  particular  sort  of  estate  has  not  been 
legislated  out  of  existence. 

Sales — Delivery — Passing  of  Title — ^A  large  quantity  of  logs,  havinr 
been  delivered  at  the  place  agreed  upon  in  the  contract  of  sale,  to  be  scaled  and 
marked,  were  destroyed  before  the  exact  quantity  could  be  determined  in  the 
manner  agreed  upon.  The  purchase  price  had  been  fixed  at  a  certain  rate  per 
1,000  feet.  It  was  held  that  the  title  had  passed  by  the  delivery;  and  the 
fact  that  the  logs  had  not  been  scaled  and  marked  at  the  time  of  the  fire  was 
immaterial  as  affecting  the  question  of  title.  That  as  between  seller  and  buyer 
there  may  be  such  delivery  as  will  vest  the  property  in  the  latter,  though  by  the 
terms  of  the  contract  there  is  something  to  be  done  afterwards  to  ascertain  the 
exact  quantity  to  be  paid  for  at  the  price  fixed  by  the  contract.  Fee  v.  Empor- 
ium Lumber  Co.,  50  Super.  Ct.  5^^  (Pa.,  IQI2). 

This  is  in  accord  with  the  decisions  on  this  subject  in  Pennsylvania.  Gon- 
ser  V.  Smith,  115  Pa.  452  (1886);  Diehl  v.  McCormick,  143  Pa.  584  (1890); 
Scott  V.  Wells,  6  Watts  &  S.  357  (1843);  and  it  also  expresses  the  prevailing 
view,  which  is  that  the  destruction  of  goods  sold  and  delivered  under  a  contract 
of  sale  providing  that  the  purchase  price  should  be  fixed  by  ascertaining  the 
quantity  of  the  goods  sold  after  their  delivery  is  in  no  wise  material  to  the  right 
of  the  seller  to  recover,  though  such  destruction  has  made  it  impossible  to  as- 
certain the  exact  price  stipulated  for  by  the  contract ;  such  question  is  to  be  de- 
termined by  the  passing  of  title,  which  is  dependent  entirely  upon  the  intent 
of  the  parties  as  gathered  from  the  contract  and  circumstances  of  the  sale. 
Martineau  v.  Kitching,  L.  R.  7  Q.  B.  436  (1872);  Bond  v.  Greenwald,  4  Heisk. 
453  (Tenn.,  1871);  Upson  v.  Holmes,  51  Conn.  500  (1883);  Gill  v.  Benjamin,  64 
Wis.  362  (1885);  Vehmeyer  v.  Eari,  22  111.  App.  522  (1886);  Wilson  v.  Shaver, 
3  Ont.  L.  Rep.  no  (1901);  Allen  v.  Elmore,  121  Iowa  241  (1903). 

A  few  cases  may  be  found  which  hold  that  where  the  contract  is  to  sell  by 
weight,  measure  or  count,  and  the  goods  have  been  destroyed  before  they  have 
been  weighed,  measured  or  counted,  the  seller  cannot  recover  for  goods  bar- 
gained and  sold,  even  though  title  has  passed.  Simmons  v.  Swift,  5  B.  &  C. 
857  (1826). 

Some  authorities  look  upon  the  question  of  the  transfer  of  title  as  largely 
dependent  upon  which  party  to  the  contract  has  the  duty  of  ascertaining  the 
quantity  of  the  goods  sold.  Accordingly  the  rule  is  frequently  laid  down  that, 
where  the  acts  of  measurement,  counting  or  weighing  by  the  terms  of  the  trade 
are  to  be  done  by  the  seller,  or  by  him  and  the  buyer  together,  and,  before  this  is 
done,fthe  goods  are  destroyed,  the  seller  will  have  to  bear  the  loss  though  the  goods 
are  delivered  to  the  buyer;  but  if  these  acts  are  to  be  done  by  the  buyer  the  loss 
will  be  his.     Crawford  v.  Smith,  7  Dana  59  (Ky.,  1838);  King  v.  Jarman,  35 
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^rk.  190  (1870);  Lingham  v.  Eggleston,  27  Mich.  334  (1873);  Burke  v.  Shannon, 
19  Ky.  L.  R.  1 170  (1897) ;  Semple  v.  Lumber  Co.,  1 15  N.  W.  Rep.  899  (Iowa,  1908). 

Torts — ^Joint  Tort-Feasors — Eckman  v.  Lehigh  &  WilkesBarre  Coal 
Co.,  237  Pa.  Sup.  427  (191 2),  holds  that  where  several  proprietors  of  coal  opera- 
tions, acting  independently,  unlawfully  dump  culm  into  a  stream  by  which  it 
is  washed  onto  the  land  ot  another,  they  cannot  be  held  liable  in  a  joint  ac- 
tion, but  each  is  liable  severally  for  the  proportion  of  the  damages  he  caused, 
and  that  only. 

When  a  tort  has  been  committed  all  who  aid  or  counsel,  direct  or  join  in 
the  commission  of  it  are  joint  tort-feasors,  Petrie  v.  Lamont,  Car.  &  M.  93(1891), 
but  to  make  persons  joint  tort-feasors  they  must  have  "concurred"  in  the  act 
complained  of.  Addison  on  Torts,  page  116.  The  interpretation  of  the  word 
"concurred"  has  led  to  some  conflict  of  authoritv  as  to  the  correctness  of  the 
decision  in  the  principal  case.  The  majority  of  the  decisions  support  Eckman 
V.  Coal  Co.,  supra  J  and  it  is  submitted  that  they  are  right  in  principle.  See  in 
•accord  Lull  v.  Fox  Improvement  Co.,  19  Wis.  100  (1865);  Blaisdell  v.  Stevens, 
14  Nev.  17  (1879);  Miller  v.  Highland  Ditch  Co.,  87  Cal.  430  (1891);  Dyer  v. 
Hutchins,  87  Tenn.  198  (1889);  Adams  v.  Hall,  2  Vt.  9  (1829).  Day  v.Louisville 
Coal  &  Coke  Co.,  60  W.  Va.  27  (1906),  is  flatly  contra.  Numerous  decisions 
may  be  found  in  which  the  court,  in  permitting  an  action  against  one  of  the 
parties,  said  that  the  liability  was  both  joint  and  several.  These  expressions, 
however,  being  in  the  nature  of  obiter  dicta,  hardly  entitle  the  cases  to  be  ranked 
.as  contra  to  the  principal  case. 

Torts — ^Slander — Privileged  Occasion — Repetition  of  Statements 
AS  Evidence  of  Malice — ^The  defendant,  as  president  of  a  woman's  club,  made 
slanderous  statements  concerning  the  plaintiff,  another  club  member,  at  a  meet- 
ing called  for  the  purpose  of  trying  to  discover  the  perpetrator  of  certain  thefts, 
■and  later  repeated  the  statements  at  similar  meetings.  Hdd,  that  the  occasion 
was  privileged  and  that  the  repetition  of  the  slander  was  not  evidence  bearing 
on  the  question  of  malice.     Hayden  v.  Halsbouch,  8^  Atl.  Rep.  1087  (R.  I.,  1912). 

The  rule  applicable  to  such  cases  was  probably  best  expressed  by  Black- 
bum,  J.,  in  Davies  v.  Snead,  L.  R.  5  Q.  B.  611  (1870),  when  he  said:  "Where  a 
person  is  so  situated  that  it  becomes  right  in  the  interests  of  society  that  he 
-should  tell  to  a  third  person  certain  facts,  then  if  he  bona  fide  and  without  malice 
does  tell  them,  it  is  a  privileged  communication  although  it  contains  criminatory 
matter."  This  statement  was  cited  with  approval  by  Brett,  M.  R.,  in  Waller 
V.  Lock,  7  Q.  B.  D.  621  (188 1 ),  a  strong  case,  and  forms  the  basis  of  innumer- 
able decisions  all  in  accord  with  the  pnncipal  case.  Knight  v.  Hall,  43  J.  P. 
176  (1879);  James  v.  Boston,  2  C.  &  K.  4  (1845);  Stott  v.  Evans,  3  Times  L.  R. 
693  (1865);  Gassett  v.  Gilbert,  72  Mass.  94  (1856);  Jarvis  v.  Hatheway,  3  Johns. 
178  (N.  Y.,  1808);  McKniffht  v.  Hasbrouck.  17  R.  I.  70  (1890);  Montgomery 
V.  Knox,  23  Fla.  595  (1887);  Gatis  v.  Kilgo,  140  N.  C.  106  (1906). 

The  privilege  extends  only  to  communications  pertinent  to  the  common 
interests  and  necessary  in  protecting  those  interests  or  discharging  the  dutv 
imposed  upon  the  party  making  the  communication.  Sewall  v.  Catlin,  3  Wend. 
291  (N.  Y.,  1829). 

While  there  would  seem  to  be  no  doubt  of  the  logical  correctness  of  the 
second  part  of  the  decision  in  Hayden  v.  Hasbrouch,  supra,  but  few  cases  are  to 
be  found  which  can  be  considered  legal  precedents  for  it.  Shenglemeyer  v. 
Wright,  124  Mich.  230  (1900),  is  in  exact  accord;  Davis  v.  Starrett,  97  Me. 
.574  (1903)  seems  contra.  When  the  occasion  upon  which  the  words  were  re- 
peated is  absolutely  privileged  it  is  well  established  that  their  repetition  cannot 
be  used  as  evidence  to  show  malice  at  the  former  speaking.  McLaughlin  v. 
Charles,  67  N.  Y.  Sup.  Ct.  242  (1891);  Thompson  v.  McCreary,  194  Pa.  32  (1900). 

Trespass — Independent  Contractor — The  plaintiff's  husband  sold  tim- 
ber rights  to  the  defendant's  grantor,  reserving  certain  tracts.  The  defendant 
by  contract  had  the  timber  cut  and  shipped  bv  another  who  felled  timber  on 
the  reserved  tracts.  First  court  ruled  that  the  defendant's  rights  depended  upon 
the  contract  of  sale  and  could  not  relieve  itself  from  liability  by  the  defense  of 
.act  of  an  independent  contractor.    Held,  by  a  divided  court,  that  there  was  no 
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error  in  the  ruling  and  under  a  plea  of  independent  contractor  the  burden  is 
upon  defendant  to  prove  all  the  tacts  that  make  him  who  would  otherwise  be 
a  mere  servant,  an  independent  contractor.  Abbott  v.  Sumter  Lumber  Co., 
76  So.  Rep.  146  (S.  Car.,  1912). 

Ordinarily  the  question  whether  or  not  the  guilty  actor  is  a  servant  or  an 
independent  contractor  is  one  of  fact  for  the  jury,  Greenburg  v.  Western  Imp. 
Ass.,  148  Cal.  126  (IQ05),  aflF.  204  U.  S.  359  (1907);  Socker  v.  Waddell,  98  Md. 
43.(1903);  Banks  v.  So.  Express  Co.,  73  S.  Car.  211  (1906).  But  where  the  re- 
lationship depends,  as  in  the  principal  case,  upon  the  construction  of  a  written 
contract,  the  question  is  for  the  court,  Rodgers  v.  R.  R.,  31  S.  Car.  378  (1888); 
or  where  the  evidence  is  undisputed,  it  is  for  the  court,  Greene  v.  Soule,  145 
Cal.  06  (1904). 

And  as  a  general  rule,  the  burden  is  upon  the  plaintiff  to  show  the  guiltv 
actor  to  be  a  servant  of  the  defendant,  no  matter  how  hard  it  may  be.  Axtef} 
v.  R.  R.,  9  Idaho,  392  (1903).  And  in  this  view  the  principal  case  may  be 
thought  to  be  extreme.  Yet  as  was  said  in  Slayton  v.  West  End  Ry.,  174  Mass. 
55  (i^)f  where  the  defense  set  up  was  the  non-liability  for  the  torts  ot  an  in- 
dependent contractor,  the  burden  is  upon  the  defendant  to  prove  that  the  actor 
was  an  independent  contractor.  In  the  principal  case,  the  actor  could  only 
justify  his  being  on  the  premises  by  the  contract  with  the  defendant,  and  was^. 
therefore,  prima  facie  a  servant. 

If  one  cannot  relieve  himself  of  a  duty  imposed  by  legal  obligation.  Tarry 
v.  Ashton,  I  Q.  B.  D.  31^  (Eng.,  1876);  or  by  statute,  Hole  v.  Ry.  Co.,  6  H.  & 
N.  488  (Eng.,  1861);  neither  ought  one  to  be  allowed  to  shirk  a  duty,  although 
negative,  imposed  by  contract,  for  one  cannot  accept  the  benefit  of  a  contract 
without  accepting  the  burden.     Keller  v.  Ashford,  133  U.  S.  610  (1890). 

The  defendant's  remedy,  in  case  he  has  no  bond,  is  against  the  actor.  Peer- 
less MTg  Co.  V.  Bagley,  126  Mich.  225  (1901). 

Trial — Voluntary  Nonsuit — ^Timb — Upon  a  trial  before  a  district  court 
judge  without  a  jury,  the  plaintiff  has  no  right  to  submit  to  a  voluntary  non- 
suit after  the  judge  has  begun  to  announce  his  decision.  Wolf  v.  Fulton  Realty 
Co.,  84  Atl.  Rep.  1041  (N.  J.,  1912).  This  case  is  closely  analogous  to  the  one 
where  the  trial  judge  has  directed  the  jury  to  render  a  verdict  for  the  defendant; 
but  the  verdict  has  not  in  fact  been  rendered;  in  this  situation  the  plaintiff  has 
no  right  to  submit  to  a  nonsuit.     Dobbins  v.  Dittmers,  76  N.  J.  L.  2^5  (1908). 

As  to  the  time  in  which  a  plaintiff  may  suffer  a  voluntary  nonsuit  there  is 
a  difference  of  opinion.  The  common  law  rule  is  that  the  plaintiff  may  suffer 
a  voluntary  nonsuit  at  any  time  before  the  jury  have  pronounced  their  verdict r 
or  if  the  cause  be  tried  by  judge  alone,  at  any  time  before  the  judge  has  delivered 
his  judgment.  Price  v.  Parker,  i  Salk.  178  (1696);  Easton  Bank  v.  Coryell, 
9  Watts  &  S.  153  (Pa.,  1844);  Outhwaite  v.  Hudson,  7  Exch.  380  (1852);  Peoples" 
Bank  v.  Stewart,  93  N.  C.  404  (1885);  Helwig  v.  Hosmer,  73  Mich.  258  (1889)  r 
Hoodless  V.  Winter,  80  Tex.  639  (1891);  Jackson  v.  Merritt,  21  D.  C.  276  (1892)  r 
Crumley  v.  Lutz,  180  Pa.  476  (1897). 

The  rule  of  the  majority  of  the  courts  is  that  a  voluntary  non-suit  can  only 
be  suffered  before  the  case  is  submitted  to  the  jury.     Amos  v.  Sinnott,  5  IlL 


440  (1843);  Fowler  v.  Lawson,  15  Ark.  148  (1854);  Adams  v.  Shephard,  24  111. 
464  (i860);  McClelland  v.  R.  Co.,  94  Ind.  276  (1883);  Bank  v.  Lesley,  31  Fla 
56  (1893);  Morrisey  v.  R.  Co.,  80  fa.  314  (1890);  Bauman  v.  Whiteley,  57  N 


.  L.  487  (1895);  McPherson  v.  Seattle  Co.,  55  Wash.  358  (1909);  Knight  v. 

II.  Cent.  R.  Co.,  180  Fed.  368  (1910).    The  New  York  Code  has  a  provision 
to  the  same  effect. 

Still  another  rule  has  been  adhered  to,  especially  in  the  New  England 
states,  that  the  plaintiff  may  take  a  non-suit  as  a  matter  of  ri^ht  before  opening 
his  case  to  the  jury,  or  to  the  court,  when  tried  without  the  intervention  of  the 
jury;  after  the  case  is  opened,  and  before  verdict,  leave  to  become  non-suit  is 
within  the  discretion  of  the  court.  Washburn  v.  Allen,  77  Me.  344  (1885);. 
Benoist  v.  Murrin,  48  Mo.  48  (1871);  U.  S.  v.  Humason,  8  Fed.  71  (1881);  Bet- 
tis  V.  Schreiber.  31  Minn.  329  (1883);  Carpenter  v.  N.  Y.,  N.  H.  R.  Co.,  184 


Mass.  98  (1903). 

By  Act  of  April  16,  1903,  P 
a  matter  of  right  after  a  sealed  verdict.    The  court  may  allow  it  in  its  discretion- 


By  Act  of  April  16,  1903,  P.  L.  216,  in  Pa.,  a  non-suit  cannot  be  suffered  as- 
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A  History  of  French  Privatb  Law.  By  Jean  Brissaud,  late  Professor  of  L^al 
History  at  the  University  of  Touiouse,  being  the  Introductory  Chapter 
of  Part  II  and  the  whole  of  Part  III  of  his  work  entitled  "Manuel  d'^his- 
toire  du  droit  francais."  Translated  from  the  second  French  edition  by 
Rapelje  Howell,  of  the  New  York  City  Bar.  Editorial  Prefatoiy  Note 
by  John  H.  Wigmore,  Professor  of  Law,  Northwestern  University,  and 
Introduction  by  William  S.  Holdsworth,  Reader  in  English  Law,  St.  John's 
College,  Oxfoixl.  Vol.  Ill,  Continental  Legal  History  Series.  Boston: 
Little,  Brown  &  Co.,  1912. 

This  is  the  third  volume  in  numerical  designation,  but  second  in  order  of 
actual  publication  of  this  series,  which  was  conceived  by  an  Editorial  Com- 
mittee appointed  by  the  Association  of  American  Law  Schools.  The  eleven 
volumes  of  translations  as  planned  will  consist  of  the  works  of  acknowledged 
leaders  in  legal  literature  and  together  will  constitute  a  comprehensive  and 
erudite  presentation  of  the  sources  and  development  of  European  law  not  other- 
wise obtainable  in  the  English  language.  The  undertaking  is  an  outgrowth 
of  the  inauguration  of  the  ComparcUive  Law  Bureau  by  the  American  Bar  As- 
sociation in  1^7.  The  need  of  comparative  taw  study  by  the  American  lawyer 
was  then  distinctly  and  formally  avowed  and  the  stimulus  thus  given  its  pur- 
suit has  resulted  in  attracting  the  attention  not  only  of  lawyers,  but  legal  t^ich- 
ers,  eeneral  scholars  and  l^slators.  The  influence  of  that  Bureau  has  been 
fruitful  and  diversified.  The  Criminal  Science  Series  was  begun  under  the 
direction  of  the  American  Institute  of  Criminal  Law  and  Criminology  and  con- 
sists of  translations  of  the  leading  Continental  works  on  criminal  law,  such  as 
those  of  de  Quiros,  of  Spain;  Gross,  of  Austria;  Lombroso,  of  Italy,  and  Saleilles, 
of  France.  The  Idodem  Legal  Philosophy  Series  comprising  the  translations  of 
the  works  of  such  eminent  Continental  scholars  as  (^areis,  of  Germany;  Kor- 
kunov,  of  Russia;  Miraglia,  of  Italy  and  Fouilee,  of  France,  and  the  series  of 
which  this  work  forms  a  part  were  arranged  by  the  Association  of  American 
Law  Schools.  The  Comparative  Law  Bureau  itself  has  also  published  some 
volumes  of  a  Foreign  Ciiil  Codes  Series  intended  to  embrace  English  transla- 
tions of  every  modern  civil  code  and  such  earlier  basic  codes  as  may  seem  his- 
torically desirable.  Upon  the  completion  of  these  four  monumental  under- 
takings the  legal  student  will  be  amply  able  to  study  in  the  English  tongue 
every  phase  of  the  sources,  historical  development,  philosophy  and  modem  ex- 
pression of  the  jurisprudence  and  taws  of  the  world. 

The  necessity  for  such  study  was  never  greater  in  this  country  than  it  is 
today.  There  is  a  widespread  l>elief  that  many  features  of  the  Common  Law 
retanj  progress  and  baffle  bench  and  bar  in  their  efforts  to  administer  the  sub- 
stantial justice  demanded  by  existing  social  and  industrial  conditions.  De- 
tpite  its  boasted  elasticity  the  Common  Law  frec^uently  offers  a  truly  aggrieved 
litigant  but  a  taunting  wraith  of  outgrown  traditions.  There  is  need  for,  and 
a  more  general  trend  is  perceptible  toward,  a  purely  American  System  of  Law» 
in  which  our  jurisprudence  shall  be  readjusted  to  express  and  apply  practical 
legal  precepts  demanded  by  the  new  and  extraordinary  conditions  evolved  from 
our  phenomenal  national  advancement.  The  more  men  study  the  laws  of  the 
world  historically  and  comparatively  the  sooner  will  the  needed  readjustment 
be  accomplished.  What  the  law  makers  following  the  Revolution  did  for  France 
and  what  Jhering  did  for  Germany  can  be  done  for  this  country. 

While  the  firiBt  volume  of  this  series,  published  under  the  title  of  ''A  Gen- 
eral Survey  of  Continental  Legal  History, "  is  a  most  interesting  and  valuable 
work  for  perceiving  briefly  the  many  phases  of  European  law,  the  volume  now 
before  us  is  not  only  an  elaboration  in  respect  of  one  of  the  most  interesting 
peoples  of  the  earth,  but  also  a  presentation  of  phases  of  the  law's  development 
which  had  a  very  material  effect  upon  the  English  Common  Law.    Bnssaud 
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exhibits  the  most  cosmopolitan  breadth  of  view  and  conveys  the  impression 
that  he  is  drawing:  upon  an  inexhaustible  intellectual  reservoir.  The  extent 
of  his  researches  must  have  been  enormous  and  his  perfect  mental  assimilation 
of  the  material  is  wonderful.  The  whole  constantly  changing  drama  of  Euro- 
pean law  seems  ever  present  as  he  depicts  the  elements  of  primitive  institutions 
with  their  juristic  germs  and  explains  every  phase  of  their  extinction,  modifica- 
tion or  growth.  This  largeness  of  view  leads  him  to  gather  material  from  the 
Dutch,  German,  Swiss,  Italian,  Spanish,  English  and  even  our  own  New  Eng- 
land archives  and  he  not  infrequently  cites  the  works  of  foreign  savants  such 
as  Glanville,  Littleton,  Blackstone,  Huesler,  Kohler,  Fertile  and  Salvioli.  So 
master  is  he  of  his  subject  that  no  event  chronciled  stands  out  unattached: 
the  relation  of  facts  inter  se  and  the  underlying  co-operative  principles  of  the 
formative  currents  of  change  are  constantly  used  to  exemplify  a  growth  as 
opposed  to  an  arbitrary  result.  This  chronological  appreciation  of  tne  subject 
enables  him  to  present  events  in  their  proper  proportion.  Thus  there  is  no 
confusion  when  lie  employs  mediaeval  Roman  law,  Germanic  law  or  English 
law  to  indicate  a  source  or  illustrate  a  modification  of  those  earlier  principles 
that  persistently  survived  and  became  the  later  French  jurisprudence.  In 
treating  each  subject  separately,  such  as  in  the  Introductory  Chapter,  "Origin 
of  the  Family,  of  Ownership  and  of  the  State"  and  later  on  under  the  heads  of 
**The  Family,"  "Ownership  and  Real  Rights,"  "Obligations"  and  "IntesUte 
Succession,"  he  presents  a  chronologically  complete  work  on  each  topic.  Not- 
withstanding this  method,  however,  at  the  final  chapter  the  reader  has  a  sense 
of  having  read  a  well  rounded-out  work  in  which  the  division  into  subjects  has 
served  merely  to  produce  the  historical  tout  ensemUe  of  French  private  law. 
Thb  arises  from  his  marvelous  power  to  treat  events  in  proper  proportion  and 
weight  growing  out  of  his  perfect  mastery  of  the  materials.  Professor  Rudolph 
Hiibner,  of  the  University  of  Rostock,  said  a  few  years  ago:  "  Brissaud  possessed 
a  virtually  inexhaustible  familiarity  with  this  enormous  mass  of  literature — ^an 
accomplishment  far  surpassing  in  this  respect  anything  found  in  German  works 
on  legal  history. "  Only  such  a  devotee  to  legal  research  could  produce  a  work 
so  satisfying  to  the  reader,  whether  lawyer  or  layman.  Mr.  Howell,  the  trans- 
lator, has  cause  to  be  proud  of  his  labors  in  reproducing  the  mentality,  the  in- 
dustry and  the  spirit  of  the  author.  The  English  is  smooth  and  the  rendering 
of  the  French  technical  terms  is  exceedingly  careful,  apt  and  sciendfic,  showing 
a  high  sense  of  responsibility.  He  induces  a  feeling  of  reliability  and  one  ex- 
periences in  consequence  a  greater  pleasure  in  being  able  for  the  first  time  to 
read  in  our  own  language  a  master's  narrative  of  the  troubled  growth  of  French 
private  law. 

To  attempt  even  an  outline  of  either  the  institutional  development  or  the 
changing  phases  of  jurisprudence  embodied  in  the  work  would  here  be  impos- 
sible. The  period  of  time  is  too  great;  the  potent  events  too  varied;  the  theme 
too  tragic.  It  would  indeed  soon  grow  into  an  "Epic  of  the  Law"  for  none 
can  peruse  these  pages  untouched  by  the  revealed  drama  of  the  centuries  during 
which  the  classic  jurisprudence  of  Rome  was  buffetted  and  at  times  extinguished 
by  the  overwhelming  savage  force  of  the  Germanic  invasion.  No  writer  has 
ever  depicted  this  struggle  as  Brissaud  has  done  it  nor  has  he  been  excelled  in 
making  real  to  the  modern  mind  the  later  structure  of  the  Feudal  System  re- 
sulting from  the  barbarian  domination  of  all  Europe.  He  shows  us  that  so 
strong  was  the  tribal  tradition  that  even  after  the  fourteenth  century,  when  a 
sort  of  French  nationality  was  achieved  under  Philip  le  Bel,  the  ancient  Celtic 
and  later  Germanic  cautumes  embodied  the  jurisprudence  of  the  greater  part 
and  that  even  in  the  south,  the  so-called  pays  du  droit  Scril,  the  surviving  Roman 
law  was  administered  as  a  "customary  law."  Extracting  the  basic  truths 
from  the  thousands  of  conflicting  provincial  customs  and  local  regulations,  he 
shows  their  abuse  and  their  survival  along  the  centuries  until  arrayed  before  the 
iconoclasts  of  the  Revolutionary  period  when  all  law  was  thrown  into  the  melt- 
ing pot  anew.  With  a  calm  mastery  he  delineates  the  new  birth  of  rational 
jurisprudence  and  the  crj^stallization  of  French  private  law  in  the  Code  Na- 
pol^n,  so  replete  with  customary  law  and  containing  so  little  Roman  law.  Nor 
does  he  stop  there,  for  no  doctrinal  development  of  French  law  in  the  last  cen- 
tury   has    been    omitted.    From    the    very   curtain    of    historical    obscurity 
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the  reader  has  been  led  along  until  finally,  filled  with  a  knowledge  of  the  past 
he  is  shown  every  phase  of  the  actual  private  law  of  France  today.  In  the 
final  paragraph  of  the  chapter  entitled  History  of  Private  Law,"  the  author 
says:  "Roman  legislation  now  harmonized  with  the  spirit  of  modem  law,  the 
canon  law  and  Christian  ideas,  the  conception  of  equity  and  national  right,  are 
mingled  with  old  Germanic  bases  in  customs,  laws,  jurisjprudence  and  doctrine^ 
in  order  to  complete  the  extensive  structure  of  our  old  private  law. " 

This  book  lucidly  and  authentically  tells  how  all  this  has  come  about  and 
BO  bwyer  can  fail  to  reap  both  pleasure  and  profit  from  its  perusal. 

W.  W.  SmUhers. 

Thb  Lbgal  Position  of  Trade  Unions.    By  Henry  H.  Schloesser  &  W.  Smith 

Clark.     London:  P.  S.  King  &  Son,  1912. 

Two  tendencies  are  traceable  in  both  England  and  America  as  regards  the 
solution  of  labor  disputes:  One  is  the  gradual  perfection  of  more  e£Fective  means 
of  preventing  them  through  the  adoption  of  progressive  up-to-date  methods  in 
labor  management,  the  ehmination  of  the  causes  of  discontent,  and  above  alU 
the  quick  settlement  of  small,  trifling,  but  exasperating  differences,  before  they 
can  grow  into  serious  complications.  The  second  tendency  is  the  attempt  of 
both  sides  in  the  strup:gle  to  intrench  themselves  more  thoroughly  in  the  legisla- 
tion and  court  decisions  a£Fecting  their  rights.  This  second  tendency  is  one 
which  most  closely  concerns  the  lawyer — ^it  is  a  losing  fight  for  the  employer, 
whose  main  effort  is  now  concentrated  upon  a  rear  guard  fight,  to  prevent  the 
repeated  conquest  of  the  field  by  the  employee  only.  It  is  to  this  second  side 
of  the  problem  that  Messrs.  Schloesser  and  Clark  have  devoted  their  attention. 
British  law  onlv  is  considered  and  the  book  is  evidently  intended  for  the  at- 
torney rather  than  the  layman.  It  describes  the  eradual  ^wth  of  legislation 
favorable  to  the  unions  from  the  earliest  common  Taw  decisions  on  record  down 
to  the  most  modem  legislation  of  1871,  1875,  1876,  1906,  1910  and  1911.  The 
authors  give  an  excellent  concise  summary  of  the  powers  of  trade  unions,  and 
the  law  upon  the  criminal  and  civil  liabilities  arising  from  concerted  interference 
with  trade  or  employment.  It  is  on  this  question  and  in  the  insurance  of  em- 
pbyers  by  the  state  that  the  British  law  has  gone  to  a  much  more  advanced 
point  than  our  own.  The  problem  of  securing  a  legal  status  for  the  union  as 
regards  its  contracts,  its  relations  towards  its  own  members  and  towards  out- 
siders, has  been  only  i^artially  solved  by  the  provision  for  "registration. "  Such 
registradon  is  permissive  not  compulsory,  and  it  is  sought  to  induce  the  unions 
to  register  by  givinf^  them  special  facilities  of  ownership  of  land,  the  right  to 
sue,  etc.  The  position  of  the  union  is  still  unsatisfactory  both  to  its  members 
and  to  outsiders;  it  is  neither  a  corporation,  nor  an  individual,  nor  a  partner- 
ship.   A  great  proportion  of  the  unions  are  still  unregistered. 

The  authors  have  done  a  good  piece  of  work,  particularly  in  condensing  to 
the  last  point  the  statement  of  pnnciples  under  each  question,  while  giving 
references  for  further  examination  by  the  reader  who  is  so  disposed.  The  book 
is  in  consequence  one  of  value  to  the  American  legislator,  and  to  the  attorney 
who  may  be  employed  in  the  drafting  of  new  measures. 

/.  r.  Y. 

Guide  to  the  Law  and  Legal  Litbraturb  of  Germany.    By  Edwin  M. 

BoRCHARD.    Washington:    Government  Printing  Office,   19 12. 

Mr.  Borchard,  who  is  law  librarian  of  the  Library  of  Congress,  has  given 
us  in  this  small  volume  a  very  valuable  and  timely  bibliography  of  the  law  of 
Germany,  and  has  shown  us  in  a  very  acceptable  fashion  how  to  find  the  law  of 
that  country.  The  book  is  witness  that  a  great  amount  of  time  and  trouble 
have  been  spent  upon  it,  and  it  will  doubtless  become  a  handbook  for  the  in- 
creasing number  ot  persons  who  are  interested  in  the  law  of  the  European  Con- 
tinent. 

A  glossary  of  German  legal  terms  is  especially  valuable,  as  the  Germans 
have  allowed  their  Ic^l  phraseology  to  fall  into  a  most  unliterary  form,  un- 
necessarily complicatmg  the  study  of  the  German  legal  philosophy  with  the 
study  of  a  new  technicad  language. 

In  his  introduction,  Mr.  Borchard  allows  himself  to  make,  probably  without 
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intention,  some  depreciating  remarks  about  the  lack  of  any  system  in  the  com 
mon  law,  and  repeats  the  rather  flippant  remark  of  Pollock  in  regard  to  English 
case  law  as,  "Chaos,  tempered  by  Fisher's  Digest,"  and  Brjrce's  "Tangled  mass 
of  irreconcilable  contrarieties, "  capping  them  by  characterizing  Amencan  case 
law  as  "Chaos,  tempered  by  the  digests  of  enterprising  publishing  companies.*' 
He  attempts  to  bring  Maitland  into  line  with  these  remarks,  but  Maitland 
merely  said  that  he  feared  we  did  not  often  think  of  our  legal  system  as  a  whole. 
The  remarks  above  cjuoted  seem  to  bear  out  Mr.  Maitlaud's  fear.  Someone 
when  speaking  in  a  hghter  vein,  says  something  that  sounds  rather  witty  about 
the  common  law,  and  bewildering  precedents,  and  immediately  every  one  who 
has  been  bewildered  by  precedents  agrees  that  there  is  no  science  of  the  com- 
mon law;  but  this  would  seem  to  prove  that,  as  Mr.  Maitland  says,  we  do  not 
think  of  our  legal  system  as  a  whole,  rather  than  that  we  have  not  a  legal  sys- 
tem at  all.  It  may  be  an  antiquated  idea,  but  some  persons  still  believe  that 
Coke  had  some  justification  for  his  admiration  of  the  common  law,  and  have 
not  become  fully  convinced  that  there  has  been  so  great  and  disastrous  a  de- 
cline in  the  great  system  since  his  day  as  to  call  for  its  amelioration  by  "the 
digests  of  enterprising  publishing  companies. "  Might  it  not  be  suggested  that 
a  modern  tendency  to  lean  too  heavily  upon  such  digests  has  something  to  do 
with  this  theory  (if  it  may  be  called  a  theory)  that  the  great  system  of  the 
common  law,  worked  out  through  centuries  of  conscientious  toil  by  the  leaders 
of  our  legal  thought,  kept  always  in  touch  with  the  life  of  the  common  people, 
as  no  other  system  of  law  has  ever  been,  from  the  days  of  the  first  Year  Book 
to  the  last  decision  of  the  Supreme  Court,  is  a  mere  mass  of  decided  cases,  with- 
out principles  to  guide  it,  or  pathway  upon  which  to  follow  it. 

We  have  no  space  in  which  to  present  an  argument  for  the  common  law, 
but  would  suggest  that  a  careful  reading  of  the  decisions  of  our  greater  jurists, 
through  the  centuries  since  Coke,  even  to  the  present  day,  would  show  that  they 
at  least  have  always  retained  the  superstition,  if  we  must  call  it  so,  that  there 
are  principles  upon  which  they  should  decide  their  cases,  and  that  they  have 
made  some — pitiable  perhaps,  but  honest — attempts  to  decide  the  cases  Imught 
before  them  in  accordance  with  such  principles. 
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THE  ORIGINAL  DRAFTS  OF  THE  STATUTE  OF  FRAUDS 
(29  Car.  II  c.  3)  AND  THEIR  AUTHORS 

BY  Crawford  D.  Hening 

The  judicial  interpretations  of  the  Statute  of  Frauds  would 
fill  many  volumes.  It  is  strange  that  in  the  many  years  of  con- 
troversy as  to  its  meaning  no  one  has  sought  to  interpret  the 
statute  by  examining  the  bills  which  were  tentatively  introduced 
and  modified  by  successive  rejection  of  parts  and  by  insertion  of 
new  provisions.  Rejected  language  tends  to  show  what  the 
egislature  did  not  mean.  Later  additions  tend  to  explain  or 
kupplement  the  original  draft. 

Again,  the  authorship  of  the  statute  is  obviously  of  some 
importance  in  connection  with  its  interpretation. 

If  the  statute  was  the  work  of  some  careless  or  unskilled 
draftsman,  we  would  be  justified  in  interpreting  his  words  by  the 
aid  of  Doctor  Johnson's  Dictionary  and  by  an  appeal  to  the  lay- 
man's conception  of  the  good  and  useful  to  be  attained  by  a  given 
interpretation  of  the  language. 

If,  on  the  other  hand,  the  contrary  be  true  and  the  statute 
was  drawn  after  careful  reflection  and  deliberation  by  experienced 
lawyers,  we  are  justified  in  giving  to  their  language  any  technical 

(283) 


Digitized  by 


Google 


1284  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

legal  meaning  which  then  would  have  properly  attached  to  it;  and 
further,  we  should  ascertain  their  intention  by  filling  in  as  a  back- 
ground to  the  statute  those  general  principles  of  law  current  at 
the  Restoration. 

Naturally,  in  the  absence  of  accessible  proof  of  authorship, 
both  the  technical  and  the  non-technical  interpretation  has  al- 
ternately found  judicial  favor.  Those  familiar  with  the  decision 
of  Wain  v.  Warlters,  5  East  10,  will  recall  how  Chief  Justice 
Holt  once  based  a  famous  technical  interpretation  of  the  statute 
upon  the  assertion  that  its  author  was  Chief  Justice  Hale.  On 
another  occasion  Lord  Mansfield  announced  a  non-technical  in- 
terpretation of  another  section  to  be  correct  because,  (as  he  very 
hastily  and  unadvisedly  concluded,)  "  the  act  was  introduced  into 
Parliament  in  the  common  way  and  not  upon  any  reference  to 
the  judges."     Wyndham  v.  Ckehvynd,  1  Burr.  418. 

Tradition  has  always  ascribed  the  authorship  of  the  statute 
to  some  four  or  five  different  and  distinguished  judges.  As,  how- 
ever, its  pedigree  has  never  been  more  accurately  determined 
than  by  tradition  supplemented  by  the  Journal  of  the  House  of 
Lords,  an  examination  of  the  original  manuscripts  was  made  by 
the  writer  in  the  hope  of  settling  the  question  of  authorship. 

In  the  following  pages  I  have  endeavored  to  present  all  the 
evidence  obtainable  as  to  the  different  bills  which  were  introduced 
in  Parliament  and  their  amendments  in  Committee,  together  with 
all  the  proof  of  authorship  accessible  in  public  records. 

In  searching  for  this  evidence  I  may  properly  say  that  I  was 
directed  aright  and  chiefly  assisted  by  the  Ninth  Report  of  the 
Historical  Manuscripts  Commission,  wherein  the  manuscripts  of 
the  House  of  Lords  are  most  carefully  calendared  by  the  late  Mr. 
E.  Fairfax  Taylor  and  by  Mr.  Felix  Skene.* 

My  thanks  are  especially  due  to  Mr.  Cuthbert  Headlam,  one 
of  the  Clerks  of  the  House  of  Lords,  for  the  opportunity  to  in- 
spect, take  copies  of,  and  to  photograph  the  original  manuscripts, 
which  are  now  in  the  Victoria  Tower. 

*  Ninth  Report  of  The  Royal  Commission  on  Historical  Manuscripts.  Part 
II  Report  and  Appendix.  Presented  to  both  Houses  of  Parliament  by  Command' 
•of  Her  Majesty.  London:  Printed  by  Eyre  and  Spottiswoode,  Printers  to  the 
Queen's  Most  Excellent  Majesty.  Fot  her  Majesty's  Stationery  Office,  1883. 
Price,  5  s,  2  d. 
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I  have  given  all  dates  exactly  as  they  appear  in  the  docu- 
fnent8»  i.  e. — ^in  the  "old  style." 

I 

The  Lords'  Bill  of  1673 

Though  the  final  draft  of  the  bill,  as  passed  by  both  houses 
and  assented  to  by  the  Crown,  was  not  made  until  April  16, 1677, 
the  proposed  legislation  made  its  first  appearance  in  the  form  of 
the  following  bill  introduced  in  the  House  of  Lords,  on  Feb.  16, 
1673: 

"An  Act  for  Prevention  of  Frauds  &  Perjuryes. 

For  prevention  of  many  fraudulent  practises  which  are  com- 
monly endeavored  to  bee  upheld  by  Perjury  and  Subbomaton  of 
perjury 

BEE  it  ENACTED  that  from  and  after  the 
day  of  ■ All  Leases  Estates  In- 
terests or  Tearmes  of  Yeares  of  in  to  or  out  of  any 
Measu£^es  Mannors  Lands  Tenements  or  Heredita- 
ments made  or  created  by  ParoU  and  not  put  into 
writing  by  direction  of  the  parties  thereunto  shall 
have  the  force  and  effect  of  leases  or  estates  at  will, 
only,  and  shall  not  either  in  Law  or  Equity  bee 
deemed  or  taken  to  have  any  other  or  greater  force 
or  effect  Any  consideration  for  making  such  paroU 
Leases  or  Estates  or  any  former  Law  or  usage  to  the 
contrary  notwithstanding. 

And  moreover  no  Leases  Estates  Interests  or 
Terms  of  years  of  in  to  or  out  of  any  Messuages 
manors  Lands  Tenemtg  or  Hereditaments  shall  at 
any  time  hereafter  be  Assigned  Transferred  or  Sur- 
rendered unless  it  be  by  Deed  or  Note  in  writing  or 
by  Act  and  operation  of  Law. 

And  be  it  further  enacted  by  the  Authority 
aforesaid  That  in  all  actions  upon  the  Case  Actions 
of  Debt  or  other  personal  Actions  which  from  and 
after  the day  of shall  be  com- 
menced upon  any  Assumpsit  Promise  Contract  or 
Agreement  made  or  supposed  to  be  made  by  ParoU 
and  whereof  noe  Memorandum  Note  or  Memoriall 
in  writing  shall  bee  taken  by  the  Direction  of  the 
parties  thereunto  noe  greater  damages  shall  at  any 
time  be  recovered  than  the  some  of 
Any  Law  or  usage  to  the  Contrary  notwithstanding. 
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Provided  that  this  Act  shall  not  Extend  to  such 
Actions  or  suites  which  shall  or  may  bee  grounded 
upon  Contracts  or  Agreements  for  wares  sold  or 
money  lent  or  upon  any  Quantum  meruit  or  any 
other  Assumpsits  or  promises  which  are  created  by 
the  ConstruCon  or  opperacon  of  Law  But  that 
all  and  every  such  Actions  shall  and  may  bee  sued 
and  prosecuted  in  such  manner  as  the  same  might 
have  beene  before  the  makeing  of  this  Act.  Any- 
thing hereinbefore  to  the  contrary  notwithstanding. 

AND  BE  IT  FURTHER  ENACTED  by  the 

Authority  aforesaid,  That  from  and  after  the 

day  of Every  last  Will  or  Testament  in 

writing  made  in  time  of  sicknesse  whereby  any 
Lands  Tenements  or  Hereditaments  are  devised  or 
bequeathed  shall  bee  utterly  void  and  of  no  effect 
unlesse  the  person  soe  makeing  his  last  Will  and 
Testament  shall  after  the  makeing  thereof  Live  to 
goe  abroade  againe  and  bee  seene  in  some  Church 
in  the  time  of  divine  Service  or  in  some  publique 
and  open  markett  place.  And  n:\oreover  noe  will 
in  writeing  whereby  any  lands  Tenements  or  Here- 
ditaments are  devised  or  bequeathed  nor  any 
clause  thereof  shall  att  any  time    after    the    said 


day  of bee  Revocable  by  parol 

or  otherwise  then  by  some  other  will  codicill  or 
Instrument  in  writeing.  But  all  devises  and  be- 
quests of  Lands  and  Tenements  shall  remaine  and 
continue  in  force  untill  the  Same  be  altered  by  some 
other  will  Codicill  or  Instrument  in  writeing  Any 
former  Law  or  usage  to  the  Contrary  notwithstand- 
ing. 

AND  BEE  it  further  Enacted  by  the  Authority 

aforesaid  That  from  and  after  the day  of 

All  Declarations  or  Creations  of  Trusts 

or  Confidences  by  paroll  shall  bee  utterly  voyd  and 
of  noe  effect  And  where  any  Trust  or  Confidence  is 
or  shall  be  made  and  declared  in  writeing  All  as- 
signements  of  such  TRUST  or  Confidence  by  paroll 
shall  likewise  be  utterly  void  and  of  noe  effect. 

PROVIDED  alwaies  that  where  any  Convey- 
ance shall  bee  made  of  any  Lands  or  Tenements  by 
which  a  Trust  or  Confidence  shall  or  may  Arise  or 
Result  by  the  Implicaeon  or  Construction  of  Law 
Then  and  in  every  such  case  such  Trust  or  Confi- 
dence shall  bee  of  the  like  force  and  effect  as  the 
same  would  have  beene  if  this  Statute  had  not  beene 
made.  Anything  hereinbefore  conteined  to  the 
Contrary  notwithstanding. 
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AND  BEE  ITT  FURTHER  ENACTED  by 
the  Authority  aforesaid  That  from  and  after  the 

Day  of  itt  shall  and  may  bee 

Lawful  for  every  Sheriffe  or  other  officer  to  whom 
any  writt  or  Precept  is  or  shall  be  directed  at  the 
Suite  of  any  person  or  persons  of  for  and  upon  any 
Judgement  Statute  or  Recognizance  hereafter  to 
bee  made  or  had,  to  doe  make  and  deliver  execution 
unto  the  partie  in  that  behalfe  suing  of  all  such 
lands  and  tenements  as  any  other  person  or  persons 
bee  in  any  manner  of  wise  Seized  or  hereafter 
Shall  be  seized  in  Trust  for  him  only  ag^nst  whom 
Execution  is  soe  sued  Like  as  the  Sheriffs  or  other 
officer  might  or  ought  to  have  done  if  the  said  partie 
£^ainst  whom  Execution  hereafter  shall  bee  soe  sued 
had  beene  solely  seized  of  such  Lands  and  Tene- 
•  ments  of  such  Estate  as  they  bee  seized  of  in  Trust 
for  him  att  the  time  of  the  Said  Execution  sued. 

AND  IF  ANY  CESTUY  QUE  TRUST  here- 
after shall  dye  leaveing  A  Trust  in  fee  simple  to  de- 
scend to  his  Heire  There  and  in  every  such  case 
Such  Trust  Shall  be  deemed  and  taken  And  is  hereby 
declared  to  bee  Assets  by  descent  and  the  Heire 
Shall  bee  lyable  to  and  chargeable  with  the  obliga- 
tion of  his  Auncestor  for  and  by  reason  of  Such 
Assetts  as  fully  and  amply  as  hee  might  or  ought  to 
have  been  if  the  Land  itselfe  and  the  Inheritance 
thereof  had  descended  to  him  in  possession  in  like 
manner  as  the  Trust  descended.  Any  Law  Cus- 
tome  or  usage  to  the  Contrary  in  any  wise  notwith- 
standing. 

The  above  bill  is  endorsed  as  follows  (the  first  line  being 
in  the  same  hand  as  the  interlineations) : 

"An  Act  for  Prevention  of  Frauds  and  Perjurys." 
"ima  vice  lecta  i6  Febr:   1673 
"2d*  vice  lecta  20  Febr:  1673 
"and  committed." 
The  portions  above  underscored    show    the    interlineations 
in  the  handwriting  of  Lord  Nottingham — hereinafter  described  and 
photographically  reproduced. 

This  bill  of  1673  above  transcribed  was  read  for  a  second  time 
on  Feb.  20th,  1673,  at  a  session  of  the  Lords,  there  being  present* 
among  other  notables,  "Ds.  Finch,  Ds.  Custos  Magni  Sigilli."* 

*  Lords'  Journal. 
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The  bill  was  then  referred  to  a  committee  of  45  peers — spiritual 
and  temporal — of  which  Earl  Shaftsbury  was  chairman.  ''Their 
Lordships  or  any  Five;  to  meet  Tomorrow  at  three  of  the  dock  in 
the  Afternoon  in  the  Prince's  Lodgings:  and  to  adjourn  as  they 
shall  think  fit."» 

This  committee  never  took  any  action;  but  merely  met  and 
adjourned.^ 

THE  AUTHORSHIP  OF  THE  BH-L  OF  I673 

A  photographic  reproduction  of  a  part  of  the  first  page  of  the 
bill  of  1673  is  here  given,  marked  Exhibit  No.  i. 

It  will  be  seen  that  the  body  of  this  bill  is  written  by  an  ex- 
pert and  graceful  scrivener.  The  interlineations  show  a  striking 
resemblance  to  the  handwriting  of  the  Lord  Keeper  Finch,  after- 
wards the  first  Earl  of  Nottingham.  The  two  gentlemen  who 
calendared  these  manuscripts  for  the  Historical  Manuscripts 
Commission  expressed  the  opinion  that,  "This  draft  is  apparently 
in  the  careful  handwriting  of  Lord  Keeper  Finch;  the  corrections 
upon  it  are  undoubtedly  in  his  hand."*  By  comparing  these 
interlineations  (in  Exhibit  No.  i)  with  the  letter  of  the  Lord 
Keeper  Finch*  written  to  his  brother  in  1673  (Ejdiibit  No.   2) 

*  Lords'  Journal. 

^  In  the  Ninth  Report  of  the  Royal  Commission  on  Historical  Manuscripts, 
Part  II,  Appendix,  p.  45,  London,  1884,  the  facts  are  thus  summarized: 

**I74.  Feb.  16.  Frauds  and  Perjuries  Bill. — Draft  of  an  Act  for  preven- 
tion of  frauds  and  perjuries.  The  text  of  this  draft  is  given  under  No.  202  when 
it  was  first  dealt  with  in  Committee,  on  its  revival  in  April  1675.  (Read  i^  this 
day,  and  dropped  with  the  Session  after  Commitment.  L.  J.  XII,  638,  645. 
The  title  wrongly  given  in  the  Journal  on  first  reading  is  the  preamble  of  the  draft. 
This  draft  is  apparently  in  the  careful  handwriting  of  Lord  Keeper  Finch;  the 
corrections  upon  it  are  undoubtedly  in  his  hand.  He  was  not  included  however 
in  the  committee,  of  which  E.  Shaftesbury  was  Chairman.  Nothing  was  done 
by  this  Committee  beyond  a  formal  meeting  for  adjournment.  Com.  Book  21 
Feb.)." 

'  Historical  Ms.  Comm:  Appendix  to  Ninth  Report,  p.  45,  par.  174. 

*Sir  Heneage  Finch,  Member  of  the  Inner  Temple  in  1638;  called  to  the 
bar  in  1645.  "In  1670,  he  succeeded  to  the  office  of  Attorney-general  which  he 
held  for  three  years  and  a  half;  and  on  the  removal  of  Lord  Shaftesbury  from  the 
Chancellorship,  the  Great  Seal  was  on  November  9,  1673,  placed  in  his  hands, 
where  it  remained  till  his  death,  a  period  of  nine  years.  Two  months  after  his 
advancement,  he  was  raised  to  the  peerage  as  Baron  Finch  of  Daventry.  For 
two  years  he  was  distinguished  by  the  title  of  lord  keeper  only,  but  at  the  end  of 
that  time,  on  Dec.  19,  1675,  he  was  constituted  lord  high  Chancellor,  and  in  1681 
he  was  further  honored  with  the  Earldom  of  Nottingham. " — ^Foss,  Biographical 
Dictionary  of  the  Judges  of  England,  pp.  252,  253. 
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the  conclusion  that  Lord  Nottingham  wrote  the  interlineations 
seems  irresistible.  The  documentary  evidence  thus  conclusively 
corroborates  the  express  statement  of  Lord  Nottingham  in  Ask 
V.  Abdy,  3  Swanst.  664  (1667) : 

''And  I  said  that  I  had  some  reason  to  know 
the  meaning  of  this  law;  for  it  had  its  first  rise  from 
me,  who  brought  in  the  bill  into  the  Lords'  House, 
though  it  afterwards  received  some  additions  and 
improvements  from  the  Judges  and  the  Civilians." 

A  further  examination  of  the  documentary  evidence  pre- 
served in  the  archives  of  the  Lords  enables  us  to  ascertain  with 
precision  how  far  the  title  of  Lord  Nottingham  to  the  authorship 
of  the  final  enactment  of  1677  is  a  joint  title  shared  with  "the 
Judges  and  the  Civilians." 

GENERAL  OBSERVATIONS  CONCERNING  THE  LORDS'   BILL  OF   1673 

The  more  striking  points  of  contrast  between  this  bill  of 
1673  and  the  final  enactment  of  1677  may  be  thus  summarized: 

1.  Like  the  statute,  the  bill  of  1673  was  directed  against 
^*all  leases,  estates,  interests  or  terms  of  years  of  in  to  or  out  of 
any  messuages,  manors,  lands,  etc.  made  or  created  by  parol  and 
not  put  into  writing  by  direction  of  the  parties  thereunto:"  and 
made  them  "leases  or  estates  at  will  only."  But  there  was  no 
provision  in  the  bill  of  1673  that  the  persons  creating  the  estate 
or  lease  must  sign  and  no  provision  for  execution  by  agents  of  such 
parties. 

2.  The  bill  of  1673  proposed  that  aU  agreements  should  be 
in  writing  or  be  unenforceable  in  certain  actions  beyond  a  certain 
maximum  of  damages  to  be  afterwards  inserted  in  the  bill;  with 
the  proviso  that  the  act  should  not  extend  to  "Contracts  or  agree- 
ments for  wares  sold  or  money  lent  or  upon  any  QuatUum  Meruit 
or  any  other  Assumpsits  or  promises  which  are  created  by  the  con- 
struction or  operation  of  law." 

There  was  no  provision  that  the  writing  must  be  signed  by 
•either  of  the  contracting  parties.  The  draftsman  of  this  bill  was 
satisfied  if  a  "Memorandum,  note  or  memorial  in  writing  shall 
be  taken  by  the  direction  of  the  parties  thereunto. " 


Digitized  by 


Google 


290  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

3.  The  bill  of  1673  aimed  to  prevent  the  making  of  wills  of 
lands  in  extremis  by  providing  that  such  wills  "shall  be  utterly 
void  and  of  no  effect  unless  the  person  so  making  his  last  will  and 
testament  shall  after  the  making  thereof  live  to  go  abroad  again^ 
etc." 

The  bill  proposed  that  no  revocation  of  a  devise  of  lands  could 
be  made  except  by  instrument  in  writing. 

Nothing  was  said  about  written  or  nuncupative  wills  of 
personalty. 

4.  The  bill  of  1673  made  all  declarations  or  creations  of  trusts 
or  confidences  by  parol  utterly  void  and  of  no  effect,  saving  con- 
veyances **by  which  a  trust  or  confidence  shall  or  may  arise  or 
result  by  the  implication  or  construction  of  law." 

5.  The  bill  of  1673  provided  for  taking  trust  estates  on  ex- 
ecution and  this  paragraph  with  some  extensions  in  its  scope 
became  Section  10  of  the  enactment. 

6.  The  bill  of  1673  aimed  to  make  trust  estates  assets  by 
descent  and  is  substantially  the  same  in  design  as  Section  10  of 
the  final  enactment. 

The  limitation  contained  in  Section  1 1  of  the  act  is  absent  in 
this  first  bill. 

II 

THE  lords'  bill  OF  1 675 

A  new  bill  was  introduced  April  14,  1675.'  This  is  an  exact 
transcript  of  the  bill  of  1673  as  interlined  by  Lord  Nottingham,, 
the  interlineations  above  shown  being  now  transcribed  into  the 
body  of  the  new  bill. 

This  bill  (now  extant  among  the  Lords'  records)  is  endorsed: 

"An  Act  for  Prevention  of  Frauds  and  Perjuries. 
**ima  vice  lecta  14°  Aprilis  1675 
"2d»  vice  lecta  15  Aprilis  1675 

"Committee  Reported  the  loth  of  May  75  with  amendments 
and  ordered  to  be  engrossed." 

The  handwriting  of  the  body  of  this  bill  is  probably  that  of  a 
scrivener  or  clerk  and  is  certainly  not  that  of  any  of  those  persons 
who  are  reputed  to  have  drafted  portions  of  the  act. 

'12  Journal  of  the  House  of  Lords,  656. 


Digitized  by 


Google 


THE  ORIGINAL  DRAFTS  OF  THE  STATUTE  OF  FRAUDS     291 

Among  those  present  at  the  introduction  of  this  bill  we  note 
in  the  Lords'  Journal  the  name  of  Ds.  Finch,  Ds.  Custos  Sigilli. 

The  bill  was  referred  to  a  committee  of  forty-three  peers — 

spiritual  and  temporal — of  which  Earl  Aylisbury  was  chairman. 

"Their  Lordships,  or  any  Five;  to  meet  on  Saturday  next,  at 

Three  of  the  Clock  in  the  Afternoon  in  the  Prince's  Lodgings;  and 

to  adjourn  as  they  please."* 

The  Lord  Keeper  was  not  a  member  of  the  Committee. 

It  was,  however,  in  the  deliberations  and  meetings  of  this 
committee — ^which  extended  from  April  17  to  May  6,  1675,  that 
the  draft  of  the  bill  was  wholly  altered  in  structure  and  detail; 
and  the  bill  as  finally  reported  by  this  committee  has  in  general 
the  scope,  and,  with  only  some  minor  differences,  the  exact  lang- 
u£^e  of  the  statute. 

The  best  idea  of  the  extent  to  which  this  committee  of  peers 
was  assisted  by  the  judges  will  be  obtained  by  reading  the  various 
•entries  in  the  Committee  Book  of  the  Lords  seriatim.     * 

The  Committee  Book  of  the  Lords 

(April  17  to  May  6,  1675) 

Die  Sabathi  17**  Aprilis  1675 

E.AyiiBbury  The  Bill  is  reade  entire. 

Tkmndei&  The  Bill  is  begunne  to  be  reade  by  Paragraphs. 

*"  The  Title  is  postponed 

The  Preamble  agreed  to 

The  first  enacting  clause  is  reade  and  postponed 
and  a  minute  (?)  to  be  made  that  the  Judges  be  ad- 
vised with  whether  Leases  in  writing  should  not  be 
under  hand  and  scale. 

That  the  Judges  be  asked  whether  Copyhold 
Estates  be  included  in  the  2nd  Paragraph. 

That  the  House  be  moved  that  some  of  the  Judges 
may  attend  this  Committee. 
Adj :  to  Tuesday  at  9**. 

'  12  Journal  of  the  House  of  Lords,  659. 
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Die  Martis  20*  Aprilis  1675 

E.  Ayiiibury  L.  Chief  Justice 

^trimka  If  a  Deed  be  in  writing  it  is  understood  to  be 

under  hand  and  Seale. 

If  there  be  a  Note  in  writing  it  will  prevent  Per- 
jury. 

That  It  be  putt  in  writing  in  the  presence  of  the 
Parties. 

A  Copyhold  Estate  in  the  Eye  of  the  Law  is  but 
an  Estate  at  Will, 
xshsi  After    (the)    Insert    (twentieth)    and   after    (of) 

Reade  (February  which  shall  be  in  the  yeare  of  our 
Lord   1675) 
xa  1.  After  (writeing)  Leave  out  (by  direction  of)  and 

Reade  (and  Signed  by)  and  Instead  of  (thereunto) 
Reade  (or  their  Agents  thereunto  lawfully  authorized 
by  writing) 
16 1  After    (notwithstanding)    Insert    (Except   never- 

theless all  Leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof,  whereupon  the  Rent 
reserved  to  the  Landlord  during  such  Terme  shall 
amount  unto  two  third  parts  at  the  least  of  the  full 
improved  value  of  the  thing  demised), 
a  sh.  3 1  After  (writeing)  Read  (Signed  by  the  Partie  or 

Parties  soo  assigning  granting  or  surrendering  the 
Same  or  their  Agents  thereunto  lawfully  authorized 
by  writing) 

The  2d  enacting  clause  is  reade  and  the  Judges 
appointed  to  offer  some  amendments  to  it  the  next 
meeting. 

Adj.  to  Thursday  at  9** 


Die  Jovis  22*  Aprilis  1675 

E.  Ayiisbury  The  Bill  is  proceded  in  by  Paragraphs 

Periarief  Leave  out  from  the  word   (that)   to  the  word 

2  sh.  4 1  (And)  in  the  4th  1  of  the  3d  Sh,  and  instead  thereof 

Reade   (from  and  after  the  said   twentieth   day   of 
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February  noe  Action  shall  be  brought  whereby  to 
charge  an  Executor  or  Administrator  upon  any  spec- 
ial! promise  to  answere  damages  out  of  his  own  es- 
tate, or  whereby  to  charge  the  Defendant  upon  any 
speciall  promise  to  answere  for  the  debt,  default,  or 
miscarriages  of  another  person  or  to  charge  any  per- 
son upon  an  Agreement  made  in  Consideration  of 
Marriage  or  upon  any  Contract  or  Sale  of  Lands 
tenements  or  Hereditaments  or  any  interest  concerning 
them,  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  yeare  from  the  making 
thereof,  unlesse  the  Agreement  upon  which  such 
Action  shall  be  brought  or  some  memorandum  or  note 
thereof  shall  be  in  writing  and  signed  by  the  Party 
to  be  charged  therewith  or  some  other  person  there- 
unto by  him  lawfully  authorized). 
3  sh.  4  The  Clauses  concerning  Wills  postponed  to  (And 

Moreover)  in  the  nth  1  and  the  Judges  to  offer 
Amendments. 

u  1  After  (Sd)  Read  (20th  Day  of  February) 

16  1  Leave  out  (by  ParoU  or) 

16  1  After  (Will)  Read  (or)  and  after  (Codicill)  leave 

out  (or  Instrument)  and  after  (writing)  reade  (or 
other  writeing  declaring  the  same  or  by  burning  can- 
celling tearing  or  obliterating  y«  same  by  the  testa- 
tor himselfe  or  in  his  presence  or  by  his  directions  and 
consent). 

18  1  After  (Will)  Reade  (or)  and  after  (codicill)  leave 

out  (or  Instrument)  and  after  (writeing)  reade  (or 
other  writeing  of  the  Devisor  Signed  in  the  presence 
of  3  or  more  witnesses  declaring  the  same) ;  after  (be) 
reade  (burnt  cancelled  torn  or  obliterated  by  the 
testator  or  his  directions  in  manner  aforesaid  or  unless 
the  same  be) 
^i  th  a  1  After  (the)  Reade  (Sd.  20th  day  of  February) 

4  1  Instead   of    (by   Parol!)    Reade    (of   any   Lands 

Tenements  or  Hereditaments  shall  be  manifested  and 
proved  by  some  writing  Signed  by  the  Party  who  is 
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by  Law  Enabled  to  declare  Such  trust  or  by  his  last 

will  in  writing  or  else  They) 

After  (e£Fect)  Reade  the  Provisoe  beginning  at 

the  8th  line.    And  after  y«  Sd  Provisoe  Reade  y«  words 

in  y«  5th  6th  &  7th  as  amended. 
7  Instead  of  (by  ParoU)  Reade  (Shall  be  in  writing 

signed  by  the  Party  granting  or  assigning  the  Same 

or  by  such  last  will  or  else) 
10 1  After    (Law)    Add    (or    be    transferred    or    ex- 

tinguished by  the  Act  or  operation  of  Law) 
16  Fill  the  blanke  with  (aforesaid  20th  day  of  February) 

s  sh.  4  1.  Leave  out   (and)   and  after  (tenements)   Reade 

(Rectories  Tythes  Rents  and  other  Hereditaments) 
6 1.  After  (seised)   Reade   (or  possessed)   Leave  out 

(only)  and  after  (seised)  Reade  (or  possessed) 
9  1.  Leave  out  (Solely)  and  after  (Lands)  leave  out 

(and)  and  after  (Tenements)  Reade  (Rectories  Tythes 

Rents  and  other  Hereditaments) 
16  1.  After  (the)  leave  out  (Land  itselfe  and  the  In- 

heritance thereof)  and  Reade  (Estates  in  Law) 

The  Judges  to  offer  further  Additions  at  the  next 

meeting. 

Adj  to  Tuesday  at  9** 


B.  Ayliibury 

Fntuda  & 
Perjuries 

t  Sh.  6  1. 


Die  Jovis  29  Aprilis  1675 

The  L.  C.  Just  North  proposes  instead  of  the 
clause  concerning  Wills  which  was  postponed  the 
clause  fol.,  which  was  agreed  to. 

After  (the)  leave  out  to  y«  words  (And  More- 
over) in  the  nth  line  and  Reade  (Sd  20th  day  of 
February  All  devises  and  Bequests  of  any  Lands 
Tenements  or  Hereditaments  devisable  Either  by 
force  of  the  Statute  of  Wills  or  by  this  Statute  or  by 
force  of  the  Custome  of  Kent  or  the  custome  of  any 
Burrough  or  any  other  particular  Custome  shall  be 
in  writing  and  signed  by  the  Party  soo  devising  the 
same  or  any  other  person  in  his  presence  or  by  his 
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express  directions  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  Devisor  by  three  or 
more  witnesses*  or  else  they  shall  be  utterly  void  and 
of  noe  e£Fect). 

My  Ld.  Ch.  Just,  offers  some  other  Amendments 
and  Clauses  which  are  agreed  to. 
Judge  of  the  Ordered  by  Committee  (?)  That  the  Judge  of  the 

Court  to  attend  Prerogative  Court  the  Kings  Advocate  and  Proctor 
doe  attend  their  Lopps  on  Monday  next  at  9^  in  the 
morning  in  the  Prince's  Lodgings  neare  the  House  of 
Peeres  Concerning  the  better  ascertaining  of  Nuncupa- 
tive Wills  than  they  are  yet  by  Law. 
Adj.  to  Mund  at  9** 
1  sh.  0  1  After  (Interest)  Reade  (of  freehold) 

10  I  After  (yeares)  Add  (or  any  incertaine  interest) 

11 1  After   (created)    Reade   (by   Livery  and  Seisin 

only  or) 
18  After  (Parties)  Reade  (soo  making  or  creating 

the  same) 
17                  After  (Interests)  Reade  (either  of  freehold)  and 
after  (years)  Reade  (or  any  incertaine  interest) 
s  sh.  2  I                 Instead  of  (transferred)  read  (granted) 
t  sh.  11                  Instead  of  (Will)  Reade  (Devise)  and  instead  of 
(whereby  any)  Reade  (oQ 
li  1                 Leave  out  (are  devised  or  bequeathed) 
4  sh.  6  1                After  (And)  Reade  (Bee  it  further  Enacted  that) 
and  leave  out  to  the  word  (All)  in  y«  6th  I.  and  after 
(all)  reade  (Grants  and)  and  instead  of  (Such)  Reade 
(any)  

Die  Lunae  3  Mali  1675. 

B.  Ayiiibury  Sr.  Lion.  Jenkins  offers  some  Articles  which  are 

Ferjwief  reade 

Adj.  to  Morrow  at  9* 


Die  Martis  4  Maii  1675 

At  the  end  of  the  Bill  Add  the  clauses  marked 
(A)      the  Clauses  offered  yesterday  by  Sr.   Lionel 
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Jenkins  are  reade,  and  ordered  that  they  be  drawn 
into  enacting  clauses  by  ye  Judges  with  Such  a  Pre- 
amble as  fol — In  regoard  of  the  many  uncertainties 
and  Inconveniences  that  have  beene  observed  and  by 
experience  found  in  and  concerning  Nuncupative 
Wills  for  remedy  thereof  Bee  It  Enacted. 

After  the  Articles  brought  in  by  Sr.  Lyonel  Jenk- 
ins shall  be  added  a  clause  to  reform  the  jurisdiction 
of  the  Prerogative  Court  and  other  Ecclesiastical 
Courts  in  these  Cases  Subject  to  these  Rules  and 
Alterations. 

Adj.  to  tomorrow  at  9** 


Die  Jovis  6*  Maii  1675 

E.  Ayiiibury  The  Ld.  Chiefe  Just.  North  offers  the  clauses 

Perjuries.  which  he  was  to  draw  up  which  is  read* 

he  also  offers  another  clause^*  which  is  reade  and 
both  clauses  agreed  to  be  added  at  the  End  of  the  Bill. 
The  Title  is  agreed  to. 

Orderied  to  be  reported  with  the  sd  Amendments 
and  Enacting  Clauses. 


DOCUMENTS    RELATING    TO  THE  ABOVE  PROCEEDINGS   OF  THE  COM- 
MITTEE OF  THE  LORDS  APRIL  1 7  TO  MAY  6,  I675. 

In  the  files  of  the  House  of  Lords,  accompanjring  the  Bill 
of  1675,  is  ^  document  endorsed  as  follows: 

''Clauses  offered  by  the  Ld.  Chief 
"Justice  North  to  be  added  to  the 
"Bill  concerning  Perjuries  and 
"agreed  to." 
This  endorsement  is  apparently  in  the  hand  of  the    person 
who  kept  the  Committee  Book  of  the  Lords  above  mentioned. 

The  document  itself  will  next  be  presented  in  extenso.    In 
corroboration  of  the  fact  stated  in  the  endorsement,  viz:    that 

*  These  clauses  are  those  hereinafter  printed. 
^^  This  clause  is  Exhibit,  No.  5. 
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Lord  Chief  Justice  North"  presented  these  following  clauses,  the 
writer  offers  a  photographic  copy  of  the  first  page  of  this  docu- 
ment, showing  interlineations  in  the  hand  of  the  Lord  Chief  Jus- 
tice. (Exhibit  No.  3).  When  these  interlineations  are  compared 
with  the  standard  of  the  Lord  Chief  Justice  North's  writing  (Ex- 
hibit No.  6)  the  authorship  of  this  document  is  settled  beyond  con- 
troversy. Throughout  the  entire  document  all  the  interlineations, 
printed  as  below  indicated,  are  in  the  hand  of  the  Chief  Justice. 

This  document  is  marked  (A)  and  is  so  referred  to  at  the 
conclusion  of  the  Sill  of  1675,  as  part  thereof. 

"clauses  offered  by  the  lord  chief  justice  north  to  be  added 
TO  the  bill  concerning  perjuries  and  agreed  to.  " 

"And  for  the  Amendment  of  the  Law  in  the  partic- 
ulars following  Be  it  further  Enacted  by  the  authority 
aforesaid  that  from  henceforth  any  estate  per  autor  vye 
shall  be  devisable  by  a  will  in  writing  Signed  by  the 
party  so  devising  the  Same  or  by  some  other  person  in 
his  presence  &  by  his  expresse  directions  &  attested  & 

"  Francis  North,  born  Oct.  22,  1637.  On  Nov.  7,  1655,  he  was  entered  in 
the  Middle  Temple.  1671  made  Solicitor-general  and  knighted.  Attorney- 
general,  Nov.  12,  1673,  and. retained  his  seat  in  Parliament.  Jan.  23, 1675,  niade 
Chief  Justice  of  the  Common  Pleas.  '  'For  four  years  he  enjoyed  the  quiet  of  a 
judidal  life  unbroken  by  the  anxieties  of  politics."  "Sir  Fiancis  was  made 
Lord  Keeper  on  Dec.  20,  1682.  ...  in  less  than  a  year  after  his  appointment 
he  was  called  to  the  peerage  by  the  title  of  Baron  Guilford  on  Sept.  27,  1683. " — 
Foss,  Biographical  Dictionary,  pp.  484,  485. 

Of  Sir  Francis  North  and  Sir  Matthew  Hale,  Foss  asserts  "It  appears 
that  each  had  such  a  violent  dislike  to  the  other  as  was  likely  to  lead  to  frequent 
contentions. " 

Sir  Francis'  biography  has  been  written  by  his  brother,  Roger  North,  and  by 
Henry  Roscoe,  in  his '  'Lives  of  Eminent  British  Lawyers,  "also  by  Lord  Campbell. 

His  brother,  Hon.  Roger  North,  Esq.,  in  this  biography  says  of  the  Lord 
Keeper:  "He  had  a  great  hand  in  the  Statute  of  Frauds  and  Perjuries,  of  which 
the  Lord  Nottingham  said  that  every  line  was  worth  a  subsidy.  But,  at  that 
Time,  the  Lord  Chief  Justice  Hales  had  the  Pre-eminence,  and  was  chief  in  the 
fixing  that  Law:  Although  the  urging  part  lay  upon  him,  and  I  have  reason  to 
think  it  had  the  first  Spring  from  his  Lordship's  Motion.  For  I  find  in  some  Notes 
of  his  and  Hints  of  Amendments  in  the  Law,  every  one  of  those  Points  which 
were  there  taken  care  of. " — ^Life  of  Lord  Keeper  Guilford,  p.  109,  London, 
MDCCXLH.    The  book  contains  a  fine  steel  engraving  of  Lord  Guilford. 

D,  Loggan  ad  vwum  delin.    G.  Vertue  sculp. 


Digitized  by 


Google 


298  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

subscribed  in  y^  presence  of  y^  devisor  by  three  or  more 
witnesses^^  in  the  same  manner  as  an  estate  in  fee  simple 
is  by  virtue  of  the  Statute  of  Wills  made  in  the  Reigne  of 

Such 
King  Henrv  the  Eighth  of  famous  Memory,  and  if  no 

be  made 

devise         ,         thereof  the  same  Shall  be  chargeable  in 

A 
the  hands  of  the  heire  if  it  Shall  come  to  him  by  reason 

of  a  Special  occupancy  as  assets  by  descent  as  in  case 
of  Lands  in  fee  Simple,  and  in  case  there  bee  noe  special 
occupant  thereof  it  shall  goe  to  ye  executors  or  adminis- 
trators of  the  party  y*  had  the  estate  thereof!  by  virtue 

And 

of  the  Grant  and  Shall  be  assets  in  their  hands.    . 

A 
WHEREAS  it  hath  been  found  mischievous  that  Judg- 

mt8  in  the  King's  Courts  att  Westmr  doe  many  times 

relate  to  the  first  day  of  the  Terme  whereof  they  are 

(or  filing  ye  Bayl) 

entered  or  to  the  day  of  y^  Return  of  the  Originall 

and  bind  the  Defend*"  to  Lands  from  y*  time  although 
in  truth  they  were  acknowledged  or  Suffered  and  Signed 
in  the  Vaccacon  time  after  y«  said  Termes  whereby  many 
times  purchasers  find  themselves  agrieved — 

BE  IT  ENACTED  by  the  authority  aforesaid  that 
from  and  after  the  said  twentieth  day  of  February  any 
Judge  or  officer  of  any  of  his  Ma*«  Courts  of  Westm^ 
that  Shall  signe  any  Judgm^  shall  at  the  signing  of  the 
(without  fee  for  doing  y«  same) 
Same     .     Sett  down  the  day  of  the  month  and   year 

of  his  Sioo  doing  upon  y«  paper  Book  Dockett  or 
Record  which  hee  shall  Signe  which  day  of  the  month 
and  year  Shall  bee  also  Entred  upon  the  Margent 
of  the  Roll  of  ye  Record  where  the  said  Judgment 
shall  be  entred  AND  BE  IT  ENACTED  that  Such 
Judgm<«  as  against  purchasers  bona  fide    for    valuable 

"  The  underscored  words  are  evidently  in  the  handwriting  of  Lord  Chief 
Justice  North  as  are  also  all  the  interlineations  in  this  document. 
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ConsideraCon  of  Lands  tenements  or  Hereditaments — 
endevored  to  bee  charged  thereby  Shall  in  Construction 
of  Law  be  Judgmt*  only  from  such  time  as  they  shall  be 
soe  Signed  and  Shall  not  relate  to  the  first  day  of  the 
Terme  whereof   they  are  entered  or   the  day  of   the 

(or  filing  y^  Bayl) 
return  of  the  Originall        any  Law  Usage  Or  Course 

of  any  Court  to  the  Contrary  Notwithstanding.  And 
bee  it  further  Enacted  that  from  and  after  y«  Said 
20th  day  of  February  noe  writt  of  fieri  facias  or  other 
Writt  of  execution  shall  bind  the  property  or  the  Goods 
of  the  person  against  whome  such  writt  of  Execucon  is 
sued  forth  but  from  the  time  y*  such  Writt  shall  bee 
delivered  to  the  SheriflFe  Under  SheriflFe  or  Coroners  to 
be  executed  and  for  the  better  manifestacon  of  the  Said 
time  y  SheriflFe  Under  SheriflFe  and  Coroners  their 
deputies  and  Agents  Shall  upon  the  receipt  of  any  such 
(without  fee  for  doing  the  Same) 
Writt   .    endorse  upon  the  back  thereof  the  day  of  the 

month  and  year  whereon  he  reed  the  Same. 

And  be  it  further  enacted  that  from  and  after  the 
Sd  20th  day  of  February  noe  Contract  for  the  Sale  of  any 
goods  wares  or  merchandizes  for  the  price  of  ten  pounds 
or  upwards  shall  be  allowed  to  bee  good,  except  the  buyer 
Shall  accept  part  of  the  goods  soe  sold,  and  actually  re- 
ceive the  Same  or  give  something  in  earnest  to  bind  the 
bargain  or  in  part  of  paymt  or  yt  Some  note  or  memor- 
andum in  writing  of  the  Said  bargain  be  made  and  Signed 
by  the  parties  to  bee  charged  by  such  Contract  or  their 
Agents  th«s€unto  Lawfully  authorized. 

And  bee  it  further  enacted  that  the  day  of  the  month 
and  year  of  the  enrollmt  of  all  Recognizances  shall  be 
sett  down  in  the  margent  of  the  Roll  where  y«  Sd  Recog- 
:nizances  are  Enrolled,  and  that  from  and  after  the  Said 
20th    day   of    February    no    Recognizances   shall    bind 

lands 
any    tenements  or  hereditaments  in  the  hands  of  any 
purchaser  bona  fide  and  for  valuable  considera£on  but 
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from  ye  time  of  such  enroUm^.  Any  Law  usage  or  y 
Course  of  any  Court  to  the  contraiy  in  any  wise 
notwithstanding. " 

In  response  to  the  Committee's  Request  for  propositions  from 
Sir   Leoline    Jehkins^>»   concerning  nuncupative  wills  (See  anU 
Committee  Book  April  29  and  May  3d  and  4th,  1675)  he  offered 
a  paper  which  is  now  also  among  the  Lords'  records. 
The  document  bears  the  following  endorsement: 
''Sr  Lionell  Jenkins 
**  Proposition 
** Nuncupative  Wills." 

The  handwriting  of  the  endorsement  and  of  the  document 
itself  is  that  of  the  person  who  kept  the  Committee  Book  and  is 
not  that  of  Sir  Leoline  Jenkins.  A  transcript  of  this  document 
is  here  presented: 

"i.  No  Nuncupative  Will  to  be  allowed  to  Stand,  or  the 
probate  thereof  put  under  the  seal  of  any  Court,  but  what  is 
made  in  the  time  of  the  last  sickness  of  him  that  dies,  and  in  the 
house  or  place  where  deceased  formerly  lived  or  made  his  abode 
and  died;  except  Such  person  be  surprised  or  taken  Sick  being  from 
his  own  home  or  in  his  journey,  and  dies. 

2.  Nor  Except  the  Same  be  certified  by  the  oaths  of  three 
witnesses  at  the  best. 

3.  That  if  a  Will  for  land  or  goods  be  once  made  in  writing, 
no  subsequent  words  or  Will  by  word  of  mouth,  not  committ^ 
to  writing  and  after  read  over  to  him,  or  by  him,  and  by  him  al- 
lowed and  so  verified  as  is  aforesaid,  Shall  set  aside  the  first  Will 
in  writing,  or  alter  or  change  any  clause,  devise  or  bequest  in  the 
former  Will  contained. 

4.  That  no  Nuncupative  Will  shall  be  good,  nor  anything 
thereby  given  of  any  force,  except  those  that  are  standers  by  be 
bid  by  the  deceased  to  bear  witness  that  those  words  are  his  Will, 
or  that  he  Speak  words  to  that  effect. 

>^  In  Wynne's  Life  of  Sir  Leoline  Jenkins  there  is  the  following  mention 
made  of  his  part  in  framing  the  statute  of  frauds  Qui): 

"He  had  likewise  some  Hand  in  preparing  the  Statute  of  Frauds  and  Per- 
juries; especially  that  Proviso  in  it,  which  excepts  the  Wills  of  Soldiers  and  Sea- 
men from  the  Strict  Formalities  required  in  the  Wills  of  other  persons,  leaving 

them  to  the  full  Privilege  of  the  old  Roman  Military  Testament. "    The 

Life  of  Sir  Leoline  Jenkins,  Judge  of  the  High  Court  of  Admiralty,  and  Prero- 
gative Court  of  Canterbuty,  etc.,  Ambassador  and  Plenipotentiary  for  the  Gen- 
eral Peace  at  Cok>gn  and  Nim^^uen,  and  Secretary  of  State  to  K.  Charles  II; 
London,   1724. 
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5.  That  no  Nuncupative  Will  shall  be  pleaded  or  proved  in 

any  court  where  -: months  are  expired  since  the  pretended 

testamentary  words  were  spoken. 

Provided  that  any  soldier,  being  in  actual  military  service^ 
or  any  mariner  or  seaman,  being  at  sea,  may  by  Will  by  word  of 
mouth  dispose  of  his  moveables,  wages,  or  personal  estate,  in 
presence  of  two  witnesses. 

6.  That  no  Nuncupative  Will  shall  pass  the  seal  of  any  Court 
till  fourteen  days  after  the  death  of  the  party  be  fully  expired 
nor  then  neither  except  a  process  do  first  issue  to  call  the  widow  or 
next  of  kin  to  see  the  same  proved,  in  case  the  estate  or  the  great- 
est part  thereof  be  given  from  them  or  either  of  them  to  a  stranger 
in  blood." 

The  above  document  is  also  photographically  reproduced  itt 
Exhibit  No.  7. 

The  above  six  proposals  of  Sir  Lionel  Jenkins  were  incorpor- 
ated into  the  following  enacting  clauses  by  the  judges.  This, 
paper  is  marked  (B)  and  is  so  referred  to  at  the  conclusion  of  the 
Bill  of  1675,  as  part  thereof. 

And  for  prevention  of  fraudulent  practices  in  setting 
up  nuncupative  wills  which  have  been  the  occasion  of 
much  perjury  Be  it  enacted  by  the  authority  aforesaid 
that  from  and  after  the  aforesaid  twentyeth  day  of  Feb- 
ruary no  nuncupative  will  shall  be  good"  that  is  not  proved 
by  the  oaths  of  three  witnesses  at  the  least  that  were 
present  at  the  making  thereof  nor  unless  it  be  proved 
that  the  testator  at  the  time  of  pronouncing  the  same 
did  bid  the  persons  present  or  some  of  them  bear  witness 
that  such  was  his  will  or  to  that  effect  nor  unless  such 
nuncupative  will  were  made  in  the  time  of  the  last  sick- 
ness of  the  deceased  and  in  the  house  of  his  habitation,, 
or  dwelling,  except  where  such  person  was  surprised  or 
taken  sick  being  from  his  own  home  and  dyed  before  he 
returned  to  his  place  of  dwelling. 

And  be  it  further  enacted  that  after  six  months- 
passed  after  the  Speaking  of  the  pretended  testamentary 
words  no  testimony  shall  be  received  to  prove  any  will 
nuncupative  except  the  said  testimony  or  the  substance 

"  Short  additions  and  changes  made  in  committee.     See  post  313. 


Digitized  by 


Google 


UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

thereof  were  committed  to  writing  within  three  days 
after  the  making  of  the  said  will. 

And  be  it  further  enacted  that  no  letters  testa- 
mentary or  probate  of  any  nuncupative  will  shall  pass 
the  seal  of  any  Court  until  fourteen  days"  after  the 
decease  of  the  Testator  be  fully  expired  nor  shall  any 
nuncupative  will  be  at  any  time  received  to  be  pioved 
unless  process  have  first  issued  to  call  in  the  widow  or 
next  of  kin"  to  the  deceased  to  the  end  they  may  contest 
the  same  if  they  please. 

And  be  it  further  enacted  that  no  will  in  writing 
concerning  any  goods  or  chattels  or  personal  estate  shall 
be  revoked"  nor  shall  any  clause  devise  or  bequest  therein 
be  altered  or  changed  by  any  words  or  will  by  word  of 
mouth  only,  except  the  same  be  in  the  life  of  the  testator 
committed  to  writing  and  after  the  writing  thereof  read 
unto  the  testator  and  allowed  by  him  &  proved"  to  be 
so  done  by  three  witnesses  at  the  least. 

Provided  always  that  notwithstanding  this  act  any 
soldier  being  in  actual  military  service  or  any  marriner 
or  Seaman  being  at  sea  may  dispose  of  his  movables 
wages  or  personal  estate  as  he  or  they  might  have  done 
before  the  making  of  this  act. 

And  it  is  hereby  declared  that  nothing  in  this  act 
shall  extend  to  alter  or  change  the  jurisdiction  or  right 
of  probate  of  wills  concerning  personal  estates,  but  that 
the  Prerogative  Court  of  the  Archbishop  of  Canterbury 
and  other  Ecclesiastical  Courts  and  other  Courts  having 
right  to  the  probate  of  such  wills  shall  retain  the  same" 
as  they  had  before  in  every  respect  Subject  nevertheless 
to  the  Rules  and  directions  of  this  act. 

And  for  the  explaining  one  act  of  this  present  Parli- 
ament entitled  an  act  for  the  better  settling  of  In- 
testates Estates  Be  it  declared  by  the  authority  aforesaid, 

^^  In  1676,  the  words  were  interpolated »  '  'till  fourteen  days  at  the  least.  ** 

"  "Kindred"  substituted  for  "kin"  in  1676  bill. 

»«Altex«d  to  "repealed"  in  bill  of  1676. 

*^  The  words  df  proved  are  in  North's  hand. 

"•In  bill  of  1676,  the  words  * 'right  and  power"  were  here  interpolated. 
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that**  the  said  Act  nor  anything  therein  contained  shall 
be  construed  to  extend  to  the  estate  of  feme  couverts 
that  shall  die  Intestate  but  their  husbands  may  demand 
and  have  administration  of  their  Rights  Credits  and  other 
personal  estate  and  recover  and  enjoy  the  same  as  they 
might  have  done  before  the  making  of  the  said  Act. 

FINAL  DRAFT  OF  THE  LORDS'   BILL  OF    I675  AS   REPORTED   BY   THE 
COMMITTEE  AND  AS  IT  PASSED  THE  LORDS  MAY  12,   1 675 

The  various  proposed  changes  referred  to  in  the  Committee 
Book  were  incorporated,  by  the  person  who  kept  that  book,  into 
the  text  of  the  bill.  In  order  to  show  all  these  changes  and  ad- 
ditions (to  which  we  must  also  understand  were  added  clauses 
offered  by  Lord  Chief  Justice  North  and  by  Sir  Lionel  Jenkins, 
as  modified  by  the  Justice  and  Committee)  the  following  amended 
draft  of  the  bill  of  1675,  as  reported  to  the  Lords,  is  next  presented 
— the  main  text  being  that  of  the  bill  of  1675,  the  cancelled  por- 
tions being  the  parts  omitted  by  the  Committee  and  the  under- 
scored words  and  clauses  being  those  added  by  the  Committee.*" 
I  have  indicated  by  bracketed  references  in  the  margin  the 
places  (by  sheet  and  line)  corresponding  to  those  marked  in  the 
draft  of  the  bill  and  referred  to  in  the  margin  of  the  Committee 
Book  so  that  the  reader  can  follow  the  changes  made  by  the  Com- 
mittee. 

"For  prevention  of  many  fraudulent  practices, 
which  are  commonly  endeavored  to  be  upheld  by 
perjury  and  Subornation  of  perjury.  Be  it  enacted 
by  the  King's  Most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  the  Commons  in   this  present   Par- 

^•In  bill  of  Oct.  14,  1675,  the  word  "neither"  was  added. 

^  A  printed  copy  of  this  amended  draft  of  the  bill  of  1675  is  to  be  found  in 
the  Ninth  Report  of  the  Royal  Commission  on  Historical  Manuscripts,  Part  II, 
Appendix  and  Index,  p.  48. 

I  have  here  reproduced  this  amended  draft  as  it  appears  in  the  Report  of 
the  Royal  Commission  with  the  arrangement  of  type  adopted  by  the  Commis- 
sion, and  as  thus  described  by  them: 

"The  original  text  including  the  expunged  portions  is  the  bill  of  1673-4  re- 
copied.  The  additions  now  made  in  Committee  are  shown  by  italics,  the  omis- 
sions by  the  expunged  type. " 
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liament  assembled,  and  by  the  authority  of  the  Same. 

[1  sh.  8  1]        That  from  and  after  the  Twentieth  day  of  February 

which  shall  be  in  the  year  of  our  Lord  1675  ^tll  Leases 

[9  il  Estates,  Interests  of  Freehold  or  terms  of  years,  ^ 

no  il  any  uncertain  interest  of,  in,  to  or  out  of  any  Mes- 

suages,   Manors,    Lands,    Tenements,    or    Heredita- 

[11  iJ  ments  made  or  created  by  Livery  and  Seisin  only  or 

[13  il  by   Parole,   and   not   put  into   writing   by  direction 

ei — the — Parties — thereuntOi  and  signed  by  the 
parties  so  making  or  creating  the  Same  or  their  Agents 
thereunto  lawfully  authorized  by  writing,  shall  have 
the  force  and  effect  of  Leases  or  Estates  at  will  only, 
and  shall  not,  either  in  Law  or  Equity,  be  deemed  or 
taken  to  have  any  other  or  greater  force  or  effect,  any 
consideration    for    making   Such    Parole    Leases,    or 

lie  il  Estates,  or  any  former  law  or  usage  to  the  contrary 

notwithstanding.  Except  nevertheless  all  leases,  not 
exceeding  the  term  of  three  years  from  the  making 
thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two  thirds  part 
at  the  least  of  the  full  improved  value  of  the  thing 

[17 1]  demised.  And  moreover  no  Leases,  Estates,  Interests, 
either  of  Freehold,  or  terms  of  years,  or  any  uncertain 
interest,"  of,  in,  to,  or  out  of  any  Messuages,  Manors, 
Lands,  Tenements,  or  Hereditaments  shall  at  any 
«  sh.  2  iJ  time  hereafter  be  assigned,  transferred,  granted  or  sur- 
8  sh.  8  1]  rendered,  unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  or  parties  so  assigning  granting,  or  sur- 
rendering the  Same,  or  their  agents  thereunto  lawfully 
authorized  by  writing,  or  by  Act  and  operation  of  Law. 
"And  be  it  further  enacted  by  the  authority  afore- 
)2  sh.  4  iJ  said  that,  in  all  Actions  upon  the  case,  Actions  of 
debt,  or  other  personal  actions,  which  from  and  after 
the day^-of shall  be  commenced  upon 

"  Not  being  copyhold  or  customary  interest  in  the  Act  $  m.     This  was  an 
amendment  made  in  1676-7 
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any  Aooumpoitf  Promioo,  Contract  or  Agreement  made 
or  ouppQQod  to  be  made  by  Parole,  and  whereof  no 
Memorandum,  Note  or  Memorial  in  writing  shall  be 
taken  by  the  direction  of  the  parties  thereunto,  no 
greater  damages  shall  at  any  time  be  recovered  than 

the  sum  of any  law  or  usage  to  the  Contrary 

notwithstanding. 

Provided  that  this  Act  shall  not  extend  to  Such 
Actions  or  Suits  which  shall  or  may  be  grounded  upon 
Contracts  or  Agrccmonte  for  wares  soldi  or  money 
lent,  or  upon  any  Quantum  Meruit,  or  any  other 
Assumpsits  or  promises  which  are  created  by  the 
construction  or  operation  of  Law;  But  that  all  and 
every  Such  actions  shall  and  may  be  sued  and  prose- 
cuted in  such  manner  ao  the  oamc  might  have  been 
before  the  making  of  this  Act,  anything  hereinbefore 
to  the  contrary  notwithstanding  from  and  after  the 
said  twentieth  day  of  February,  no  action  Shall  be 
brought  whereby  to  charge  an  Executor  or  Adminis« 
trator  upon  any  especial  promise  to  asnwer  damages 
out  of  his  own  Estate,  or  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriages  of  another  person,  or 
to  charge  any  person  upon  an  agreement  made  in 
consideration  of  marriage,  or  upon  any  contract  or 
sale  of  lands  tenements,  or  hereditaments,  or  any 
interest  concerning  them,  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memor- 
andum or  note  thereof,  shall  be  in  writing,  and  Signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized. 
rash.  4il  **And  be  it  further  enacted  by  the  authority 

[3  sh.  5il  aforesaid  That  from  and  after  the  said  twentieth  day 

of  February,  every  last  Will  or  Testament  in  writing 
made  in  time  of  Sickness,  whereby  any  lands,  tena- 
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shall  be  utterly  void,  and  of  no  effect y  unless  the  per.^ 

«nn    fv^   malnngr   fiU   Uat   Will    AnH    Tpfitamf^nf    shall, 
aftpr  thp  tnalrSng  thpr^^nf^  ^^^^^  ^^  g^  ahrnaH  again,  and 

Servirei 

li<»  f^PAn   in   ^nmo  Thnrrh   m  th<>  tiwiP  nf  Divinf*       nr 
tn    5>nmf>   piihHr   and    nppn    marlri^l-    plare   all    devises 

and  bequests  of  any  lands,  tenements  or  heredita- 
ments devisable  either  by  force  of  the  Statute 
of  Wills,  or  by  this  Statute,  or  by  force  of  the  Custom 
of  Kent,  or  the  Custom  of  any  Borough,  or  any  other 
particular  Custom,  shall  be  in  writing  and  Signed 
by  the  party"  so  devising  the  Same,  or  any  other 
person  in  his  presence  or  by  his  express  directions,  and 
shall  be  attested  and  subscribed  in  the  presence  of  the 
devisor  by  three  or  more  witnesses"  or  else  they  shall 
be  utterly  void  and  of  no  effects 
(8  Sh.  n  iJ  "And  moreover  no  :wiU  Devise  in  writing  whereby 

any  of  lands,  tenements,  or  hereditaments,  are  devised 

[IS  1]       or  hpqiiftatfipH^  nor  any  clause  thereof,  shall,  at  any 
{8  sh.  14  iJ       time  after  the  said   twentieth  day  of  February  be 

(16  iJ       revocable  by  Parole  or  otherwise  than  by  some  other 

[16  1]  Will  or  Codicil  or  Instrument  in  writing,  or  other 
writing  declaring  the  same,  or  by  burning,  cancelling, 
tearing,  or  obliterating  the  Same  by  the  Testator  him- 
self; or  in  his  presence  and  by  his  directions  and  consent. 
But  all  devises  and  bequests  of  lands  and  tenements 
Shall  remain  and  continue  in  force  until  the  Same  be 
burnt,  cancelled,  torn,  or  obliterated  by  the  testator, 
or  by  his  directions,  in  manner  aforesaid,  (or)  unless  the 

[18  il  same  be  altered  by  some  other  Will  or  Codicil -or 
Tnsfniment  in  writing,  or  other  writing  of  the  Devisor, 

"Altered  to  (**and  no  other  person")  in  the  Bill  of  14  Oct.,   1675  and 
amended  as  in  the  Act  (v.,  in  the  final  Bill  of  17  Feb.,  1676-7. 

" '  'Credible  witnesses"  in  the  Bill  of  14  Oct.,  1675,  as  in  the  Act  {  v. 
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Signed  in  the  presence  of  three  or  more  witnesses, 
declaring  the  Same,  any  former  law  or  usage  to  the 
contrary  notwithstanding. 

"And  be  it  further  enacted  by  the  authority  afore- 

[4  sh.  8  1]        said  that,  from  and  after  the  Said  twentieth  day  of 

February,  all  declarations  or  creations  of  Trusts  or 

f*  il         Confidences  by  Parole  of  any  lands,   tenements  or 
hereditaments   shall   be   manifested   and   proved   by 
some  writing,  Signed  by  the  party  who  is  by  law  en- 
abled to  declare  Such  Trust,  or  by  his  last  will  in 
(4  sh.  5  iJ        writing,  or  else  they  shall  be  utterly  void  and  of  no 
effect.     And  Whert  My  tiUst  6r  <i6nfid6ftCfe  Is  or  Shall 
be  made  and  deulaied  iu  wiiliug  be  it  further  Enacted 
[7  iJ        that  all  grants  and  assignments  of  Such  any  Trust 
or  Confidence  by  Parole  Shall  be  in  writing.  Signed 
by  the  party  granting  or  assigning  the  Same,  or  by 
such  last  Will  or  else  shall  likewise  be  utterly  void  and 
of  no  effect. 
(8  il  Provided    alwa3rs    that    where  any  conveyance 

Shall  be  made  of  any  lands  or  tenements,  by  which 
a  trust  or  confidence  Shall  or  may  arise  or  result  by 

[10  iJ  the  implication  or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  the  act  or  operation  of  law, 
then  and  in  every  Such  case  such  trust  or  confidence 
Shall  be  of  the  like  force  and  effect  as  the  Same  would 
have  been  if  this  Statute  had  not  been  made,  anything 
hereinbefore  contained  to  the  contrary  notwith- 
standing. 

"And  be  it  further  enacted  by  the  authority 

[15  1]  aforesaid  that,  from  and  after  the  aforesaid  twentieth 
day  of  February,  it  shall  and  may  be  lawful  for  every 
Sheriff  or  other  Officer,  to  whom  any  writ  or  precept 
is  or  shall  be  directed,  at  the  suit  of  any  person  or 
persons,  of,  for,  or  uix>n  any  Judgment,  Statute,  or 
Recognizance  hereafter  to  be  made  or  had,  to  do, 
make,  and  deliver  execution  unto  the  party  in  that 
[5  sh.  i  1]        behalf  Suing,  of  all  such  lands,  aiKt  tenements,  rec- 
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tories,  titles,  rewts^  and  other  hereditaments  as  any- 
other  person  or  persons  be  in  any  manner  of  wise 

e»  iJ  Seised  or  poasessed  or  hereafter  shall  be  seised  or 
possessed^  In  trust  for  him  only  against  whom  Execu- 
tion is  so  sned^  like  as  the  Sheriff  or  other  officer 
might  or  ou|^t  to  have  done  if  the  Said  party^  against 

|9  1]  whom  Execution  hereafter  Shall  be  so  sued,  had  been 
solely  seised  of  such  lands  "imid  tenements,  rectories, 
titles,  rents,  and  other  hereditaments  of  such  estate 
as  they  be  Seised  of,  in  trust  for  him,  at  the  time 
of  the  Said  Execution  sued.^ 

*'And  if  any  cestuy  que  trust  hereafter  shall  die 
leaving  a  trust  in  fee-simple  to  descend  to  bis  heir, 
there,  and  in  every  such  case.  Such  trust  shall  be 
deemed  and  taken,  and  is  hereby  declared,  to  be  as- 
sets by  descent,  and  the  heir  shall  be  liable  to,  and 
chargeable  with,  the  obligation  of  his  ancestor  for  and 
by  reason  of  such  assets,  as  fully  and  amply  as  he 
fie  1]  might  or  ought  to  have  been  if  the  land  itself  and  the 
Inheritance  thereof  Estate  in  law  had  descended  to 
him  in  possession,  in  like  manner  as  the  Trust  de- 
scended, any  law,  custom,  or  usage  to  the  contrary 
in  any  wise  notwithstanding.'* 

After  all  the  above  prroposals  and  suggestions  for  modifica- 
tions had  been  made  by  Lord  Chief  Justice  North,  by  his  associate 
justices  and  by  Sir  Leoline  Jenkins,  they  were  adopted  by  the 
Committee;  then  the  Clerk  of  the  Committee  (or  whoever  wrote 
the  entries  in  the  Committee  Book)  prepared  a  paper  (which  also 
is  now  extant  among  the  archives  of  the  Lords  in  the  Victoria 
Tower)  entitled  "Amendments  to  the  Bill  for  the  Prevention  of 

**  The  words  in  the  act  which  follow  here  were  inserted  in  the  final  Bill  of 
17  Feb.  1676-7  (No.  336). 

'^  The  proviso  {%xi  of  the  Act)  which  follows  here,  was  inserted  in  the  final 
Bill  of  17  Feb.,  1676-7.     The  draft  has  reference  to  two  notes,  (A)  and  (B). 
NOTE — (A)  is  the  draft  of  Qauses  offered  by  Lord  North  and  interlined 
by  him. 
(B)  is  the  modification  of  the  Jenkins'  proposals  and  extended  in 
the  handwriting  of  some  clerk  and  interlined  in  one  place  by 
Lord  North. 
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Frauds  and  Perjuries."  This  document  incorporated  all  the 
amendments  referred  to  in  the  Committee  Book.  This  revised 
draft  is  of  importance  on  the  question  of  authorship  because  after 
completion  interlineations  were  made  which  are  evidently  in  the 
handwriting  of  Lord  Chief  Justice  North.  The  reader  will  find  a 
photographic  reproduction  of  part  of  the  second  page  of  this  re- 
vised draft  in  Exhibit  No.  4;  which  on  comparison  with  the  stand- 
ard of  the  handwriting  of  the  Chief  Justice  (Exhibit  No.  6)  appears 
to  be  by  the  same  hand. 

This  document  I  have  not  transcribed  as  the  substance  of 
it  appears  in  the  above  reprint  from  the  report  of  the  Historical 
Manuscripts  Commission. 

At  a  session  of  the  Lords  held  on  May  loth  1675 — present 
'*Ds.  Finch,  Ds.  Custos  Magni  Sigilli"— "The  Earl  of  Ailesbury 
reported,  That  the  Committee  appointed  to  consider  of  the  Bill 
for  Prevention  of  Frauds  and  Perjuries  have  met  several  Times; 
and  have,  upon  the  Advice  of  the  Judges  made  several  Amend- 
ments therein,  which  are  offered  to  the  Consideration  of  the 
House.' 

"Then  the  Said  Amendments  were  read  twice,  and  Agreed  to; 
and  the  Bill  is  ordered  to  be  engrossed,  with  the  said  Amend- 
ments." 

On  May  12,  1675  at  a  session  of  the  Lords — present  Ds.  Finch 
Ds.  Custos  Sigilli — the  following  entry  on  the  Journal  was  made: 

'*Hodie  3»  vice  lecta  est  Billa.  'An  Act  for  Prevention  of 
Frauds  and  Perjuries.' 

**The  Question  being  put:  'Whether  this  Bill  shall  pass  as  a 
Law?' 

"It  was  resolved  in  the  Affirmative. 

"A  Message  was  sent  to  the  House  of  Commons,  by  Mr. 
Attorney-General  and  Sir  Andrewe  Hacket:  To  deliver  the  Bill 
for  Prevention  of  Frauds  and  Perjuries  and  to  desire  their  con- 
currence therein." 

The  bill  was  never  committed  by  the  House  and,  owing  to  the 
fact  that  Parliament  was  shortly  afterwards  prorogued,  the  bill 
never  reached  a  second  reading. 

Late  in  the  same  year,  1675,  viz^  on  Oct.  14,  effort  was  made 
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in  the  Lords  to  pass  another  bill'*  substantially  identical  with 
that  which  had  just  previously  failed  in  the  Commons. 

Again  we  note  the  significant  presence  of  "Ds.  Finch,  Ds, 
Custos  Magni  Sigilli.'' 

On  the  I2th  of  November  following,  Lord  Keeper  Finch  being 
again  present  this  bill  was  read  for  the  second  time,  and  then  com-- 
mitted  to  fifty  peers,  spiritual  and  temporal — "The  Lord  Chief 
Baron^  and  Baron  Littleton"  to  assist  their  Lordships:  Their 
Lordships  or  any  Five;  to  meet  To-morrow  morning  at  Nine  of  the 
Clock,  in  the  Prince's  Lodgings;  and  to  adjourn  as  they  Please."* 
The  Lord  Keeper  was  neither  now  nor  on  any  other  previous  or 
subsequent  occasion  a  member  of  the  Committee  to  consider  the 
bill.     Earl  Aylisbury  was  the  chairman. 

THE     COMMITTEE     BOOK     SHOWING     MEETINGS     AND     ACTION     OF 
COMMITTEB,   NOVEMBER    15,    1675    TO    NOVEMBER    I8,    I675 

E.  Ayiiabury        "Die  Lunae  15®  Novembris  1675 
rnnOM  ft  ParjiiriM    The  Bill  is  reade  entire 

The  Bill  began  to  be  read  by  paragraphs 
The  Title  Postponed 
Agreed  to  y  9th  1  of  8  sh. 

Ordered  That  the  Judges  appointed  to  assist  the 
Committee  attend  at  the  next  meeting. 
Adj.  to  Thursday  at  3"" 


E.  Ayikbury        "Die  Jovis  i8®  Novembris  1675 
rnaOM  ft  ParjuriM    My  Ld.  Chief  Baron  saith  that  he  and  Mr  Baron 
Littleton  have  perused  the  Bill  and  finde  not  a  worde 
to  be  altered  in  it. 

*•  Lords'  Journal.  XIII.  7.  20. 

*'  Probably  Edwd.  Turner,  Knt.,  who.  acoordix^  to  Dugdale,  was  made  Chief 
Baron  of  the  Exchequer.  23  May.  1671. 

*  Timothy  Littleton,  seventh  son  of  Sir  Edward  Littleton,  of  Henley,  in 
Shropshire,  was  admitted  to  the  Inner  Temple  in  1626;  called  to  the  bar  in  1645; 
and  elected  a  Bencher  in  1640.  At  Restoration  held  office  of  Recorder  of  Bewd* 
ley  and  was  appointed  one  <^  the  Welsh  Judges.  Constituted  a  Baron  of  the 
&a:hequer.  Feb.  i.  1670.    He  died  in  1679. — ^Foss. 

**  Lords'  Journal,  XIII,  7,  30. 
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The  Enacting  Clause  beginning  in  the  9th  1  of 
8  Sh  is  reade. 
After  Debate 
Adj.  to  Tuesday  at  3"" 


III 

THE    lords'     bill    OF     I676    WHICH     ULTIMATELY    WAS     ENACTED 
INTO    THE    STATUTE    ON    APRIL     I6,     I677 

The  bill  of  1675,  which,  as  above  stated,  after  being  passed 
by  the  Lords,  had  died  in  the  Commons  was  resuscitated  and  re* 
introduced  in  the  Lords  Feb.  17,  1676  under  the  title:  "An 
Act  for  Prevention  of  Frauds  and  Perjuries.  "••  The  Lord 
Chancellor  Finch  was  again  on  the  woolsack. 

This  bill  was  immediately  committed  to  a  large  committee 
of  forty-seven  peers — "their  Lordships  or  any  five  of  them  to 
meet  in  the  Prince's  Lodgings  To  Morrow  Morning  at  nine  of  the 
clock;  and  to  adjourn  themselves  from  time  to  time  as  they 
please."" 

Again  the  Chief  Justice  of  the  Common  Pleas  and  his  puisne 
justices  Windham  Jones  and  Scrogs  were  ordered  by  the  House 
"to  assist."" 

The  sittings  of  this  committee  extended  from  February  20^ 
1676,  to  March  6,  1676. 

The  changes  made  by  this  Committee  were  not  many  and 
have  been  summarized  as  follows  by  the  Historical  Manuscripts 
Commission"  with  reference  to  the  statute  itself: 

"Amendments  made  by  Lords'  Committee  oni,  2 
and  6  March.  These  are  to  introduce  the  words  'not 
being  copyhold  or  customary  interest/  in  sec.  iii.,  1.  2, 
and  the  words,  'in  or,'  before  'concerning'  in  sec.  iv.,  1. 
6,  to  change  'and  no  other  person'  into  'or  by  some 
other  person'  in  sec.  v.,  1.  4,  to  introduce  the  words 
'which  lands  and  tenements  Rectories,  Tythes,  Rents 
and  other  Hereditaments  by   force  and  virtue  of  such 

^  Lords'  Journal,  XIII,  p.  43. 

"  Lords'  Journal,  XIII,  p.  45. 

"lb. 

"  Appendix  to  9th  Report,  p.  69. 
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execution  shall  accordingly  be  held  and  enjoyed  free  and 
discharged  from  all  incumbrances  of  such  person  or 
persons  as  shall  be  soo  seized  or  possessed  in  trust  for  y 
person  against  whome  such  execution  shall  be  sued,  in 
sec.  X,  11.  9-12,  and  the  words  'till  fourteen  days  at  the 
least/  in  sec.  xx.,  1.  2." 

Attention  should  be  particularly  called  to  a  proviso  offered 
by  Lord  Chief  Justice  North  on  March  2,  1676,  agreed  to  by  the 
Committee,  and  reported.  This  proviso  ultimately  became  with- 
out any  alteration  section  xi  of  the  statute.  It  is  written  entirely 
in  the  handwriting  of  Lord  North  and  a  photographic  copy  is 
given  in  Exhibit  No.  5. 

The  Historical  Manuscripts  Commission*^  thus  succinctly 
contrasts  the  bill  as  it  came  from  this  Committee  with  the  words 
of  the  Statute  itself: 

"As  amended  in  the  Lords'  Committee  it  is  identical 
with  the  Act  29  Car.  IL  C.  3.,  except  that  the  words  'Where 
the  estate  thereby  bequeathed  shall  exceed  the  value  of 
twenty  pounds/  and  'or  where  he  or  she  shall  hath  been 
resident  for  the  space  of  ten  days  or  more  next  before  the 
making  of  such  will'  in  sec.  xviii  are  wanting  in  the  Draft, 
which  moreover  has  'three  days'  instead  of  'six  days' 
in  sec.  xix. " 

In  the  House  of  Lords,  the  Lord  Chancellor  (Finch)  being 
present,  on  the  6th  day  of  March,  1676,  the  Earl  of  Dorset  re- 
ported, "That  the  Committee  for  the  Bill  for  preventing  Frauds 
and  Perjuries  have  met  several  times;  and  are  of  opinion  that  the 
said  bill  is  fit  to  be  engrossed  with  some  Amendments."'*  This 
was  agreed  to. 

In  the  Lords  on  the  seventh  of  March  (the  Lord  Chancellor 
being  present)  the  bill  was  read  for  the  third  time  and  passed.** 

The  above  as  amended  in  the  Lords'  Conmiittee  was  sent  to 
the  Conmions  March  7,  1677." 

The  bill  was  referred  in  the  Commons  to  a  Conmiittee  of  over 
fifty  members  "and  all  the  members  of  this  House  that  are  of  the 
Long  Robe." 

*^  Appendix  to  9th  Report,  p.  69. 

**  Lords'  Journals  XIII,  p.  62. 

**  Lords'  Journals,  XIII,  p.  63. 

*'  Journal  of  the  House  of  Commons,  Mar.  7,  1676. 
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The  Committee  Records  of  the  House  of  Commons  perished 
in  the  fire  that  destroyed  the  Houses  of  Parliament  so  that  nothing 
can  be  ascertained  of  the  discussion  of  the  bill  by  that  Committee. 
Scarcely  any  changes,"  however,  were  made  in  the  Lords*  Bill  by 
the  House  of  Commons. 

On  April  12,  1677  the  bill  "with  a  few  amendments  "was  re- 
turned to  the  Lords  in  precisely  the  form  in  which  four  days  later 
it  was  enacted  into  a  law. 

The  Lords  immediately  agreed  to  the  ''few  amendments"  of 
the  Commons.* 

Nothing  was  now  lacking  but  the  Royal  assent. 

Th6  oft-quoted  remark  of  Lord  Nottingham  that  every  line 
was  worth  a  subsidy  is  not  merely  a  rhetorical  estimate  of  the 
great  worth  of  the  statute,  but  seems  to  refer  specifically  to  the 
passage  of  two  bills  on  the  same  day,  but  prior  to  the  Statute 
of  Frauds — the  first  being  a  subsidy  bill  for  a  royal  navy  and  the 
second  being  a  taxation  measure. 

Those  two  bills  form  Chapters  I  and  II  of  the  Act  of  29,  Car. 
II  and  Chapter  III  is  the  Statute  of  Frauds. 

The  Journal  of  the  Lords  gives  this  narrative: 

Die  Lunae  16*'  die  Aprilis,  post  meridiem. 

"Then  the  House  was  adjourned  during  pleasure  and  the 
peers  rob«l  themselves. 

The  House  being  resumed  and  His  Majesty  Sitting  in  His 
Royal  Throne,  adom^  with  his  Regal  Ornaments  (the  Peers  being 
also  in  their  Robes) :  the  Gentleman  Usher  of  the  Black  Rod  was 
commanded  to  signify  to  the  House  of  Commons  His  Majesty's 
Pleasure  That  they  come  up  presently  and  attend  him,  with  their 
Speaker.' 

"Who  being  come;  the  Speaker  (after  a  Short  Speech)  humbly 
presented  his  Majesty  with  two  bills,  which  being  received  at  the 
bar  by  the  Clerk  of  the  Parliament  and  brought  to  the  Table,  the 
Clerk  of  the  Crown  read  the  Titles  of  them  as  follows: 

"i.  An  Act  for  raising  the  Sum  of  Five  Hundred  Eighty  four 
thousand  nine  hundred  and  Seventy-Eight  Pounds,  Two  Shillings, 
and  Two  pence  Half  penny  for  the  speedy  building  of  Thirty  Ships 
of  war. 

"2.  An  Act  for  an  additional  excise  upon  Beer,  Ale,  and  other 
Liquors  for  Three  Years." 

^  See  the  Report  of  the  Historical  Manuscripts  Commission,  appendix  to. 
9th  Report,  p.  69. 

•journals  of  the  Lords,  XIII,  p.  iii. 
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''To  which  two  bills  the  Clerk  of  the  Parliaments  pronounced 
the  Royal  Assent  in  these  words,  ''Le  Roy  remerdant  ses  bona 
Subjects,  accepte  leur  Benevolence  et  ainsi  le  veult." 

In  the  same  manner  other  Public  Bills  were  passed;  as, 

"i.  An  Act  for  Prevention  of  Frauds  and  Perjuries. 
«    «    «    « 

"6.  An  Act  for  taking  away  the  writ  de  Haertico  Comburendo. 

"  7.  An  Act  for  erecting  a  Judicature  to  determine  Differences 
touching  Houses  burnt  and  demolished  by  the  late  dreadful  Fire 
in  Southwarke. 

"8.  An  Act  for  the  better  observation  of  the  Lord's  day  com* 
only  called  Sunday. 

"To  these  the  Royal  Assent  was  pronounced  in  these  words: 
'Le  Roy  le  veult.' "« 

IV 

CONCLUSION  AS  TO  THE  AUTHORSHIP  OF  VARIOUS  SECTIONS  OF  THE 

STATUTE 

Section  I.  Probably  originally  drawn  and  certainly  interlined  and 
after  corrections  introduced  by  Lord  Nottingham 
supra  p.  286. 
II.  Drafted  in  Committee  of  Lords  April  20,  1675  with 
assistance  of  Lord  Chief  Justice  North.  (See  Com- 
mittee Book  of  Lords  eo  die  supra  p.  292). 

III.  Lord  Nottingham  drew  this  entire  section  in  his  own 

hand  and  interlined  it  in  the  Lord's  Bill  of  1673. 
See  Exhibit  No.  i  and  the  draft  of  said  bill  supra  p.  285. 

IV.  Drafted  in  Committee  of  Lords  April  22,   1675  with 

assistance   of   Lord  Chief  Justice  North,  and  other 
justices    of    the    Common    Plea^.    (See  Committee 
Book  of  Lords  eo  die  supra  pp.  292-293). 
V.  Drawn  by  Lord  Chief  Justice  North  with  his  own  hand 
as  appears  from  his  interlineation  of  the  Amended 
Draft  of  the  Bill  of  1675.     (See  Exhibit  No.  4.) 
VI.  The  original  scheme  was  that  of  Lord  Nottingham  (See 
draft  of  Lords'  Bill  of  1673  supra  p.  286),  changed 
in  Committee  of  Lords  on  April  29,  1675.    See  supra 
p.  294. 

*•  XIII,  Lords'  Journals,  pp.  120-121. 
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VII.  This  section  in  almost  identical  language  was  in  the 
original  or  Nottingham  draft  of  1673.     (See  draft 
of  Lords'  Bill  of  1673  supra  p.  286). 
VIII.  This  section  in  almost  identical  language  was  in  the 
original  or  Nottingham  draft  of  1673.     (See  draft 
of  Lords'  Bill  of  1673  supra  p.  286). 
IX.  This  section  originally  appeared  in  slightly  less  com- 
prehensive form  in  the   Nottingham  bill  of  1673, 
supra  p.  286,  and  was  altered  in  committee  of  the 
Lords  (April  22,  1675)  to  the  words  of  the  Act. 
X.  This  section  in  almost  identical  language  was  in  the 
original  or  Nottingham  draft  of  1673.     (See  draft  of 
Lords'  Bill  of  1673  supra  p.  287).    A  clause  was  added 
by  the   Committee  of  the  Lords  which  gave   the 
section  more  definite  meaning. 
XL  Drawn  and  offered  by  Lord  Chief  Justice  North  as  ap- 
pears from  clauses  offered  by  him  marked  (A).     (See 
Exhibit  No.  5). 
XII.  Drawn  and  offered  by  Lord  Chief  Justice  North  as 
appears  from  clauses  offered  by  him  marked   (A). 
(See  Exhibit  No.  3  and  the  transcript  of  his  clauses 
supra  p.  297,  etc). 
XI I L  Drawn  and  offered  by  Lord  Chief  Justice  North  as  ap- 
pears from  the  clauses  offered  by  him  and  marked 
(A).      (See  transcript  of  his  clauses  supra  p.  298). 
(See  also  Exhibit  No.  3). 
XIV.  Drawn  and  offered  by  Lord  Chief  Justice  North  as 
appears  from  the  clauses  offered  by  him  and  marked 
(A).     (See  transcript  of  his  clauses  supra  p.  298). 
XV.  Drawn  and  offered  by  Lord  Chief  Justice  North  as  ap- 
pears from  the  Clauses  offered  by  him  and  marked 
(A).     (See  transcript  of  his  clauses  supra  p.  298). 
XVI.  Drawn  and  offered  by  Lord  Chief  Justice  North  as  ap- 
pears from  the  clauses  offered  by  him  and  marked  (A). 
(See  transcript  of  his  clauses  supra  p.  299). 
XVII.  Drawn  and  offered^  by  Lord  Chief  Justice  North  as  ap- 
pears by  the  clauses  offered  by  him  and  marked  (A). 
(See  transcript  of  his  clauses  supra  p.  299). 
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XVIII.  Drawn  and  offered  by  Lord  Chief  Justice  North  as  ap- 
pears from  the  clauses  offered  by  him  and  marked  (A)  • 
(See  transcript  of  his  clauses  supra  p.  299). 
XIX. 
XX. 
XXI. 
XXII. 
XXIII. 
XXIV.  J 

XXV.  Prepared  by  the  judges — North  C.  J.  and  associates. 
(See  Supra  pp.  302-303). 

Crawford  D.  Hening. 
University  of  Pennsyhania 

March,  IQ13 


These  six  sections  are  based  upon  the  six  proposals  of 
Sir  Lionel  Jenkins  (See  Exhibit  No.  7)  as  modified 
by  the  subsequent  draft  of  these  proposals  into 
Enacting  Clauses.  '  (See  Supra  pp.  301-302). 
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NOTES 

Criminal  Procedure — ^Jurisdiction  of  State  Over  Extra- 
territorial Crimes  Committed  by  Its  Citizens — ^There  is  a 
general  proposition  of  criminal  law  which  has  been  so  frequently 
reiterat^  and  so  generally  accepted  without  question  that  it  has 
become  almost  axiomatic.  It  is,  that  crimes  are  purely  local  and 
punishable  only  in  the  jurisdiction  where  committed.  As  a  broad 
statement  of  the  law,  this  is  true,  but  there  is  one  important  phase 
of  the  situation  which  seems  to  have  been  so  engulfed  by  the  very 
generality  of  this  proposition,  that  it  has  been  lost  sight  of  by 
members  of  the  bar,  and  has  allowed  some  of  our  courts  to  go  astray 
in  its  application,  or  rather  non-application.  An  excellent  example 
of  this  failure  to  discern  one  of  the  basic  principles  of  government 
is  die  late  New  Jersey  case  of  State  v.  Staw,^  holding  that  a  citizen 
of  New  Jersey  who,  in  Pennsylvania,  committed  an  offense  against 
the  election  laws  of  the  former  state,  nevertheless  cannot  be  punished 
in  New  Jersey  because  the  crime  was  not  there  committed. 

The  contention  upon  which  the  criticism  of  this  case  is  rested 
is,  that  a  state  has  control  not  only  over  all  property  and  persons 

^  State  V.  Stow,  84  AtL  Rep.  1063  (N.  J.,  1912). 
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within  its  territory,  but  also  over  the  person  of  its  own  citizens, 
no  matter  where  they  be.  This  is  one  of  the  fundamental  incidents 
of  sovereignty  which  cannot  be  doubted.*  But  its  corollary,  which 
should  be  equally  as  clear,  has  failed  of  recognition  in  many  courts. 
This  is,  that  a  state  may  take  jurisdiction  of  and  punish,  for  a  crime 
committed  outside  its  territory,  one  of  its  own  citizens,  where  the 
crime  was  against  its  own  laws.'  This  rule  is  not  recognized  at 
common  law,^  although  it  does  seem  that  the  ancient  Court  of  the 
Constable  and  Marshal  exercised  just  such  power.'  But  this  juris- 
diction may  be  conferred  by  statute,  provided  the  constitution  of 
the  state  does  not  prohibit.  There  does  not  seem  to  be  any  valid 
objection  other  than  that  of  constitutionality  which  could  be  raised 
to  such  legislation.  Public  policy  cannot  stand  in  the  way  be- 
cause, after  all,  that  is  the  creation  and  creature  of  the  legislature. 
The  argument  could  be  made  that  a  state  might  even  go  so  far  as 
to  punish  acts  committed  against  it  in  another  state  by  persons 
not  its  own  citizens.  In  fact,  a  Texas  statute  which  did  just  that 
thing  was  held  valid.*  But  the  early  North  Carolina  case  of  State 
V.  Knight''  points  out  the  theory  of  government  opposed  to  any  such 
legislation.  The  court  says:  "The  right  of  punishing,  being 
founded  upon  the  consent  of  the  citizens,  express  or  implied,  cannot 
be  directed  against  those  who  never  were  citizens,  and  who  like- 
wise committed  the  offense  beyond  the  territorial  limits  of  the 
state  claiming  jurisdiction." 

England's  statutes  give  jurisdiction  for  offenses  committed 
outside  its  boundaries  by  its  citizens  in  the  case  of  treason,"  mur- 
der or  manslaughter,*  bigamy,**  and  offenses  against  such  special 
acts  as  the  Foreign  Marriage  Act,"  the  Foreign  Enlistment  Act," 
the  Official  Secrets  Act"  and  the  Explosive  Substances  Act,"  etc. 
There  are  many  such  statutes,  both  federal  and  state,  in  the  United 
States.!* 

*  Story  on  Conflict  of  Laws,  Sect.  22. 

» Commonwealth  v.  Kunzmann,  41  Pa.  429  (1862). 

^  Lord  Brougham  in  Warrender  v.  Warrender,  9  Blk^h  89  (Eng.,  1834)  ^^ 
P.  119  says:  "The  lex  loci  must  needs  govern  all  criminal  jurisdiction,  from  the 
nature  of  the  thing  and  the  purpose  of  that  jurisdiction." 

*Coke,  3  Inst.  48:  **If  two  of  the  king's  subjects  go  over  into  a  foreign 
realm  and  fight  there,  and  the  one  kill  the  other,  this  murder  being  done  out  of 
the  realm,  cannot  be  for  want  of  trial  heard  and  determined  by  the  common 
law,  but  it  may  be  heard  and  determined  before  the  constable  and  marshal." 

•Hanks  v.  State,  13  Tex.  App.  289  (1882).  This  statute  subjected  to 
punishment  any  person  who,  within  or  without  the  state,  forged  any  instrument 
affecting  the  title  of  land  in  Texas. 

^  State  V.  Knight,  i  Taylor's  North  Carolina  Rep.  65  (1799). 

*  Statute  35  Hen  VHI,  c  2,  s.  i  (1543). 

*  24  and  25  Vict.,  c.  100,  s.  9  (1861). 

M  24  and  25  Vict.,  c.  100,  s.  57  (1861). 

"  55  and  56  Vict.,  c.  23,  s.  15  (1892). 

"  33  and  34  Vict.,  c.  19.  ss.  16,  17  (1870). 

"  52  and  53  Vict.,  c.  10,  s.  9  (1889). 

**  46  and  47  Vict.,  c.  3,  s.  7  (1883). 

i*See  Hanks  v.  Stote,  13  Tex.  App.  289  (1882);  Sute  v.  Haskell,  33  Maine 
127  (1851);  People  v.  Botkin,  132  Oil.  231  (1901);  Commonwealth  v.  Gaines, 
2  Va.  Cas.  172  (1819} ;  i  Bishop  New  Cr.  Law,  Sect.  121;  3  U.  S.  Comp.  Stat. 
[1901I.  Sect.  5335. 
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There  is  some  strong  dissent  in  the  United  States  to  the  pro- 
position here  contended  for.  The  leading  case  for  the  stand  against 
punishing  «c<ra-territorial  crimes  is  People  v.  Merrilh^  in  New  York. 
In  that  case,  a  state  statute  provided  for  the  punishment  of  any- 
one who  should  sell  a  negro  that  had  been  kidnapi:)ed  from  the 
state.  The  court  refused  to  give  it  force  as  applied  to  a  sale  out- 
side the  state.  Other  cases  oppose  the  doctrine  just  as  strongly, ^^ 
so  that  there  is  no  uniformity  on  the  question  in  the  states,  how- 
ever clear  it  should  be  from  the  point  of  view  of  logic  and  the 
theory  of  government.  But  on  just  one  point,  practically  every 
sovereignty  agrees.  That  is,  that  it  has  the  power  to  punish  for 
all  crimes  done  on  a  ship  under  its  flag,  whether  in  its  own  waters, 
on  the  high  seas,  or  in  foreign  ports,*'  even  though  the  foreign  state 
may  also  have  jurisdiction  over  the  crime. *• 

/.  F.  N. 


Evidence — Proof  of  One  Sexual  Crime  at  a  Trial  for 
Another — In  People  v.  Gibson,^  a  prosecution  for  statutory  ra[:)e, 
evidence  that  the  accused  had  sexual  intercourse  with  a  playmate 
of  prosecutrix  in  the  same  room  a  few  minutes  after  the  act  charged 
was  not  admitted,  on  the  ground  that  the  two  acts  were  not  so 
connected  as  to  be  part  of  the  same  transaction. 

"The  general  rule  is  that  on  a  prosecution  for  a  particular 
crime  evidence  which  in  any  manner  shows  or  tends  to  show  that 
the  accused  has  committed  another  crime  wholly  indep)endent  of 
that  for  which  he  is  on  trial,  even  though  it  be  a  crime  of  the  same 
sort,  is  irrelevant  and  inadmissible.  "*  That  is  a  principle  to  which 
no  court  will  dissent,  but  it  is  upon  the  application  of  the  excep- 
tions to  the  general  rule  that  the  courts  differ.  The  following  ex- 
ceptions may  be  regarded  as  the  most  important,  being  those  which 
are  included  in  the  classification  given  by  most  authorities.*  Evi- 
dence of  other  offenses  is  admissible  if  such  offenses  are  relevant 
(i)  as  part  of  the  res  gestae,  or  to  prove  or  show  (2)  identity  of  p)erson 
or  crime,  (3)  knowledge,  (4)  intent,  (5)  motive,  (6)  system  or  scheme, 
(7)  malice.  There  must  be  some  logical  and  natural  connection 
between  the  extraneous  crime  offered  in  evidence  and  the  crime 
charged,  and  whether  the  connection  necessary  to  render  it  relevant 
and  admissible  exists  is  a  question  for  the  trial  judge  to  determine. 
If  the  evidence  be  so  dubious  that  the  judge  does  not  clearly  per- 

>•  People  V.  Merrill.  2  Parker's  N.  Y.  Cr.  Rep.  590  (1855). 

*^  U.  S.  V.  Smiley,  6  Sawyer  640  (U.  S.  C.  C,  1864);  Johnson  v.  Common- 
wealth, 86  Ky.  122  (1887);  Cruthers  v.  State,  161  Ind.  139  (1903);  State  v.  Cut- 
shall,  no  N.  C.  538  (1892). 

*'Reg.  V.  Armstrong,  13  Cox  C.  C.  184  (Eng.,  1875);  Reg.  v.  Anderson, 
II  Cox  C.  C.  198  (Eng.,  1868). 

*•  Wildenhus's  Case.  120  U.  S.  i  (1886). 

»99  N.  E.  Rep.  599  (HI..  19"). 
» 12  Cyc.  405. 

•Wigmore,  Evidence,  Sects.  300,  306;  Wharton,  Criminal  Evidence  (loth 
Ed.,  1912)  Sect.  31;  People  v.  Molineaux,  168  N.  Y.  264,  293  (1901). 
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ceive  the  connection,  the  benefit  of  the  doubt  should  be  given  to 
the  accused  and  the  evidence  rejected.^  Such  is  the  test  and  it  is 
obvious  that  evidence  will  often  be  deemed  relevant  by  one  judge 
and  not  by  another.  The  discussion  in  this  note  will  be  confined 
principally  to  the  admissibility  of  other  offenses  in  prosecutions 
for  rape  and  other  sexual  crimes. 

A  consideration  of  the  cases  of  prosecution  for  rape  whe.e  a 
different  kind  of  crime  was  offered  shows  that  such  evidence  is  ad- 
missible (i)  if  it  is  a  part  of  the  res  gestae,  i.  ^.,  if  a  narration  of  the 
crime  charged  necessarily  involves  a  description  of  the  other  offense^ 
or,  to  use  a  phrase  much  preferred  by  Professor  Wigmore,'  if  the 
two  crimes  are  "inseparably  connected."  Thus,  in  a  charge  of 
rape,  evidence  that  the  accused  struck  a  relative  of  the  prosecutrix 
to  prevent  an  interference  with  commission  of  crime  charged  was 
admitted. <  In  a  charge  of  rape,  evidence  that  the  accused  searched 
and  robbed  the  escort  of  prosecutrix  immediately  before  commis- 
sion of  the  crime  charged  was  admitted.^  (2)  To  prove  identity  of 
accused. >  (3)  Proof  of  a  specific  intent  in  a  sexual  crime  is  essen- 
tial only  in  a  charge  of  assault  with  intent  to  rape. 

In  prosecutions  for  rape,  evidence  of  prior  similar  offenses 
committed  by  the  accused  upon  females  other  than  the  prosecutrix 
is  admissible  where  both  offenses  were  committed  upon  the  same 
occasion,  i,  «.,  part  of  the  res  gestae.^    Under  this  rule,  the  evidence 

^Underbill,  Criminal  Evidence  (2nd  Ed.,  1910),  160;  Shaffner  v.  Com.» 
72  Pa.  60  (1872),  a  leading  case. 

•Sect.  218. 

•Thompson  v.  State,  11  Texas  App.  51  (1881);  Oakley  v.  State,  135  Ala. 
15  (1902). 

^  State  V.  Taylor,  118  Mo.  153  (1893).  There  are  many  cases  where,  on  a 
charee  for  murder  of  one  person,  evidence  that  accused  also  killed  other  persons 
Is  aamissible  on  the  ground  that  the  several  crimes  were  inseparably  connected. 
Hickman  v.  People,  137  111.  7^  (1891);  State  v.  Perry,  136  Mo.  126  (1896);  State 
V.  Porter,  32  Ore.  135  (1891;;  State  v.  Hayes,  14  Utah  118  (1806);  a  leading 
case  in  which  the  facts  did  not  come  within  the  rule  is  People  v.  Molineux,  168 
N.  Y.  264  (1901). 

•  Vickers  v.  U.  S.,  i  Okla.  Crim.  452,  461  (1908).  In  a  trial  for  rape,  evidence 
that  accused  had  burglariously  taken  a  weapon  belonging  to  the  witness  just 
prior  to  crime  charged  was  admitted  to  show  the  accused's  identity.  Dabney  v. 
State,  82  Miss.  252  (1903).  In  a  trial  for  rape,  evidence  of  larceny  in  an  adjoining 
room  during  the  same  night  was  excluded  on  the  ground  that  the  evidence  was 
unnecessary  to  prove  identity.    The  latter  case  appears  to  be  the  sounder  law. 

•  As  a  matter  of  fact  the  principal  case  seems  to  conflict  with  a  case  in  the 
same  jurisdiction.  People  v.  Abrams,  2^9  111.  619  (191 1).  In  a  prosecution  for 
crime  against  nature,  evidence  of  a  similar  act  upon  another  child  at  the  same 
time  was  admitted.  The  court  said,  p.  623,  "but  when  the  whole  testimony 
is  considered  these  contradictions  [as  to  which  of  the  children  had  been  mis- 
treated first]  become  unimportant.  Both  girls  testified  positively  that  the 
offense  was  committed  upon  each  of  them."  In  Harmon  v.  Territory,  15 
Okla.  147,  1^9  (1905),  upon  a  charge  of  common  law  rape,  evidence  that  a  sister 
of  prosecutrix  was  contemporaneously  raped  in  the  same  house  by  other  men 
was  admitted  because  it  was  relevant  especially  to  show  lack  of  consent  and  the 
use  of  force;  the  court  took  occasion  to  say  (p.  162):  "We  conclude  that  the  two 
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offered  in  the  principal  case  should  have  been  admitted  and  it  ia 
submitted  that  although  the  other  offense  was  subsequent  to  the 
crime  charged,  yet  it  was  so  proximate  in  point  of  time  as  to  give 
color  to  and  corroborate  that  crime. 

In  a  charge  of  assault  with  intent  to  commit  rape  the  admis- 
sion of  evidence  of  similar  offenses  upon  other  females  for  purpose 
of  proving  the  specific  intent  can  hardly  be  said  to  be  any  wider. 
Wigmore**  says:  "Accordingly,  where  the  charge  is  assault  with 
intent,  former  acts  of  the  sort  should  be  received  without  any 
limitation  except  as  to  time;  though  the  courts  can  hardly  be  said 
to  have  accepted  this  result  fully. "" 

In  prosecutions  for  sexual  offenses,  the  weight  of  authority 
is  decid^ly  in  favor  of  the  admission  of  similar  offenses  between 
the  same  parties  which  were  prior  to  the  crime  charged.^'  The 
reasons  given  are  various,  e.  ^.,  as  corroborative  evidence;  as  tend- 
ing to  characterize  or  explain  the  crime  charged;  to  show  the  true 
relation  existing  between  the  parties;  and  to  show  a  specific  in- 
tent where  that  is  necessary.  As  to  the  admissibility  of  subse- 
auent  offenses  between  the  same  parties  the  authorities  are  in  con- 
ict,  the  weight  of  authority  and  better  reasoning  seeming  to  reject 


crimes  .  .  .  .  are  so  interwoven  in  their  detaib  and  circumstances  that  the 
proof  of  one  is  corroborative  evidence  of  the  other."  In  Proper  v.  State,  85 
Wis.  615,  638  (1893),  in  a  charge  of  rape,  evidence  that  the  accused  had  sexual 
intercourse  with  another  girl  in  the  same  room  upon  the  same  occasion  was  ad- 
mitted as  corroborative  evidence. 

In  the  following  cases  the  evidence  was  rejected  as  irrelevant:  Tanzen  v. 
Pe^le,  159  111.  440  (1896);  State  v.  LaMont,  23  S.  D.  174  (1909);  Nickolizack 
V,  State,  75  Neb.  27  (1905). 

M  Evidence,  Vol.  I,  p.  432. 

^Such  evidence  was  admitted  in  State  v.  Desmond,  109  Iowa  72  (1899); 
State  V.  Sheets,  127  Iowa  73  (1905);  in  the  latter  case  it  does  not  appear  whether 
the  other  offenses  were  prior  or  subsequent  to  the  crime  chaiged;  at  any  rate, 
all  occurred  upon  the  same  occasion. 

The  evidence  was  rejected  in  State  v.  Walters,  45  Iowa  389  (1877);  State 
V.  Marselle,  43  Wash.  273  (1906);  Webb  v.  State,  7  Ga.  App.  55  (1910);  Mc- 
Allister V.  Sute,  112  Wis.  ^96  (1901);  in  the  latter  case  the  prior  assault  was 
committed  only  one  hour  before  the  assault  chaiged;  case  is  regarded  as  un- 
bound by  Wigmore. 

>*  Wharton,  p.  170;  Lawson  v.  State,  20  Ala.  65  (1852);  People  v.  Boers, 
13  Cal.  App.  686  (1910);  Bigcraft  v.  People,  30  Colo.  298  (1902);  Brevaldo  v. 
State,  21  Fk.  789  (1886);  Bass  v.  State,  103  Ga.  227  (1^7);  State  v.  Wahers, 
45  Iowa  389  (1877);  People  v.  Gray,  251  111.  451  (1911);  Stote  v.  Snover,  64  N. 
jTL.  65  (1899);  People  v.  O'SulUvan,  104  N.  Y.  481  (1887);  State  v.  Guest 
100  N.  C.  410  (1888);  Com.  V.  Bell,  166  Pa.  405  (189^);  in  State  v.  Sykes,  191 
Mo.  62,  80  (1905),  evidence  that  accused  aided  and  abetted  the  commissbn  of 
rape  by  another  male  upon  the  prosecutrix  was  admitted  as  part  of  the  res  ges- 
tae; in  U.  S.  V.  Griegs,  11  N.  M.  392  (1902),  evidence  of  an  adulterous  act  com- 
mitted four  years  previously  was  admitted. 

Omira,  Rex  v.  Flovd,  7  Car.  and  P.  318  (183^);  State  v.  Riggio,  124  La. 
6x4  (1909);  State  v.  Dlugozima,  7  Dela.  151  (1909);  State  v.  Bates,  10  Conn. 
372  (1834);  Bamett  v.  Stote,  44  Tex.  Cr.  592  (1903),  overruling  Hamilton  v. 
State,  36  Tex.  Cr.  372  (1896). 
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such  evidence."  In  one  of  the  cases,**  it  was  said:  "Proof  of 
previous  acts  of  sexual  intercourse  would  tend  to  show  a  much 
greater  probability  of  the  commission  of  a  similar  act  diarged  ta 
have  occurred  subsequent  thereto,  but  the  converse  of  this  propo- 
sition would  not  be  true,  as  the  proof  of  a  crime  committed  by- 
parties  on  a  certain  day  could  have  no  tendency  to  prove  that  they 
had,  previous  thereto,  committed  a  similar  offense. " 

/.  B. 

Mortgages — Merger — ^Subrogation — In  a  recent  English 
case  of  involved  facts  the  time-honored  rule  of  merger  was  applied 
in  spite  of  the  fact  that  the  case  arose  in  chancery,  where  the  oft 
expressed  doctrine  that  equity  looks  with  disfavor  on  merger  ori- 
ginated.* As  is  too  often  the  case,  if  one  is  to  believe  the  decision,, 
the  outcome  was  due  to  the  ''stupid  ingenuity"  of  the  unsuccessful 
litigant's  solicitor.  In  order  to  transfer  a  mortgage  and  the  equity 
of  redemption  at  the  same  time  to  separate  parties,  the  defendants, 
in  this  action,  the  mortgagee  deeded  back  the  premises  to  the  mort- 
gagor, which  is  necessary  under  the  English  theory  of  the  mortgage. 
The  mortgagor  then  conveyed  by  warranty  deed  to  one  of  the  de- 
fendants,  who  in  turn  executed  a  mortgage  to  the  other  defendant 
for  the  same  amount  as  the  replaced  encumbrance.  The  three 
deeds  were  executed  within  the  space  of  forty-eight  hours.  There 
was  a  second  mortgage  unknown  to  all  the  parties  but  the  original 
mortgagor.  It  was  held  that  the  second  mortgagee  was  entitled 
to  priority.  At  first  blush  this  would  seem  a  clear  case  of  extin- 
guishment. The  debtor  has  paid  his  debt,  the  mortgage  is  can- 
celled and  the  second  lien  arises  to  a  new  dignity.  That  a  mort- 
gagor cannot  set  up  one  mortgage  which  he  has  discharged  against 
a  later  one  of  his  own  making  is  legal  gospel.*    A  reason  frequently 


Cr.  137  (1902). 

Admitted  in  Crane  v.  People,  168  111.  397  (1807);  Com.  v.  Nichols.  114. 
Mass.  285  (1873);  State  v.  Witham,  73  Maine  531  (1881);  State  v.  Robertson, 
121  N.  C.  551  (1807);  State  v.  Bridgman,  49  Vt.  202  (1876). 

»*  People  V.  Clark,  33  Mich.  112,  115  (1876). 

^  Manks  v.  Whitely,  81  L.  J.  Ch.  D.  457  (1912),  reversing  the  decision  of 
Parker,  J.,  80  L.  J.  Ch.,  696  [loii],  Fletcher-Moulton,  L.  J.,  dissenting. 

*  Otter  V.  Vaux,  6  De  G.  Nl.  and  G.  638  (Eng.,  1858);  Lewin  on  Trusts.  Vol. 
2  (8ch  Ed.),  §  728;  Pomerov,  Eq.  Juris.,  Vol.  2.  §  79 j.  Purchase  of  mort|:age 
by  trustee  in  bankruptcy  of  mortgagor  does  not  existmguish  it.  Brown  v.  Lap- 
ham,  3  Cush.  551  (Mass..  1849}.  The  mortgagor's  payment  of  the  mortgage 
does  not  extinguish  it  as  to  a  purchase,  from  hmi,  of  the  equity  of  redemption^ 
Stillman  v.  Stillman.  21  N.  J.  Eq.  126  (1870);  Stanhope's  Estate.  184  Pa.  414. 
(1898). 

If  a  purchaser  of  the  equity  of  redemption  personally  assumes  the  mort- 
gage, an  assignment  of  it  to  hmi  operates  as  an  extmguishment.  Burke  v.  Abbots 
109  Ired.  I  (S. C.  1885);  McCabe  v.  Swap.  14  Allen  188  (Mass.,  1867);  Jones. 
Mortg^es.  §  864.  Contray  Young  v.  Morgan,  89  111.  199  (1878).  On  the 
other  hand,  subrogation  was  allowed  when  the  premises  were  sold  subject  to- 
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given  for  this  rule  is  that  the  second  mortgagee  contracts  for  that 
privilege  which  belongs  to  every  encumbrancer  whether  he  ac- 
quires his  lien  by  contract  or  by  judgment  or  statute.  The  rule 
is  nothing  more  than  an  application  of  the  legal  as  well  as  moral 
commandment  that  one  must  pay  his  debts. 

There  are  reasons,  however,  which  certainly  would  seem  to 
justify  a  suspension  of  the  rule  in  this  case.  The  mortgagor  did 
not  in  reality  pay  his  debt.  He  was  unable  to  pay  it  and  induced 
the  defendants  to  take  the  property.  Before  the  three  deeds  were 
executed  the  defendants  paid  the  first  mortgagee  the  amount  of  his 
claim,  the  defendant  mortgagee  providing  the  amount  of  the  princi- 
pal sum.  Subsequently  the  defendant  mortgagor  paid  the  balance 
of  the  purchase  price.  This  appears  to  be  nothing  more  than  a 
purchase  of  the  mortgage  and  of  the  equity  of  redemption  separately, 
In  fact  the  court  seems  to  have  treated  it  as  such  and  a  majority 
concluded  that  even  then  the  second  mortgagee  was  entitled  to 
priority.  The  decision  was  based  on  the  theory  of  merger  which 
is,  in  brief,  that  where  two  interests  unite  in  the  same  the  lesser 
sinks  into  the  greater.  But  against  this  rule  of  law  equity  will  give 
relief  where  there  is  an  intention  on  the  part  of  the  person  holding 
the  two  interests  to  keep  them  separate.  This  intention  may  be 
manifested  by  his  acts  and  conduct  or,  in  the  absence  of  express 
intention,  it  will  be  presumed  from  the  position  of  the  dual  owner. 
If  it  would  be  against  his  interest  to  permit  a  merger  then  the  pre- 
sumption is  that  he  intended  to  keep  the  two  separate.*  In  the 
absence  of  any  intention  the  courts  will  apply  the  rule  of  law,  and, 
in  the  case  under  discussion,  it  was  said  that  inasmuch  as  there  was 
no  intention  expressed,  nor  could  one  be  presumed,  merger  must 
follow.  The  reason  given  for  refusing  to  presume  an  intention 
to  keep  separate  was  that  although  it  was  manifestly  to  the  de- 
fendants' interest  to  keep  the  two  estates  apart,  nevertheless  since 
they  were  ignorant  of  the  fact  there  must  have  been  an  intent  to 
merge  and  that  this  intent  once  formed  cannot  be  changed.  Cer- 
tainly this  is  good  logic,  but  hardly  called  for  under  the  circum- 
stances and  in  view  of  the  evident  preponderance  of  equity  in 
favor  of  the  defendants.  In  at  least  one  American  jurisldiction, 
the  court  considers  this  presumption  of  intention  a  rule  of  law  and 
holds  that  there  will  never  be  a  merger  where  it  is  contrary  to  the 
owner's  interest,  whether  he  knew  of  that  interest  or  not.*  On 
the  other  hand  it  has  been  held  that  so  long  as  third  parties  who 
acquire  their  rights  subsequently  to  the  union  of  the  two  estates  are 
not  affected,  the  time  for  the  presumption  of  an  intention  is  ex- 

the  mortgages  and  the  purchaser  paid  the  mortgage  debt.  Barnes  v.  Mott, 
64  N.  Y.  397  (1876);  Capitol  Nat'l.  Bank  v.  Holmes,  43  Col.  154  (1908);  Ryer 
V.  Gass,  130  Mass.  327  (1888).  So  where  one  of  twojomt  mortgagors  pays  the 
debt,  the  mortgage  is  not  extinguished.  Duncan  v.  Drury,  9  Pa.  332  (1848); 
Saint  V.  Cornwall,  207  Pa.  270  (1903). 

'Forbes  v.  MofiFatt,  18  Ves,  Jr.  384,  (181 1);  James  v.  Morey,  2  Cow.  246 
(N.  Y.,  1823). 

^  Stanton  v.  Thompson,  49  N.  H.  272  (1870). 
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tended,  just  as  it  is  in  the  case  of  an  actual  intention  expressed.* 
The  decision  of  the  principal  case  was  based  on  Toidmin  v.  Steere,* 
a  case  which  has  been  criticized  by  text  writers  and  confined  by 
the  cases  to  its  peculiar  facts.  ^ 

The  counsel  and  court  did  not  discuss  the  question  whether 
or  not  the  first  mortgage  could  not  be  revived  by  means  of  the 
equity  of  subrogation.  This  would  hinge  primarily  on  the  inter- 
pretation of  the  transactions  of  the  parties.  If  the  payment  to  the 
first  mortgagee  should  be  considered  as  made  by  the  mortgagor 
with  money  loaned  him  by  the  defendants  then  the  latter  would  not 
be  entitled  to  substitution  unless  they  had  expressly  contracted 
for  that  right.  It  would  not  be  sufficient  to  presume  such  a"  con- 
ventional" subrogation  if  they  accepted  another  mortgage  be- 
lieving that  it  was  the  only  lien.*  Subrogation  is  based  on  the 
theory  that  there  has  been  an  equitable  assignment  arising  from  an 
express  contract  of  the  parties  or  from  the  fact  that  the  present 
claimant  had  some  interest  in  the  property  which  he  attempted 
to  protect  by  discharging  the  first  lien.*  But  the  mere  fact  that 
one's  loan  has  been  used  to  pay  off  a  mortgage  does  not  entitle  one 
to  subrogation. 

Assuming  however  that  the  payment  to  the  first  mortgagee 
was  made  directly  by  the  defendants,  so  as  to  create  in  them  an 
equitable  right  in  the  mortgage,  would  the  subsequent  reconvey- 
ance by  the  first  mortgagee,  their  trustee,  with  their  consent,  work 
an  extinguishment,  so  as  to  give  the  plaintiff  priority?  There  are 
several  American  cases  which  reach  a  negative  conclusion.  >*  They 
state  the  law  to  be  that  where  the  mortgagee  has  accepted  a  new 
mortgage  and  surrendered  his  prior  security  or  has  satisfied  it  of 
record  he  will  be  entitled  to  a  revival  of  his  lien  if  there  was  another 
encumbrance  of  which  he  had  no  actual  notice  at  the  time,  although 
the  latter  was  on  record;  and  in  so  holding  they  have  devised  a 

•Howard  v.  Clark,  71  Vermont  A24  (1899);  Brooks  v.  Rice,  56  Cal.  a38 
(1880).  And  the  fact  that  the  second  mortgage  was  on  record  makes  no  aif- 
ference.    Shaffer  v.  McCloskey,  loi  Cal.  576  (1894). 

*3  Merivale  210  (1817).  There  was  constructive  notice  in  this  case,  not 
by  record,  but  through  actual  knowledge  on  part  of  purchaser's  solicitor.  Mo- 
catto  V.  Murgatryod,  i  P.  Wms.  393  (1717);  Greshold  v.  Graham,  2  Ch.  Cases 
170  (1685).  And  in  the  latter  case  it  was  held  that  as  to  liens  of  which  the 
purchaser  had  no  notice,  he  was  entitled  to  priority. 


^Pomeroy,  Vol.  2,  §  791,  note;  Lewin,  •729.  ^729,  notes;  Stevens  v.  Mid- 
Hants  Ry.  Co.,  L.  R.  8  Ch.  App.  1064  (1873);  Thorn  v.  Conn.,  64  L.  J.  Ch.  i 
(1895);  Adams  v.  Angell,  46  L.  J.  Ch.  352  (1877);  Liquidation,  etc.  Co.  v.  Wil- 
loughby,  67  L.  J.  Ch.  252  (1898). 

*  Nelson  v.  McKee,  99  N.  E.  Rep.  447  (Ind.,  1912);  Frederick  v.  Gehrling, 
137  N.  W.  Rep.  998  (Neb..  1912);  Suley  v.  Bacon.  34  Atl.  Rep.  139  (N.  J.  Ch., 
1896);  Sash,  etc.  Co.  v.  Case,  42  Neb.  281  (1894). 

•3  Pom..  §  1212. 

1^  Jones,  §  971,  Sheldon  Subrogation,  §  19  and  cases  cited  there;  Bruse  v. 
Nelson,  35  la.  157  (1872);  Campbell  v.  Trotter,  100  111.  281  (1881);  but  when  the 
mortgagee  has  actual  notice  of  the  other  lien  and  canceb  his  old  mortgage 
accepting  a  new  one  he  loses  hb  priority,  Attldnson  v.  Plumb,  50  W.  Va.  104 
(1901). 
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new  ground  for  subrogation,  i.  «.,  mistake.  They  presume  that 
the  mortgagee  would  not  have  so  acted  had  he  known  the  whole 
truth.  That  the  same  is  the  rule  in  England  would  appear  from 
a  case  which  held  that  a  mortgagee  did  not  lose  his  priority  by 
reconveying  and  accepting  other  security  which  was  a  charge  on 
the  land."  That  case  was  not  called  to  the  attention  of  the  court 
in  the  principal  case. 

/.  5.  B. 


Property — Fixtures — As  Between  Tenant  and  Mort- 
gagee— In  Equitable  Guarantee  Ssf  Trust  Company  v.  Hukill,^  an 
injunction  was  asked  by  a  mortgagee  of  land  to  restrain  the  removal 
of  buildings  erected  by  a  tenant  of  the  mortgagor.  The  tenant 
occupied  the  premises  Imder  a  lease  which  expressly  gave  him 
authority  to  erect  frame  structures  for  the  storage  of  lumber  in 
the  course  of  his  business  and  to  remove  them  during  the  term. 
The  tenant  being  about  to  remove  the  buildings  so  erected,  this 
suit  was  brought  before  the  expiration  of  his  term,  and  before  a 
foreclosure  of  the  mortgage.  In  dismissing  the  bill,  the  court  held 
that  under  these  circumstances,  as  it  was  not  shown  that  the  ori- 
ginal security  would  be  impaired,  the  tenant  might  remove  the 
buildings  as  against  the  prior  mortgagee  of  his  landlord. 

In  spite  of  the  old  maxim,  quicquid  planatur  solo^  solo  cedit, 
the  exceptional  right  of  the  tenant  to  remove  fixtures  annexed  for 
the  purposes  of  trade  has  long  been  recognized,*  and  it  may  be 
stated  generally  that  the  tenant  is  permitted  to  remove  chattels 
annexed  to  the  realty  of  his  landlord,  which  were  so  placed  for  pur- 
poses of  trade,  provided  that  such  annexed  articles  are  removable 
without  material  injury  to  the  freehold.*  As  between  mortgagor 
and  mortgagee,  however,  the  old,  stricter  rule  has  been  applied, 
and  a  mortgagor  may  not  remove  fixtures  which  he  has  attached 
to  the  freehold  subsequent  to  the  mortgage,  as  against  his  mortgagee. 
That  such  fixtures  have  been  attached  for  trade  purposes  seems  to 
be  immaterial.* 

"  Stevens  v.  Mid-Hants  Ry.  Co..  L.  R.  8  Ch.  App.  1064  (1874). 

» 85  Atl.  Rep.  60  (Del.,  1912). 

*  See  Henry's  case,  Y.  B.  30  Hen.  VII,  13,  pi.  24  (1505);  Poole's  Case,Salk. 
368  (1703). 

» Elwes  V.  Maw,  Salk.  368  (1703);  Whitehead  v.  Bennett,  27  L.  J.  Ch.  474 
(1858);  Doty  V.  Gorham,  5  Pick.  487  (Mass..  1827);  Van  Ness  v.  Packard.  2 


Pet.  137  (1829);  Holbrook  v.  Chamberlin,  116  Mass.  155  (1874);  see  also  Col- 
lamore  v.  Gilfis,  149  Mass.  578  (1889);  Wiggins  Perry  Company  v.  O.  and  M. 
Railway,  142  U.  S.  396  (1891);  Ewell  on  Fixtures.  Second  Edition,  pp.  121. 


126;  Amos  &.  Ferrard  on  Fixtures,  Third  Edition,  pp.  40  et  seq.;  2  Tiffany,  Land- 
lord and  Tenant,  p.  1570;  Bronson  on  Fixtures,  Sect.  30. 

*  Walmsley  v.  Milne.  7  C.  B.  N.  S.  115  (1859);  Longbottom  v.  Berry,  L.  R. 


5  Q.  B.  123  (1869);  Climie  v.  Wood,  L.  R.  4  Exch.  328  (1869);  Holland  v.  Hodg- 
son, L.  R.  7  C.  P.  J28  (1872);  Day  v.  Perkins,  2  Sandf.  Ch.  359  (N.  Y.,  1845); 
Butler  V.  Page,  7  Met.  40  (Mass.,  1843);  Tones  on  Mortgages,  Vol.  I,  Sect,  ^^i; 
Bronson  on  Fixtures,  Sect.  62;  Amos  and  Ferrard  on  Fixtures.  Third  Edition* 


Digitized  by 


Google 


328  UNIVERSITY  OP  PENNSYLVANIA  LAW  REVIEW 

Where  the  question  arises  between  a  mortgagee  and  a  tenant 
of  the  mortgagor,  there  is  an  irreconcilable  conflict  of  decision  as 
to  the  tenant's  right  of  removal.  Some  courts  hold  that  the  mort- 
gagor cannot  grant  to  another  a  greater  right  than  he  himself  has, 
and  as  he  cannot,  as  against  the  mortgagee,  remove  fixtures  at- 
tached to  the  land  even  for  trade  purposes,  he  cannot,  as  against 
the  mortgagee,  grant  such  right  to  his  lessee,  and  the  lessee  can  be 
restrained  from  removing  chattels  after  annexation  thereof,  even 
though  the  original  value  of  the  mortgage  security  be  not  impaired.* 
Other  courts  have  adopted  the  rule  lliat  if  the  original  value  of  the 
security  for  the  payment  of  the  mortgage  debt  is  not  affected  by 
the  removal  of  the  fixture,  then  the  morgtagee  has  no  just  ground 
of  complaint  against  the  removal.  < 

In  Merchants'  National  Bank  v.  Stanton,''  Mitchell,  J.,  ex- 
plains this  conflict  of  decision  as  follows:  ''It  undoubtedly  was 
formerly  the  rule  that  all  fixtures  annexed  subsequent  to  the  execu- 
tion of  the  mortgage,  whether  annexed  by  the  mortgagor  or  by  his 
tenant  or  licensee  under  a  lease  or  license  subsequent  to  the  mort- 
gage, became  as  to  the  mortgagee,  a  part  of  the  realty.  But  this 
rule  was  founded  upon  the  old  common-law  doctrine  that  a  mort- 
gage was  a  conveyance  under  which  the  mortgagee  became  the 
le^  owner,  and  was  entitled  to  immediate  possession,  the  mort- 
gagor in  possession  being  considered  strictly  his  tenant  at  will.  .  . 
But  in  those  states  where  a  mortgage  is,  as  with  us,  a  mere  security, 
there  is  a  general  tendency  to  repudiate  the  old  rule  as  inapplicable, 
and  to  hold  that,  as  to  fixtures  placed  on  the  mortgaged  premises 
subsequently  to  the  execution  of  the  mortgage,  there  is  no  absolute 
presumption  that  they  were  annexed  for  the  benefit  of  the  realty 

'Ewell  on  Fixtures,  Second  Edition,  p.  412;  Brown,  Fixtures,  4th  Edition, 
p.  60;  Clary  v.  Owen,  15  Gray  522  (Mass.,  i860);  Lynde  v.  Rowe,  12  Allen  100 
(Mass.,  1866). 

A  similar  rule  has  been  applied  in  Massachusetts  and  some  other  jurisdic- 
tions as  between  a  prior  mortgagee  and  a  third  person  annexing  chattels  to  the 
premises,  as  a  conditional  vendor,  licensee,  etc.;  it  would  appear  to  be  imma- 
terial whether  the  right  to  remove  the  fixture  is  asserted  before  or  after  fore- 
closure of  the  mortgage.  See  Mes^her  v.  Hayes,  152  Mass.  228  (1800);  Tarbell 
V.  Page,  155  Mass.  257  (1892);  Wight  v.  Gray,  73  Maine  297  (1882;;  Young  v. 
Chandler,  102  Me.  251  (1906). 

*  Bronson,  Fixtures,  Sect.  70c;  Belvin  v.  Raleigh  Paper  Company,  123  N. 
C.  139  (i8q8);  Broaddus  v.  Smith,  121  Ala.  335  (1898);  Ellis  v.  Glover  and 
Hobson,  I  K.  B.  388  (1008).  The  right  of  removal  in  the  tenant  was  sustained 
even  after  foreclosure  of  the  mortgage  in  Pioneer  Savings  &  Loan  Co.  v.  Fuller, 
57  Minn.  60  (1894),  and  Ferris  v.  Quimby,  41  Mich.  202  (1879),  also  in  Sprague 
National  Bank  v.  Erie  RaiUx>ad  Co.,  48  N.  Y.  S.  65  (1897),  and  Bemheimer  v. 
Adams,  75  N.  Y.  S.  93  (1902);  but  cf.  McFadden  v.  Allen,  134  N.  Y.  4.89  (1892). 
McFadden  v.  Allen,  though  decided  by  the  Court  of  Appeals  of  New  York, 
while  the  later  cases  in  New  York  are  merely  Supreme  Court  decisions,  was  not 
a  case  involvii^  trade  fixtures  and  seems  not  inconsistent  with  the  later  de- 
cisions. 

The  right  of  a  third  party  to  remove  as  s^inst  a  prior  mortg^^ee  is  sus- 
tained in  Qimpbell  v.  Roddy,  44  N.  J.  £q.  244  (1888);  Binkley  v.  Forkner,  et 
al.,  117  Ind.  176  (1888);  Paine  v.  McDowell  and  Tucker,  71  Vt.  20  (1898);  Oil 
City  Boiler  Works  v.  the  Light  Company,  81  N.  J.  L.  491  (191 1). 

'55  Minn.  211,  at  p.  220  (1893). 
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and  that,  where  the  intention  or  agreement  of  the  mortgagor  and 
the  party  making  the  annexation  was  that  the  thing  annexed  should 
not  become  part  of  the  realty,  the  absence  of  a  concurrent  agree- 
ment to  that  effect  on  the  part  of  a  prior  mortgagee  will  not  of  it- 
self make  the  annexation  a  part  of  the  mortgage  security.  This 
would  seem  just,  for,  the  annexation  not  having  been  made  when 
he  took  his  mortgage,  he  has  not  been  misled,  or  advanced  any- 
thing on  the  faith  of  it,  and  hence  ought  not  to  be  permitted  to  avail 
himself  of  it  as  a  part  of  his  security,  contrary  to  the  intention  of 
the  party  making  the  annexation." 

In  Braaddus  v.  Smith,*  where,  as  in  the  principal  case,  there  was 
an  express  agreement  between  mortgagor  and  tenant  that  the  latter 
might  remove  certain  fixtures,  the  court  held  that  "Where  the 
owner  of  real  estate  contracts  or  agrees  with  a  tenant  that  the  tenant 
may  erect  or  affix  anything  on  die  realty,  and  that  the  thing  so 
affixed  shall  remain  the  property  of  the  tenant,  a  prior  mortgagee 
of  the  real  estate  acquires  no  interest  in  the  chattel  attached,  sub- 
ject, however,  to  the  limitations  that  the  mortgagor  and  tenant 
may  not,  by  their  acts,  do  anything  to  impair  the  mortgagee's 
security." 

The  particular  question  involved  in  our  principal  case  seems 
not  to  have  arisen  before  in  Delaware.  The  court  distinguishes 
WaUrtawn  Company  v.  Davis.*  In  that  case,  there  had  been  a 
conditional  sale  of  an  engine  and  boiler  to  a  mortgagor,  who  made 
default  in  payment  of  the  purchase  price.  The  question  arose 
between  the  purchaser  of  the  premises  upon  foreclosure  and  the  con- 
ditional vendor.  ^  It  appeared  that  the  equipment  had  been  at- 
tached to  the  soil  as  a  permanent  improvement  to  the  property. 
These  circumstances  would  seem. sufficient  to  warrant  the  court's 
concluding  in  that  case  that  the  rights  of  the  mortgagee  rose  higher 
than  those  of  the  conditional  vendor. 

On  the  whole,  it  would  seem  that  where  there  is  evident  a 
legal  intention  of  both  lessor  and  lessee  not  to  make  trade  fixtures, 
or  improvements,  a  part  of  the  land,  and  as  between  these  persons, 
the  buildings  remained  chattels,  removable  during  the  term,  the 
mortgagee  has  no  equitable  ground  of  complaint  when  it  is  not 
alleged  or  shown,  that  the  value  of  the  security  which  he  had  when 
the  mortgage  was  made,  and  on  which  he  relied,  is  impaired  by  the 
annexation  and  removal  of  buildings  by  the  tenant  during  the  term 
and  prior  to  a  foreclosure  of  the  mortgage.  It  may  be  said  there- 
fore that  the  court,  approaching  a  question  new  in  the  jurisdiction, 
upon  which  there  is  considerable  conflict  of  authority,  very  properly 
followed  the  modem  tendency  in  favor  of  the  lessee's  right  to  re- 
move trade  fixtures  as  against  the  prior  mortgagee  of  the  premises. 

H.  A.  L. 


•  121  Ala.  335  (1898). 

•  5  Houst.  192  (Del.,  1877). 
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Practice — ^Wills — Conclusiveness  of  Foreign  Probate — 
A  statute  in  West  Virginia^  provides  that  the  ancillary  probate  of 
foreign  wills  of  personalty  or  realty  (if  it  is  shown  in  the  latter  case 
that  the  will  conformed  in  execution,  etc.f  to  the  lex  ret  sitae)  may 
be  attacked  within  five  years  upon  the  following  grounds:  (i) 
that  the  authenticated  copy  was  not  a  true  copy  of  the  will;  (2) 
that  the  probate  of  such  will  has  been  set  aside  by  the  court  ad- 
mitting it  to  probate;  (3)  that  such  probate  was  inproperly  made. 
In  a  recent  case*  the  Supreme  Court  of  West  Virginia  held  that  a 
state  court  of  equity  had  no  general  jurisdiction,  nor  jurisdiction 
given  by  the  above  statute,  to  set  aside  a  will  of  realty  or  person- 
alty on  the  ground  of  fraud  in  the  procurement  thereof,  such  will 
having  been  duly  probated  in  the  state  of  the  testator's  domicile, 
and  subsequently  duly  admitted  to  probate  in  West  Virginia  on 
the  filing  of  a  duly  certified  copy. 

Even  in  the  absence  of  such  a  statute  it  seems  to  be  settled  that 
as  regards  personalty  a  probate  in  the  jurisdiction  of  the  testator's 
domicile  is  conclusive  in  the  jurisdiction  where  the  property  is 
situated.'  In  such  cases,  the  courts  seem  to  have  considered  as 
decisive  the  general  principle  that  the  succession  to  personalty  is 
governed  by  the  lex  domicilii. 

As  regards  realty,  however,  there  is  very  considerable  con- 
fusion in  the  decisions.*  The  conclusiveness  of  a  foreign  probate 
is  a  question  of  practice  and  not  of  substantive  law,  and  a  failure 
to  observe  this  distinction  renders  it  impossible,  in  most  of  the 
cases  on  the  subject,  accurately  to  define  the  limits  of  the  decisions. 
The  well  established  rule  that  real  property  is  subject  to  the  ex- 
clusive jurisdiction  of  the  courts  of  its  locus  requires  that  a  will, 
to  be  an  effectual  disposition  of  such  property,  must  conform  in  all 
substantive  respects  to  the  law  of  such  locus;*  therefore,  although  a 
court  might  consider  a  foreign  probate  conclusive  as  to  matters 
which  it  projJerly  determines,  yet  it  need  give  such  probate  no 
effect  as  regards  feal  property  unless  it  be  shown  that  the  will  was 
executed  as  required  by  the  lex  ret  sitae.  In  Sneed  v.  Ewing*  the 
Supreme  Court  of  Kentucky  seems  to  have  observed  this  distinc- 
tion: "There  is  an  essential  difference  between  the  probate  and 
the  effect  of  a  will.  And  the  probate  in  Indiana,  being  in  the  nature 
of  a  judgment  in  rem,  can  not  operate  conclusively  on  land  which 
is  in  Kentucky.  It  cannot  conclude  more  than  the  jurisdiction 
in  rem  gave  the  court  power  to  decide.  The  consequence  is,  that 
if  the  probate  had  been  conclusive  as  to  property  in  Indiana,  it 
could  not  conclude  the  rights  of  the  parties  as  to  the  land  in  Ken- 

*  Code  of  1906,  Chap.  77,  Sect.  25. 

»  Woofter,  etal.  v.  Matz,  et  al.,  76  S.  E.  Rep.  131  (W  Va.,  1912). 

»  Goodman  v.  Winter,  64  Ala.  410  (1881) ;  Willett's  App.,  50  Conn.  330  (1883) ; 
Knight  V  Wheeldon,  104  Ga.  309  (1890) ;  Nelson  v.  Potter,  50  N.  J.  L.  324  (1889). 

^The  cases  on  this  point  are  cx>llected  in  a  note  to  State  ex  ret.  Ruef  v. 
Distrcit  Court.  6  L.  R.  A.  (N.  S.)  617  (1906). 

»  White  V.  Howard,  46  N.  V.  144  (1871);  Brock  v.  Frank,  51  Ala.  85  (1874). 

•5  J.  J.  Marsh.  460  (Ky.,  1831). 
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tucky.  As  to  that  land,  the  will  was  liable  to  be  contested  when- 
ever offered  as  evidence  of  title,  unless  it  had  been  recorded  in 
Kentucky  according  to  her  laws;  and  whenever  so  recorded,  the 
right  to  contest  it  in  chancery  resulted  ipso  facto. " 

Although  in  this  case  the  will  was  held  invalid  as  to  lands  in 
Kentucky  on  a  question  of  substantive  law,  yet  the  court  intimates 
that  the  probate  would  not  be  conclusive  even  as  to  the  question 
of  practice  it  decides.  The  cases,  as  stated  above,  are  unsatisfac- 
tory on  this  exact  point,  but  their  general  trend,  as  it  may  be  gath- 
ered, seems  to  be  in  the  same  direction.  A  foreign  probate,  be- 
cause of  the  lack  of  jurisdiction,  is  not  entitled  to  ''full  faith  and 
credit"  in  the  state  where  the  realty  is  located.^  The  argument  on 
the  other  side  is  predicated  on  the  nature  of  a  probate  decree. 
That  is,  the  statement  that  the  governing  law  of  wills  of  real  pro- 
perty is  the  lex  rei  sitae  properly  refers  only  to  requirements  of 
substantive  law  and  not  to  matters  of  practice.  In  this  view  a 
foreign  decree  of  ptohate  should  be  conclusive  as  to  that  which  it 
purports  to  determine,  *.  e.,  presence  of  testamentary  capacity 
and  absence  of  undue  influence. 

In  most  states  today,  there  are  statutes  regulating  the  effect 
of  foreign  probate  as  regards  both  real  and  personal  property.  Such 
statutes  may  be,  for  general  purposes,  divided  into  two  classes: 
those  which  abrogate  fiie  common  law  rule  governing  the  disposi- 
tion of  real  property,  and  those  which  simply  provide  that  the  ancil- 
lary probate  shall  be  conclusive  that  such  was  in  fact  the  testator's 
will.  The  latter  class,  of  which  the  West  Virginia  statute  quoted  at 
the  beginning  of  this  note  is  an  example,  seems  to  constitute  the 
majority.  There  are  similar  enactments  in  New  York,*  Rhode 
Island,*  Georgia,^®  and  Ohio."  Where  there  are  such  statutes  it 
is  still  necessary  that  the  will  conform  in  execution  and  other  sub- 
stantive requirements  to  the  lex  rei  sitae,  whether  there  is  express 
provision  to  such  effect  in  the  act  or  not. 

Statutes  of  the  former  class  are  comparatively  rare.  The  Mary- 
land statute"  provides  that  every  will  made  outside  of  the  state 
shall  be  valid  in  Maryland  (i)  "if  made  according  to  the  forms 
required  by  the  law  of  the  place  where  the  same  was  made,"  or 
(2)  "by  the  law  of  the  place  where  the  testator  was  domiciled  when 
the  same  was  made,"  or  (3)  "according  to  the  forms  required  by 
the  law  of  this  state."  In  a  recent  decision"  under  this  act,  it 
was  held  that  an  unattested  holographic  will  made  in  accordance 
with  the  laws  of  a  foreign  country  where  the  testator  was  residing 
would  pass  realty  in  Maryland,  although  such  will  was  not  in  the 
form  required  by  the  law  of  the  latter  state.    There  are  similar 

^  Robertson  v.  Pickrell,  109  U.  S.  608  (1883). 

•  New  York  Code  Civ.  Proc.,  §  2703. 

•  Rhode  Island  Rev.  Stat.,  Sect.  9,  Chap.  155. 
» Georgia  Civil  Code,  §  3298. 

"  Act  of  May  3,  1852,  §  52. 

^  Maryland,  Code  of  1904,  §  327. 

"  Lindsay  v.  Wilson,  103  Md.  252  (1906). 
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statutes  in  Massachusetts^^  and  Connecticut,^*  but  the  tendency  of 
legislation  and  judicial  interpretation  seems  to  be  in  favor  of  the 
common  law  rule  which  requires  conformity  with  the  law  of  the 
situs. 

S.  A. 


QUASI-CONTRACTS — ^WhAT  CONSTITUTES  UnJUST  ENRICH- 
MENT— ^The  term  "unjust  enrichment"  is  frequently  used  by  the 
courts  and  text  writers  in  stating  the  basis  of  liability  in  quasi- 
contract  actions.  Owing,  perhaps,  to  the  great  variety  of  the  cases 
grouped  under  this  general  head,  tiiere  is  a  certain  amount  of  con- 
flict and  more  or  less  confusion  as  to  just  what  is  meant  by  en- 
richment. Sometimes  the  word  is  used  in  a  manner  to  indicate 
that  an  actual  increase  of  the  defendant's  estate  is  requisite.*  Un- 
doubtedly in  many  cases  such  an  increase  is  essential  to  a  right  of 
action.  For  instance,  where  improvements  have  been  put  upon 
land  by  a  lessee,  without  the  request  of  the  lessor,  the  recovery, 
if  any,  can  be  only  for  the  enhanced  value  of  the  land,*  as  that  is 
the  only  benefit  which  the  lessor  can  be  said  to  have  received. 

Fabian  v.  Wasatch  Orchard  Company^  is  a  case  in  the  Supreme 
Court  of  Utah  holding  that  the  plaintiff  may  recover  the  reasonable 
value  of  his  services,  although  the  net  result  of  his  employment  was 
a  loss  to  the  defendant.  The  Orchard  Company  hired  Fabian  to 
make  a  market  for  its  canned  asparagus.  With  the  consent  of 
the  defendant  a  large  quantity  was  sold,  below  the  cost  of  produc- 
tion. Fabian,  being  unable  to  sue  on  the  contract  because  it  was 
unenforceable  under  the  statute  of  frauds,  brought  a  quasi-contract 
action.  The  Orchard  Company  defended  that  the  action  could 
not  be  maintained  as  no  enrichment  was  shown,  but  the  court 
took  the  view  that  Fabian  should  be  allowed  to  recover  the  reason- 
able value  of  his  services,  and  need  not  show  that  the  Orchard 
Company  had  profited.^ 

While  this  is  not  a  universal  view,*  it  is  submitted  that  it  is 
a  proper  one,  and  represents  the  better  considered  cases.  Since 
the  defendant  has  received  the  services  bargained  for,  it  would 
be  most  unjust  were  the  plaintiff  denied  a  recovery  of  their  value. 
It  is  true  an  action  upon  a  constructive  or  quasi-contract  is  based 
upon  the  theory  of  restoring  a  benefit  received  by  the  defendant, 

^  Massachusetts,  Gen.  Sts.,  Chap.  92,  §  8;  Slocomb  v.  Slocomb,  13  Alien 
38  (Mass.,  1866). 

^^Conn.  Gen.  Sts.,  Chap.  24,  §  293;  Irwin's  App.,  33  Conn.  140  (1865). 


1  Keener,  "Quasi-ContracU, "  pp.  278,  279;  Gillis  v.  Cobbe,  177  Mass. 
(1901). 

*  Greer  v.  Vaugban,  96  Ark.  524  (1910);  Adams  v.  Kells,  79  Kans.  564 

DO);  Union  Hall  /    "         ''     '  ^-^  -^ /.       ..     . 

26' N.  H.  41  (1852). 


(190Q);  Union  Hall  Ass'n  v.  Morrison,  39  Md.  281  (1873);  Wendell  v.  Moulton, 
6  N.  H.  41  ' 

•  125  Pac.  Rep.  860  (Utah,  1912). 


^Cozad  V.  Elam,  115M0.  App.  136  (190O;  Wojahn  v.  Bark,  144  Wis.  646 
(1911);  Werre  v.  N.  W.  Thresher  Co.,  131  N.  W.  Rep.  721  (S.  D.,  1911). 
*  Gillis  V.  Cobbe,  supra;  but  note  a  strong  dissent. 
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and  that  the  measure  of  damage  is  the  value  of  the  benefit  to  the 
defendant.  But  it  is  not  easy  to  see  the  force  of  the  argument 
that  the  plaintiff  should  be  paid  only  wheh  the  defendant  makes  a 
profit.  That  seems  to  be  deducting  the  unmarketability  of  the 
goods  from  the  value  of  the  services.  While  the  original  con- 
tract cannot  be  sued  upon,  it  is,  nevertheless,  good  evidence  that 
the  services  in  question  were  of  value;  and  it  was  proper  that  that 
value  should  be  restored  to  the  plaintiff. 

The  principal  case  is  clearly  distinguishable  from  a  case  where 
labor  and  materials  are  used  in  constructing  a  machine,  or  building 
a  monument,  in  misreliance  upon  an  unenforceable  contract.* 
When  the  defendant  in  such  a  case  repudiates  the  contract,  and 
refuses  to  take  the  machine,  or  the  monument  he  has  received  noth- 
ing that  he  can  restore.  So,  too,  where  services  are  rendered  to 
a  third  person  on  the  request  of  the  defendant,  nothing  has  been 
received  by  the  defendant.^ 

Fabian  v*  Wasatch  Orchard  Company  finds  support  in  an 
analogous  line  of  cases,  where,  under  a  contract,  which  for  some 
reason  is  not  enforceable,  improvements  are  placed  on  the  land  of 
the  defendant.  In  these  cases,  he  has  received  a  benefit  in  the 
same  sense  that  a  benefit  was  received  in  the  principal  case,  and 
is  generally  held  for  the  value  of  the  labor  and  materials,  whether 
or  not  he  has  been  enriched  by  an  increase  in  the  market  value  of 
the  property .• 

J.  C.  D. 

'Dowling  V.  McKenney,  124  Mass.  478  (1877);  Barker  v.  Henderson,  58 
N.  J.  L.  26  (1895). 

^  Bristol  V.  Sutton,  115  Mich.  365  (1807). 

•White  V.  Wieland,  100  Mass.  291  (1872);  Smith  v.  Smith,  28  N.  J.  L. 
208  (i860).     ''The  plaintiff^  rkht  is  to  recover  upon  an  implied  contract  to 

pay  for  labor  and  materials  used  upon  his  property  at  his  request 

The  right  does  not  depend  upon  the  ultimate  benefit  received  by  the  owner." 
Vickers  v.  Ritchie,  202  Mass.  247  (1909),  commenting  upon  GUlis  v.  Cobbe, 
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Bankruptcy— State  Jurisdiction — ^Titlb  of  Trustee — A  purchaser  for 
value,  without  notice,  of  personal  property  in  New  Mexico  sold  under  an  attach- 
ment made  but  two  weeks  before  the  filing  of  a  petition  in  bankruptcy  aeainst 
the  owner  in  Illinois,  was  held  not  to  have  been  chargeable  with  knowledge  of 
the  bankruptcy  proceedings  without  actual  notice  and  hence  to  have  acquired, 
as  bona  fide  purchaser,  a  title  good  against  the  bankrupt's  trustee.  The  claim 
of  the  trustee  was  transferred  to  the  proceeds  of  the  sale.  Jones  v.  Springer, 
33  Sup.  Ct.  Rep.  64  (U.  S.,  1912). 

The  jurisdiction  of  a  state  court  in  a  pending  suit  is  not,  ipso  facto,  ousted 
by  the  adjudication  of  the  defendant  as  a  bankrupt.  The  state  court  cannot 
take  judicial  notice  of  such  adjudication;  it  must  be  informed  thereof  by  some 
proper  pleadings  in  the  case.  Eyster  v.  Gaff,  91  U.  S.  521  (1875);  Frank  v. 
Vollkommer,  205  U.  S.  529  (1906).  If  the  suit  terminates  m  a  judgment  afi;ainst 
the  bankrupt,  rendered  and  entered  after  the  adjudication  or  discharge  in  bank- 
ruptcy, the  bankrupt  cannot  plead  such  discharge  in  a  suit  upon  such  judg- 
ment. Revere  Copper  Co.  v.  Dimock,  90  N.  Y.  36  (1882);  Stevens  v.  Myers, 
72  N.  Y.  App.  128  (1902). 

Property  which  has  been  seized  by  an  officer  of  the  court,  by  virtue  of  its 
process,  is  to  be  considered  in  the  custody  of  the  court.  And  the  general  rule 
IS  that  no  other  court  can  interfere  with  that  possession  unless  it  be  an  ap- 
pellate court.  Buck  v.  Colbath,  3  Wall.  343  (U.  S.,  1865);  Shields  v.  Coleman, 
157  U.  S.  168  (1894);  Crompton  v.  Jesup,  68  Fed.  263  (1895).  Jurisdiction 
thus  acquired  cannot  be  taken  away  or  arrested  by  proceedings  in  another 
court.  Ex  parte  Chetwood,  165  U.  S.  4A3  (1896).  Even  though  the  property  be 
that  of  a  bankrupt,  unless  fraud  be  shown.  Southern  Loan  Co.  v.  Benbow, 
96  Fed.  Rep.  514  (1899),  or  unless  the  possession  was  acquired  within 
four  months  of  the  petition  in  bankruptcy.  Bankruptcy  Act,  1898,  §  67;  in  re 
Knight,  125  Fed.  Kep.  35  (1903).  If  the  action  was  begun  more  than  four 
months  before,  even  though  possession  was  not  taken  until  within  four  months 
of  the  filing  of  the  petition,  the  state  court  is  not  ousted  of  its  jurisdiction.  In 
re  English,  127  Fed.  Rep  940  (1904);  Metcalf  v.  Barker,  187  U.  S.  165  (1902); 
Pickers  v.  Roy,  187  U.  S.  177  (1902).  But  a  court  of  bankruptcy  has  jurisdic- 
tion summarily  to  inquire  whether  the  seizure  under  process  from  a  state  court 
was  upon  an  actual  basis  or  was  merely  cotorable.  In  re  Weinger  Co.,  126  Fed. 
Rep.  875  (1903). 

The  bankrupt's  estate  vests  by  operation  of  law  in  the  trustee  as  of  the 
date  of  the  adjudication.  B.  A.,  1808,  §  70  a,  except  as  to  property  exempted 
by  state  laws.  B.  A.,  1898,  §  6;  Lockwood  v.  Exch.  Bank,  190  U.  S.  294  (1902). 
The  trustee's  title  attaches  to  the  subjects  of  fraudulent  transfers  by  the  bank- 
rupt. Knapp  v.  Millwaukee  Trust  Co.,  216  U.  S.  54^  (1909).  But  the  trustee's 
title  is  subject  to  all  claims,  liens,  and  emiities  which  would  have  been  valid 
against  it  in  the  hands  of  the  bankrupt.  Zartman  v.  First  Nat.  Bank,  216  U. 
S.  134  (1909);  Security  Co.  v.  Hand,  206  U.  S.  415  (1907).  Whether  a  claim  or 
lien  which  antedates  the  petition  by  more  than  four  months,  is  good  or  void,  is 
determined  by  the  law  ot  the  particular  state.  Humphrey  v.  Tatman,  198  U. 
S.  91  (1905);  Hiscock  V.  Varick  Bank,  206  U.  S.  28  {1907);  Stickney  Coal  Co. 
V.  Goodwin,  95  Me.  246  (1901).  The  trustee  does  not  take  as  an  innocent  pur- 
chaser for  value;  title  voidable  in  the  bankrupt's  hand)  is  voidable  in  the  trus- 
tee's hands.     Hewit  v.  Berlin  Works,  194  U.  S.  296  (1903). 

By  §  67,  /  of  B.  A.,  1898,  all  judgments,  attachments  and  other  liens  ob- 
tained by  process  of  law  within  four  months  preceding  the  filing  of  the  petition 
are  void,  except  as  to  innocent  purchasers  for  value  thereunder.  One  who  buys 
without  knowledge  or  notice  ot  the  bankruptcy  proceedings  is  a  bona  fide  pur- 
chaser and  will  be  protected.  Jones  v.  Sprmger,  supra;  Eyster  v.  Gaff,  supra. 
But  otherwise  if  he  purchases  with  knowledge  of  the  bankruptcy.    Brown  v.  Case, 

(332) 
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i8o  Mass.  45  (1901).  And  one  who  sells  property  of  a  bankrupt  under  a  lien 
or  attachment,  acquired  within  four  months  of  the  petition,  is  liable  for  con- 
version. Jones  V.  Stevens,  94  Me.  582  (1901).  And  although  a  state  law  de- 
clares an  attaching  creditor  to  be  a  bona  fide  purchaser  as  against  third  persons, 
yet  if  the  attachment  proceedings  began  within  four  months  of  the  petition, 
the  attachment  is  void  as  against  the  trustee.  In  re  Kaupisch  Co.,  107  Fed. 
Rep.  93  (1901). 

BsBACH  OF  Promise  of  Marriage — Offer  to  Renew  Contract — An 
offer  by  defendant,  to  renew  and  perform  the  contract  of  marriage,  made  after 
action  is  begun  on  a  breach  thereof,  constitutes  no  defense  to  the  action;  nor 
will  it  be  heard  in  mitigation  of  damages  or  as  bearing  on  the  amount  of  dam- 
ages.   Kendall  v.  Dunn,  76  S.  E.  Rep.  428  (W.  Va.,  1912). 

The  principal  case  is  in  accord  with  the  universal  rule  that  a  defendant's 
offer  to  marry  after  breach  and  suit  begun  is  no  defense.  Kurtz  v.  Frank, 
76  Ind.  594  (1881);  Leefman  v.  Soloman,  7  Abb.  Pr.  4.09  (N.  Y.,  1858);  South- 
ward V.  Reidford,  6  Cow.  254.  (N.  Y.,  1826).  Some  jurisdictions,  however,  al- 
low such  an  offer  to  be  considered  in  mitigation  of  damages.  Kelly  v.  Renfro, 
9  Ala.  325  (1846). 

Where  the  defendant  bona  fide  offers  to  marry  plaintiff,  although  the  de- 
fendant's conduct  previously  was  such  as  would  justify  plaintiff  in  terminating 
the  engagement,  but  plaintiff  has  not  signified  an  intention  to  do  so,  such  offer 
seems  to  be  a  defense.  Kelly  v.  Renfro,  9  Ala.  325  (1846).  Where  the  parties 
actually  intermarry,  the  action,  of  course,  abates.  Harris  v.  Tison,  63  Ga. 
629  (1879).  According  to  the  principal  case,  an  offer  to  renew  and  perform, 
if  made  before  suit  brought,  may  go  to  mitigate  damages. 

It  seems  to  be  well  established  that  evidence  of  events  occuring  after  the 
beginning  of  the  suit  cannot  be  given  in  aggravation  or  mitigation  of  damages; 
and  it  is  on  this  princiole  that  the  decision  ofthe  principal  case  is  based.  Green- 
leaf  V.  McColley,  14  N.  H.  303  (1843);  Miller  v.  Hayes,  34  Iowa  496  (1872); 
Dent  v.  Pickens,  34  W.  Va.  240  (1890). 

Contempt — By  Judge  of  Trial  Court — Upon  the  reversal  of  a  cause  of 
action  tried  before  the  respondent,  he  published  an  article  scandalizing  the 
judicial  action  of  the  appellate  court,  reflecting  upon  the  character  of  the  judges 
in  their  judicial  capacity  and  tending  to  bring  the  court,  as  well  as  the  individual 
members,  into  contempt  and  ridicule.  It  was  held  that  the  respondent  was  in 
contempt  and  his  position  as  judge  of  an  inferior  court  not  only  did  not  excuse 
his  offense  but  in  fact  greatly  aggravated  it.  In  re  Fite,  76  S.  E.  Rep.  397  (Ga., 
1912). 

Although  cases  of  contempt  are  by  no  means  rare,  yet  one  of  this  char- 
acter is  an  exception.  However,  in  Nevada,  a  district  judge  in  open  court,  but 
not  in  the  procc^edings  of  the  case,  attacked  the  review  court  for  its  reversal  and 
was  held  in  contempt.  In  re  Breen,  30  Nev.  164  (1908).  Also  a  deputy  marshal 
was  guilty  of  criminal  contempt  in  writing  to  his  commissioner,  "Your  post 
card  at  hand.  I  will  have  to  tell  my  self-adopted  boss,  study  your  official  du- 
ties and  let  your  warrants  come  through  proper  channel."  In  re  Perkins, 
100  Fed.  950  (1900). 

"Any  act  or  conduct  on  the  part  of  the  judges  of  an  inferior  court,  in  dis- 
respect of,  or  in  disobedience  of  the  mandate  of  a  superior  court,  pending  an 
appeal  thereto  is  contempt."  Rapalje,  Contempt,  Sect.  54.  But  the  cases 
there  cited  are  cases  of  civil  contempt  like  refusal  to  obey  a  mandamus.  Ex  parte 
Carnochan,  T.  U.  P.  Charit.  315  (Ga.,  1810). 

If  the  officers  of  the  court  can  be  guilty  of  criminal  contempt  as  attorneys, 
People  V.  District  Court,  8  Pac.  Rep.  242  (Col.,  1901);  receivers,  Clark  v.  Bur- 
ninger,  43  Superior  344  (N.  Y.,  1878),  affirmed  in  75  N.  Y.  344;  sheriffs.  Rice 
y.  McClintock,  Ind.  354  (S.  Car.,  1838),  there  is  no  reason  why  the  court 
itself  should  be  protected,  for  as  was  said  in  the  principal  case,  '  'No  man,  no 
matter  how  high  his  station,  is  exempt  from  punishment  for  crime." 

For  the  Pennsvlvania  and  federal  statutes  limitinp;  the  power  of  courts 
over  contempt  and  expressly  forbidding  summary  punishment  of  newspaper 
contempt,  see  Loyd*s  "Selected  Cases  on  Civil  Pnx^ure,"  page  177  and  ci- 
tations. 
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Contracts— Accord  and  Satisfaction — ^Payiibnt  of  a  Less  Sum — ^The 
amount  due  being  unliquidated,  the  debtor  sent  a  check  for  a  less  sum  than  de- 
manded with  the  condition  upon  its  face  that  it  was  in  full  payment  df  all  de- 
mands and  if  unsatisfactory  to  be  returned  ac  once.  The  creditor  returned  it 
as  unsatisfactory,  but  subsequently  received  another  check  for  the  same  amount 
without  the  condition,  and  it  was  hdd  that  this  did  not  amount  to  accord  and 
satisfaction.     Rose  v.  American  Paper  Co.,  85  Atl.  Rep.  354  (N.  J.,  1913). 

It  is  almost  universally  held  that  where  a  claim  is  unliquidated  or  in  dis- 
pute, payment  and  acceptance  of  a  less  sum  than  claimed,  in  satisfaction,  oper- 
ates as  an  accord  and  satisfaction.  Murphy  v.  U.  S.,  104  U.  S.  464  (1881); 
Stimpson  v.  Poole,  141  Mass.  502  (1885);  Wisner  v.  Schopp,  34  N.  Y.,  App. 
Div.  199  (1898);  Harlow  v.  Wilkensburg,  189  Pa.  443  (1890);  Wilkinson  v. 
Byers,  i  A.  and  E.  106  (Eng.,  1834).  However,  the  offer  of  the  payment  of 
less  sum  than  claimed  must  be  accompanied  by  such  acts  and  decutrations  as 
amount  to  a  condition,  that  if  it  is  accepted  it  is  to  be  in  full  satisfac- 
tion. Washington  Natural  Gas  Co.  v.  Johnson,  123  Pa.  576  (1888);  Deutmann 
V.  Kllpatrick,  46  Mo.  App.  624  (1891);  Ostrander  v.  Scott,  161  111.  339  (1896). 

Tne  condition  that  if  a  tender  be  accepted  it  shall  be  in  full  satisfaction 
of  the  disputed  claim  may  be  expressed  in  the  check  itself,  Kerr  v.  Sanders,  122 
N.  C.  6^5  (1898);  or  in  the  letter  or  account,  Whitaker  v.  Eilenberg,  70  N.  Y. 
App.  Div.  489  (1902);  or  receipt  accompanyinp:  the  remittance,  Nassoiy  v. 
Tomlinson,  148  N.  Y.  ^6  (1896);  or  even  orally  in  conversation,  Cole  v.  Cham- 
plain  Trans.  Co.,  26  Vt.  87  (1853). 

Where  the  tender  or  offer  is  thus  made,  the  party  to  whom  it  is  made  has 
no  alternative  but  to  refuse  it  or  accept  it  upon  such  condition.  Bull  v.  Bull, 
43  Conn.  4^5  (1876);  Deutmann  v.  Kilpatrick,  sufra. 

The  principal  case  is  in  accord  with  the  decided  weight  of  authority  that 
where  the  debtor  sends  a  check,  stating  it  to  be  in  full  and  asking  that  it  be  re- 
turned if  not  satisfactory,  and  the  creditor  retains  it,  there  is  an  accord  and 
satisfaction.  Hutter  v.  Stoddard,  83  Ind.  539  (1882);  Freibere  v.  Moffet,  91 
Hun.  17  (N.  Y.,  1895);  Fuller  v.  Kemp,  138  N.  Y.  231  (1893).  In  the  prin- 
cipal case  there  was  no  such  retention. 

Contracts— Agency— Sunday  Law— In  Krzyminski  v.  Callahan,  100  N. 
E.  Rep.  33s  (Mass.,  1913),  it  was  held  that  the  appointment  on  Sunday,  by  a 
principal,  of  an  agent  to  sign  in  his  behalf  a  contract  for  the  sale  of  real  estate, 
IS  a  transaction  A  secular  business  and  is  void;  and,  without  other  authority, 
the  agent  may  not  make  a  binding  contract  for  his  principal.  The  decision 
follows  the  rule  laid  down  in  Clough  v.  I>avis,  9  N.  H  500  (1838);  Saltmarsh 
V.  Tuthill,  13  Ala.  405  (1848);  Davis  v.  Barger,  5^  Ind.  54  (1877). 

At  conmion  law,  contiacts  entered  into  on  Sunday  wen  as  valid  as  those 
made  on  any  other  day.  Drury  v.  Defontaine.  i  Taunt.  131  (1808);  Shuman 
V.  Shuman,  27  Pa.  90  (1856).  The  doctrine  that  contracts  made  on  Sunday 
re  void  depends,  therefore,  entirely  on  statutory  enactment.  Hence,  a  con- 
tract made  on  Sunday  in  violation  of  a  statute,  is  an  illegal  contract  and  void 
between  the  parties.  Davis  v.  B  tiger,  su^a;  Swann  v.  Swann,  21  Fed.  299 
(1884);  Bank  v.  Kingsley,  84  Me.  in  (1891). 

The  doctrine  of  the  principal  case  seems  to  be  in  accord  with  the  rule  al- 
ready laid  down  in  Massachusetts,  that  a  contract,  not  of  necessity  or  charity, 
is  void  if  made  on  the  Lord's  day  between  sunrise  and  sunset.  Pattee  v.  Greely, 
54  Mass.  284  (1847);  Merriam  v.  Steams,  64  Mass.  257  (1852).  And  it  is  also 
the  rule  generally  adopted.  BenJross  v.  State,  5  Ga.  App.  175  (1908);  Riddle 
V.  Keller,  61  N.  J.  E<).  51A  (1901);  Lee  v.  Drake,  10  Pa.  Co.  ^t.  276.  However, 
an  instrument  requinng  delivery  is  not  void  beoiuse  signed  on  Sunday.  Harris 
V.  Morse,  49  Me.  432  (1862);  Beiteman's  Appeal,  55  Pa.  183  (1867);  Hall  v. 
Parker,  37  Mk±.  590  (1877);  Gibbs  Mfg.  Co.  v.  Brucktr,  in  U.  S.  5^7  (1884). 
The  mere  carrying  on  of  negotiations  on  Sunday,  however,  will  not  invalidate 
a  contract  completed  on  a  secular  day.  The  final  consummation  of  the  con- 
tract on  Sunday  b  necessary  to  bring  it  within  the  prohibition  of  the  Sunday 
statute  .  King  v.  Fleming.  72  III.  21  (1874);  Tyler  v.  Waddii^^ham,  %S  Conn. 
375  (1890);  Hurr  V.  Nivinson  69  Atl.  1094  (N.  J.,  1908);  Shepley  v.  Siegil  Co.» 
ao3  Mass.  43  (1909). 
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A&  to  what  is  necessary  work  within  the  Sunday  statutes,  see  60  Univ.  of 
Penna.  Law  Review,  522. 

Corporations — Bonus  Dividend— Capital  or  Income — ^A  company, 
wishing  to  capitalize  a  large  reserve  fund,  offered  to  its  shareholders  £10  per 
share  as  a  bonus  dividend,  or  another  share  of  stock  fully  paid  up.  The  value 
of  the  latter  was  about  £30.  Trustees  by  will,  holding  in  trust  two  hundred 
shares  of  the  stock,  chose  to  accept  the  shares  rather  than  the  cash  bonus.  On 
the  question  arising  as  to  whether  the  shares  were  capital  or  income,  the  court 
supported  the  trustees  in  holding  the  shares  to  be  capital,  since  the  company, 
with  the  evident  intention  to  capitalize  the  reserve  fund,  had  made  the  taking 
of  the  shares  of  so  much  greater  advantage  than  accepting  the  cash  bonus,  that 
the  shareholders  were  precluded  from  making  a  free  choice,  and  shares  so  ac- 
cepted represented  capital. 

The  old  English  doctrine  would  seem  to  make  all  bonus  dividends  capital. 
Paris  V.  Paris,  10  Ves.  185  (1804),  whether  the  distribution  was  of  money  or  of 
stock.  The  leading  modem  case  is  Bouch  v.  Sproule,  12  App.  Cas.  385  (1887), 
with  facts  closely  similar  to  the  principal  case.  The  test  there  laid  down  was 
that  the  whole  question  hinged  on  the  intendment  of  the  company  when  making 
the  distribution.  If  the  company  declared  a  bonus  dividend  and  offered  new 
stock  at  the  same  time  to  the  shareholders,  with  no  intention  to  capitalize  the 
surplus  dividend  declared,  this  dividend  would  be  the  property  of  the  life  ten- 
ant, but  where  the  offer  is  so  arranged  that  it  is  evident  from  the  whole  transac- 
tion that  the  shareholder  will  accept  the  shares  in  lieu  of  the  cash  bonus  and  the 
evident  intent  is  to  capitalize  this  accumulation  of  profits,  or  floating  capital, 
then  the  dividend  is  capital,  not  income.  In  the  former  case,  if  the  trustee 
accepts  the  shares,  he  should  sell  them,  turn  over  the  cash  dividend  offered  and 
retain  the  surplus  as  capital.  In  re  Malam,  (1898)  3  Ch.  528.  In  Bouch  v. 
Sproule,  supra,  the  allotment  of  stock  was  held  capital  and  went  to  the  remainder- 
man. Cf.  in  re  Northage,  (1891)  60  L.  J.  488,  where  the  allotment  of  stock  was 
income,  because  there  was  no  intent  to  increase  the  capitalization  of  the  com- 
pany. For  a  discussion  of  the  American  cases,  see  University  of  Pennsylvania 
Law  Review,  Vol.  60,  page  130  (1911-1912),  and  Vol.  61,  page  48  (1912-1913). 

Corporations — Directors — Inspection  of  Books — In  Macken  v.  Elec- 
t  ical  Mfg.  Co.,  237  Pa.  212  (191 2),  it  was  held  that  a  director  has  the  unquali- 
fied right  to  inspect  the  books  of  the  corporation,  and  all  he  need  show  to  have 
a  writ  of  mandamus  issue  to  compel  the  officer  of  such  corporation  to  allow  him 
to  make  an  inspection,  is  that  he  is  a  director  of  the  company,  that  he  has  de- 
manded permission  to  examine,  and  that  his  demand  has  been  refused. 

This  case  follows  People  v.  Central  Fish  Co.,  117  N.  Y.  App.  Div.  77  (1Q07), 
which  holds  that  directors  and  administrative  officers  have  an  absolute  rignt  to 
inspect  the  books  without  regard  to  motive,  and  it  is  in  accord  with  the  few 
cases  which  have  been  decided  upon  this  subject.  Stone  v.  Kellogg,  62  111. 
App.  444  (1895);  People  ex  rel.  v.  Columbia  Paper  Bag  Co.,  10^  N.  Y.  App. 
Div.  2oiB  (1905).  In  Stone  v.  Kellogg,  suffra,  it  was  held  that  the  majority  of 
the  board  cannot  lawfully  exclude  a  minority  from  the  right. 

In  Pennsylvania,  the  right  of  a  stockholder  to  inspect  has  been  sustained 
in  face  of  the  averment  of  a  belief  that  the  demand  for  inspection  was  not  in 
good  faith,  but  for  the  purpose  of  usine  the  information  as  a  director  in  a  com- 
peting company.  Kuhback  v.  Cut  Glass  Co.,  220  Pa.  427  (1908).  In  other 
states,  the  common  law  right  of  a  stockholder  to  inspect  all  the  books  and 
records  of  the  corporation  at  proper  and  reasonable  times  has  been  sustained. 
People  V.  Mott,  i  Howard  Prac.  247  (N.  Y.,  1845);  Lewis  v.  Brainerd,  53  Vt. 
519  (1881);  Huyler  v.  Cragin  Cattle  Co.,  40  N.  J.  Eq.  392  (1885);  Richardson 
V.  Swift,  7  Houston  137  (Del.,  1885);  State  ex,  rel,  English  v.  Lazarus,  127 
Mo.  App.  401  (1907);  Andrews  v.  Mines  Corporation,  205  Mass.  121  (1910). 

In  most  states,  as  well  as  in  England,  the  right  of  a  stockholder  to  inspect 
the  books  of  a  corporation,  has  been  secured  by  statutej  and  by  constitutional 
provisions.  Com.  v.  Phila.  and  R.  R.  Co.,  3  Pa.  Dist.  115  (1894);  Bowidette 
V.  Gasliffht  Co.,  49  La.  Ann.  1556  (1897).  The  right  to  inspect  the  books  in- 
cludes the  right  to  make  the  inspection  by  agent,  solicitor,  counsel  or  expert. 
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Blair  v.  Massey,  Ir.  Rep.  5  Eq.  623  (1871);  Ellsworth  v.  Dorwart,  95  Iowa  loS 
(1895);  Foster  V.  White,  86  Ala.  467  (1888);  Blymyer  v.  Iron  Works  Co..  5  Ohio 
N.  P.  71  (1898);  State  V.  Citizens'  Bank,  51  La.  Ann.  426  (1899). 

Criminal  Procbdusb — Unauthorized  Discharge  of  Jury — In  Parker 
V.  State,  59  Southern  Rep.  31^  (Ala.,  1912)  the  defendants  were  under  indict- 
ment for  manslaughter.  The  jury  were  given  the  case  at  about  six  o'clock  in 
the  evening;  at  ten,  they  summoned  the  sheriff,  announced  that  they  had  reached 
a  conclusion,  and  ^ve  him  a  piece  of  paper  on  which  their  verdict  was  written. 
The  sheriff  went  m  search  of  the  judge,  but  finding  him  asleep,  returned  and 
discharged  the  jury.  They  were  assembled  the  next  morning  an  hour  before 
the  opening  of  court,  but  did  not  consider  or  deliberate  upon  their  verdict,  be- 
lieving that  their  work  had  been  fully  completed.  The  foreman  handed  the 
verdict  of  the  night  before  to  the  clerk  when  court  convened,  whereupon  the 
defendants  objected  and  filed  a  motion  to  that  effect;  the  court  accepted  the 
verdict,  and,  over  the  objection  of  the  defendants,  discharged  the  jury.  On  ap- 
peal it  was  held  that  the  verdict  having  been  delivered  to  the  sheriff  during  a 
recess  of  court  when  neither  the  judge  nor  defendants  were  present,  and  not  hav- 
ing been  subsequently  adopted  or  ratified  by  the  jury,  was  a  nullity.  Therefore^ 
since  the  jury  had  been  sworn,  the  trial  entered  upon,  and  the  jury  discharged 
without  warrant  of  law  over  the  defendant's  objection,  said  detendants  should 
be  discharged  from  further  prosecution  under  the  indictment. 

The  decision  of  the  court  that  a  discharge  of  the  xury  after  rendering  a  void 
verdict  amounts  to  an  acquittal,  the  prisoner  thus  having  been  once  m  jeop- 
ardy, seems  to  be  sustained  by  the  weight  of  authority  in  this  country.  Jack- 
son V.  State,  102  Ala.  76  (1893);  Hayes  v.  State,  107  Ala.  i  (1894);  People  v. 


Small,  I  Cal.  App.  320  (1905);  Schreiber  v.  Clapp,  13  Okl.  215  (1063);  State  v. 
Costello,  29  Wash.  366  (1902);  King  v.  People,  5  Hun.  207  (N.  Y.,  1875);  Mc- 
Cauley  v.  State,  26  Ala.  135  (1855);  People  v.  Jones,  48  Mich.  554  (1882);  Clark 
on  Criminal  Procedure,  Chap.  11,  page  391. 

The  defendant  must  object  to  the  verdict  before  the  dischai^ge  of  the  jury; 
he  cannot  acquiesce  in  the  verdict  and  then  claim  the  benefit  of  a  defect.  Gib* 
son  V.  Commonwealth,  2  Va.  Cas.  11 1  (181 7);  People  v.  Kern,  8  Utah  268  (1892}; 
Wilson  V.  State,  20  Ohio  26  (1870};  Kengen  v.  State,  46  Ind.  132  (1874). 

Easement — Character  and  Extent — Parol  Evidence — The  character 
and  extent  of  an  easement  are  to  be  determined  from  the  language  of  the  deed; 
and  if  that  is  ambiguous,  the  situation  of  the  property  and  the  surrounding 
circumstances  may  be  reverted  to,  in  order  to  ascertain  the  intention  of  parties, 
and  give  it  effect.  Lynch  v.  White,  et  al.  84  Atl.  Rep.  326  (Conn.,  1912).  This 
case  affirms  a  rule  which  has  been  quite  fully  litigated  in  its  jurisdiction.  Strong 
V.  Benedict,  5  Conn.  210  (1824);  Brown  v.  Slater,  16  Conn.  195  (1844);  Sweeney 
v.  Landers,  et  al,  80  Conn.  575  (1908);  Peck  v.  Mackowsky,  85  Conn.  190  (1912); 
and  is  in  accord  with  the  widely  adopted  principle  that  parol  evidence  is  ad- 
missable  to  explain  a  latent  ambiguity  in  a  deed.  Senger  v.  Senger,  81  Va., 
687  (1886);  Gilmer  v.  Stone,  120  U.  S.  586  (1886);  Linney  v.  Wood,  66  Tex. 
22  (1886).  This 'is  to  show  the  intent  at  the  time  of  the  grant.  Alderman  of 
Chesterfield's  Case,  Cro.  Eliz.  35  (1790);  Goughe  v.  Howarde,  3  Bulst.  125 
(1688);  Waterpark  v.  Finnell,  7  H.  L.  C.  650  (1859);  Morrison  v.  Marquardt» 
24  la.  64  (1867);  Collins  v.  Driscoll,  34  Conn.  43  (1867);  Noyes  v.  Hemphill, 
58  N.  H.  538  (1879).  That  intent  is  the  determining  element.  Bradley  v. 
Boom  Co.,  82  Mich.  9  (1890);  Jones  on  Easements,  §  87,  88,  and  89;  Gale  on 
Easements,  pp.  78-80.  But,  carUra,  Nunnelly  v.  Southern  Iron  Co.,  9^  Tenn. 
39;r  (1895),  ruling  that  the  f^rant  of  an  easement  must  contain  a  sufficient  de- 
scription of  the  land  which  is  to  be  subjected  to  the  servitude. 

Eminent  Domain— Necessity— Determination— When  the  l^islature 
has  authorized  a  public  or  private  corporation,  or  individuals,  to  condemn  such 
propertjr  as  may  be  necessary  for  a  defined  public  purpose,  without  designating 
the  particukr  property,  the  right  of  decision  is  vested,  primarily  at  least,  in  the 
party  to  whom  is  ^ven  the  power  to  condemn;  and  the  question  of  necessity 
18  not  open  to  judicial  review,  unless  so  provided  in  the  enabling  grant,  except 
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in  cases  of  bad  faith,  oppression,  or  unreasonable  conduct.  Board  of  Water 
Comm'rs.  of  City  of  Norwich  v.  Johnson,  a  al.,  84  Atl.  Rep.  727  (Conn.,  1912). 
This  decision  carries  out  numerous  earlier  Connecticut  decisions,  Todd  v.  Austin, 
M  Conn.  78  (1867);  N.  Y.  etc.  R.  R.  v.  Lx>ng,  69  Conn.  424  (1897).  It  aligns 
Itself  with  the  weight  of  American  authorities,  declaring  that  the  exercise  of  the 
r^ht  of  eminent  domain,  is  a  function  purely  legislative  or  political,  not  subject 
to  judicial  review.  Boom  Co.  v.  Patterson,  98  U.  S.  403  (1878);  Lynch  v. 
Forbes,  161  Mass.  302  (1894);  Hayford  v.  Bangor,  i02'Mt.  340  (1907);  Chicago, 
etc.  R.  Co.  v.  Pontiac,  169  111.  155  (1907);  Biddle  v.  Waterworks  Co.,  190  Pa. 
94  (1899);  Rome  V.  Waterworks  Co.,  100  N.  Y.  Suppl.  357  (1906).  And,  of 
course,  being  prima  fade  conclusive,  it  stands  good  until  impeached,  without 
waiting  for  judicial  affirmation.  City  of  Philadelphia  v.  Ward,  174  Pa.  45  (1896); 
re  City  of  Buffalo,  15  N.  Y.  Suppl.  123  (1891);  Deitrichs  v.  R.  R.,  13  Nebr.  361 
(1882);  Southern  Bridge  Co.  v.  Stone,  174  Mo.  i  (1903);  Warner  v.  Gunnison, 
2  Colo.  App.  430  (1892);  Simpson  v.  City  of  K.  C,  iii  Mo.  237  (1892);  Santa 
Ana  V.  Harlin,  99  Cal.  538  (1893). 

A  determination  under  such  power  is  impeachable  only  in  case  the  power 
has  been  abused.  Tidens  v.  Sanitary  Dist.,  149  111.  87  (1894);  Bass  v.  Ft. 
Wayne,  121  Ind.  389  (1889);  Hayford  v.  Bangor,  supra.;  Lvnch  v.  Forbes, 
supra.;  City  of  Phila.  v.  Ward,  supra.  Or  if  there  has  been  bad  faith  or  oppres- 
sion. Fall  River  Iron  Co.  v.  R.  R.,  87  Mass.  221  (1862);  Cotton  v.  Boom  Co., 
22  Minn.  372  (1876);  Douelas  v.  Byrnes,  57  Fed.  29  (1876). 

The  limited  number  of  decisions  contra,  of  which  Steams  v.  Barre,  73  Vt. 
281  (looi);  Reed  v.  Lx>uisvil]e  Bridge  Co.,  8  Bush.  69  (Ky.  1871);  and  Tracy 
V.  R.  K.,  80  Ky.  259  (1882),  are  strongest,  leave  unanswered,  as  the  principal 
case  points  out,  the  objection  that  the  court,  in  imposing  the  re<]uirement  of 
judicial  approval  upon  the  determination  of  necessity,  is  encroaching  upon  the 
inherently  legislative  and  essentially  political  power  of  determining,  or  delegat- 
ing to  the  condemnor  to  determine,  what  is  the  necessity. 

Equity— Spbcific  Performance — Rents  and  Profits— In  a  contract  of 
sale  of  a  piece  of  land,  the  purchaser  agreed  to  release  the  vendor's  property  from 
a  mortgage  debt  of  $5,000,  and  pay  $1,000  in  cash;  the  vendor  delayed  to  convey, 
and  the  purchaser  filed  a  bill  for  specific  performance.  Before  bein^  entitled  to 
a  conveyance,  he  was  required  to  file  a  release  of  the  mortgage,  paying  principal 
and  interest,  and  to  deposit  $1,000  in  cash,  a  deposit  of  $6,000  not  being  deemed 
equivalent.  He  was  not  deemed  entitled  to  rents,  and  profits.  Bateman  v. 
Hopkins.  76  S.  E.  Rep.  253  (N.  C,  1912). 

The  decree  would  seem  conira  to  the  weight  of  authority.  It  is  the  unques- 
tioned rule  that  where  a  conveyance  of  land  is  ordered  on  a  contract  of  sale,  the 
purc>>aser  is  entitled  to  the  rents,  issues  and  profits,  the  seller  to  interest  on  the 
purchase  money,  unless  he  has  appropriated  it  to  the  use  of  the  vendor.  East- 
man V.  Simpson,  139  Mass.  348  (1865);  Bostick  v.  Beach,  105  N.  Y.  661  (1887). 
In  this  way  equity  endeavors  to  give  such  a  remedy  as  will  leave  the  parties  in  a 
situation  as  nearly  possible  like  that  which  would  exist  if  the  agreement  had  be«n 
carried  out.  So  when  a  vendor  has  delayed  in  making  a  conveyance  and  an 
assessment  has  been  charged  against  the  property,  equity  will  not  consider  such 
an  assessment  as  an  encumbrance  on  the  title,  in  carrying  out  the  contract  of 
sale.  Regette  v.  Timmer,  98  N.  Y.  App.  619  (1904).  If  the  vendee  is  in  pos- 
session, he  is  of  course  enjoying  the  rents  and  profits  of  the  land,  and  equity  de- 
crees only  interest  on  the  purchase  money  to  the  vendor.  In  Davis  v.  Parker, 
14  Allen  9^  (Mass.,  186;^),  the  land  involved  was  timber  land;  the  vendor  was 
not  allowea  to  take  the  interest  of  the  purchase  on  the  ground  that  the  vendee 
had  the  profit  of  one  year's  growth.  There  is  another  rule  that  when  the  con- 
tract leaves  the  amount  of  the  purchase  money  to  be  ascertained,  notwithstanding 
a  stipulation  that  the  interest  is  to  run  from  the  date  of  the  contract,  equity  wifl 
not  grant  the  interest  to  the  vendor,  except  from  the  time  when  the  amount  had 
been  ascertained  exactly.  Calting  v.  Great  Northern  Ry.  Co.,  18  W.  R.  21: 
21  L.  T.  N.  S.  17  (1869). 

Evidence — Photographs  and  Pictures— In  Cincinnati  R.  Co.  v.  DeOnzo, 
100  N.  £.  Rep.  320  (Ohio,  1912),  it  was  held  that  photographs  are  admissible 
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in  evidence  when  they  appear  to  have  been  accurately  taken,  and  are  proved  ta 
be  correct  representations  of  a  subject  in  controveny,  which  subject  cannot  it- 
self be  produced,  or  of  some  subject  incident  to  it,  and  also  of  such  a  nature  as  to 
throw  li^ht  upon  the  disputed  point.  As  it  was  also  necessary  for  the  plainti£F  to 
prove  his  ability,  prior  to  the  accident,  to  perform  certain  difficult  feats  of  per- 
sonal agility  and  skill,  and  he  had  given  oral  testimony  tending  to  describe  such 
feats,  it  was  not  error  to  admit  in  evidence  magazine  pictures  which  are  proved 
to  represent  the  facts  correctly,  and  calculated  to  enable  the  jury  more  clearly 
to  understand  and  apply  the  oral  evidence. 

This  is  in  accord  with  the  general  rule  that  whenever  it  is  relevant  or  impor- 
tant to  describe  a  person,  place  or  thing,  in  either  a  civil  or  criminal  case,  photo- 
graohs  or  pictures  are  admissible  for  the  piupose  of  explaining  and  applying  the 
evidence  in  a  cause  and  assisting  the  court  or  jury  in  understanding  the  case. 
Com.  V.  Connors,  156  Pa.  147  (1893);  Wilson  v.  U.  S.,  162  U.  S.  613  (1895); 
People  V.  Pustolka,  149  N.  Y.  570  (1896);  State  v.  Hersom,  90  Me.  273  (1897); 
Com.  V.  Best,  180  Mass.  ^92  (1902);  State  v.  Cook,  75  Conn.  267  (1902). 

Photographs  which  ao  not  throw  light  upon  any  controverted  point  are  not 
material  and  should  be  excluded.  In  re  Jessup,  81  Cal.  408  (1889);  People  v. 
Webster,  134  N.  Y.  73  (1893).  They  must  be  shown  by  extrinsic  evidence  to 
be  a  true  and  faithful  representation  of  the  place  or  subject  as  it  existed  at  the 
time  involved.  Chicago  v.  Vesey,  105  111.  App.  191  (1902);  Goldsboro  v.  N.  J. 
Cent.  R.  Co..  60  N.  J.  L.  49  (1897);  Beardslee  v.  Columbia  T*p.,  188  Pa.  496 
(1898).  The  foundation  for  their  introduction  may  be  laid  by  any  one  who 
testifies  to  their  correctness  as  representations  or  likenesses.  McGar  v.  Bristol, 
71  Conn.  652  (1899);  Steasny  v.  Metropolitan  R.  C,  172  N.  Y.  656  (1901); 
Mow  V.  People,  31  Col.  351  (1903). 

It  is  a  preliminary  question  to  be  determined  by  the  presiding  judge  whether 
a  photograph  is  sufficiently  verified.  Carey  v.  Hubbardston,  172  Mass.  106  (i8<)8); 
Jameson  v.  Weld,  93  Me.  ^5  (1899);  Chicago  v.  Vesey,  supra;  or  whether  it  is 
practically  instructive;  Pntchard  v.  Austin,  69  N.  H.  367  (1898);  Dolan  v. 
Mutual  Assoc.,  173  Mass,  197  (1899). 

Insurance— AcciDBNT  Policy — Proximate  Cause  op  Injury  — In  an 
action  on  an  accident  policy  which  provided  for  recovery  where  injury  or 
death  was  caused  "directly  and  independently  of  all  other  causes,  through  ex- 
ternal, accidental  and  violent  means,  it  was  held  that  when  at  time  of  the  acci- 
dent there  was  an  existing  disease,  which,  co-operating  with  the  accident,  resulted 
in  the  injury  or  death,  the  accident  cannot  be  considered  as  the  sole  cause  or  the 
cause  independent  of  all  other  causes.  Penn  v.  Standard  Life  Ins.  Co.,  76  S.  £. 
Rep.  262  (N.  C,  1912). 

This  case  raises  the  question  of  proximate  cause  and  presents  the  usual 
difficulty  of  practically  applying  the  simple  rule  that  the  company  is  liable  when 
the  accident  is  the  proximate  cause  of  the  result.  In  accident  insurance,  how- 
ever, proximate  cause  has  a  somewhat  unusual  relation  to  liability,  as  liability  is 
fixed  by  the  contract  of  insurance,  and  the  question  to  be  determined  is,  '  'does 
this  contract  cover  this  condition  of  affairs?  **  Traveler's  Ins.  Co.  v.  Melick,  65 
Fed.  178  (1804).  In  Freeman  v.  Mercantile  Mut.  Ass'n,  156  Mass.  351  (1892), 
a  fall  which  brought  on  a  renewed  attack  of  peritonitis,  causing  death,  was  held 
to  be  the  proximate  cause.  So  also  in  Fetter  v.  Fidelity  &  Casualty  Co.,  174 
Mo.  256  (1903),  in  which  case  a  fall  ruptured  a  kidney,  claimed  to  beal  ready 
cancerous.  Tnese  two  cases  and  others  cited  therein  have  often  been  supposed 
to  lay  down  a  rule  in  conflict  with  the  rule  of  the  principal  case,  but  they  were 

S plained  by  the  court  in  the  principle  case  on  the  ^una  that  the  question  was 
t  to  the  jury  as  to  whether  there  was  a  pre-existmg  disease  co-operating  with 
the  accident  and  that,  under  the  charge  of  the  court,  the  jury  must  necessarily 
have  found  that,  even  if  there  were  a  prp-existing  disease,  it  did  not  co-operate 
with  the  accident,  and  hence  alk>wed  lecoverv.  The  true  doctrine  is  not  that 
the  mere  existence  of  a  previous  malady  at  the  time  of  the  accident  would  de- 
feat recovery,  if,  by  itself,  it  would  ultimately  have  produced  the  injury,  although 
it  did  not  co-operate  with  the  accident  in  causing  it,  but  that  if  the  two,  accident 
and  disease,  acting  together,  were  the  producing  causes  of  it,  the  plaintiff  could 
not  recover.    Ward  v.  Aetna  Life  Int.  Co.,  85  Nco.  471  (1909) ;  N.  A.  Casualty  Co 
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V.  Shields,  155  Fed.  54  (1907);  Cary  v.  P.  A.  Ins.  Co..  127  Wis.  67  (1906);  White 
V.  S.  L,  &  Ace.  Ins.  Co.,  95  Minn.  77  (1905). 

Where  disease  was  contracted  from  handling  rags  recovery  was  allowed, 
Columbia  Paper  Co.  v  Fed.  Co.,  104  Mo.  App.  157  (1904) ;  so  also  where  a  hostler 
contracted  glanders  from  a  diseased  horse,  H.  P.  Hood  &  Sons  v.  Maryland 
Casualty  Co.,  92  N.  E.  329  (Mass.,  1910);  hnt  contra,  vecGvery  was  denied  where 
anthrax  was  contracted  from  handling  hides.  Bacon  v.  U.  S.  Mut.  Co.,  123  N. 
Y.  304  (1890).  A  wound  produced  by  an  accident,  which  causes  one  to  fall  into 
the  water  and  drown,  makes  a  case  of  accidental  death.  Mallory  v.  Travelers 
Ins.  Co.,  ^7  N.  Y.  72  (1871);  so  death  caused  by  choking  on  food,  American  Ace. 
Co.  V.  Reigart,  94  Ky.  ^7  (1893);  and  death  from  asphyxia  occasioned  by  deadly 
cas  in  a  shallow  well,  into  which  one  descends  to  fix  a  pump.  Pickett  v.  Pac. 
Mut.  L.  Ins.  Co.,  144  Pa.  79  (1981). 

Judges— Disqualification — Necbssity— In  State  v.  PoUey,  138  N.  W. 
Rep.  30  (S.  D.,  1912),  the  Supreme  Court  of  South  Dakota  was  applied  to  for  a 
wnt  of  prohibition  in  an  election  controversy  involving  the  terms  of  office  of 
four  of  the  five  members  of  the  court.  In  spite  of  the  interest  of  the  judges,  it 
was  decided  they  must  be  qualified  to  entertain  the  application,  as  there  was  no 
provision  for  substitutes  for  judges  of  the  Supreme  Court  who  might  be  disquali- 
fied, and  a  refusal  to  hear  it  would  leave  the  relator  without  remedy. 

Early  decisions  at  common  law  held  that  any  interest  by  the  judge  in  the 
controversy  would  disqualify  his  sitting  in  the  case  r^rdless  of  the  necessity 
of  the  occasion.  Anon.,  i  balk.  395  (1698);  Case  of  Faxham  Tithing,  2  Salk. 
606  (1704);  Mayor  of  London  v.  Markwich,  11  Mod.  164  (1709).  But  the 
stringency  of  this  rule  was  soon  relaxed,  for  in  The  Matter  of  the  Parishes  of 
Great  Charte  and  Kennington,  2  Strange  11 73  (1743),  it  was  said,  that  as  to  the 
case  of  public  corporations,  if  it  appeared  that  there  were  no  other  justices,  a 
party  interested  might  be  a  judg[e,  to  prevent  a  failure  of  justice.  The  English 
courts  have  adhered  to  this  pnnciple  with  little  or  no  exception.  Dimes  v. 
Grand  Junction  Canal,  3  H.  L.  C.  758,  10  Eng.  Rep.  301  (18^2);  Wellusson  v. 
Rendelsham,  7  H.  C.  C.  429,  i  Eng.  Rep.  72  (1869).  In  both  these  cases  it  was 
evident  that  the  parties  would  have  been  without  remedy  had  the  original  idea  of 
disqualification  for  interest  prevailed. 

In  this  country  the  tendency  of  the  courts  has  always  been  to  recognize 
this  rule  of  necessity.  Comm.  v.  Ryan,  5  Mass.  89  (1809);  13  Me.  324  (1816); 
Petition  of  Leefe,  2  Barb.  Ch.  39  (N.  Y.,  i846);TenEich  v.  Simpson,  11  Paige  177 
(N.  Y.,  1844);  Phila.  v.  Fox,  64  Pa.,  170  (1870);  Matter  of  Ryers,  72  N.  Y.  i 
(1878);  Heydenfeldt  v.  Touns,  27  Ala.  423  (1855);  State  v.  Houser,  122  Wis.  534 

(1904)- 

It  cannot  be  doubted  that  the  circumstances  in  the  principal  case  were 
sufficient  to  bar  a  judse  from  sittinj;  under  the  general  doctrine  of  what  constitutes 
interest.  State  v.  Wright,  37  Ohio.  St.  153  u  881);  Augusta  Southern  R.  R.  v. 
McDade,  105  Ga.  134  (1898);  Hesketh  v.  Braddock,  3  Burr.  1847  (1766);  Wil- 
liams V.  Robinson,  60  Mass.  335  (1850);  ex  parte  Cornwell,  144  Ala.  497  (1905); 
Graley  v.  Board  of  Commissioners,  174  Md.  181  (1910). 

^  Judgments— Amendments  After  Term— When  a  written  judgment  fails 
to  incorporate  the  true  sentence  or  judgment  of  the  court  throuj;h  a  mistake  of 
the  court,  upon  motion  after  the  term  the  judgment  may  be  set  aside  and  the  true 
jud^ent  entered  nunc  ^0  tunc.  But  the  facts  found  by  the  trial  court  are  not 
reviewable  by  the  appellate  court.  Creed  ei  al.  v.  Marshall  el  al,,  76  S.  E.  Rep. 
270  (N.  Car.,  1912). 

The  rule  that  the  record  admits  no  alteration  after  the  term  is  obsolete. 
Freeman  on  Judgments,  sec.  7i ;  and  this  power  exists  in  criminal  as  well  as  civil 
cases.    Ex  farte  Jones,  61  Ala.  390  (1878). 

The  prmcipal  case  sums  up  the  three  general  rules  as  to  amendments  after 
term:  i.  Where  a  judgment  has  been  actually  rendered,  but  not  entered  on  the 
record  on  account  of  an  accident  or  mistake  or  neglect  of  the  clerk,  upon  motion 
after  the  term  the  court  will  order  its  entry  nunc  pro  tunc  if  its  rendition  is  es- 
tablished and  no  intervening  rights  are  prejudiced.  Accord:  Oberndorfer  v. 
Moyer,  84  Pac.  Rep.  1102  (Utah,  1906). 
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2.  But  a  motion  made  after  term  to  amend  a  judgment  will  not  be  granted" 
where  the  purpose  is  to  enter  a  judgment  which  the  court  failed  to  render  at  the 
proper  time  or  to  change  the  judgment  actually  rendered  to  one  which  was  not 
rendered.    Accord:  Pursley  v.  Wickle,  ±  Ind.  App.  383  (1891). 

3.  Between  these  two  extremes  is  the  principal  case.  However,  there  is  a 
difference  as  to  what  can  authorize  an  amendment.  The  English  rule  is  that  the 
amendment  must  be  authorized  by  some  matter  of  record.  Doe  v.  Perkins,  3 
T.  R.  749  (1790).  Following  the  English  rule  are:  Makepiece  v.  Luken,  27* 
Md.  435  (1867);  De  Castro  v.  Richardson,  25  Cal.  49  (1864);  Giddings  v.  Gid- 
dings,  70  Iowa  486. 

Other  states  have  followed  the  more  liberal  view  and  allow  parol  evidence. 
Matheson's  Adms.  v.  Grant's  Adms.,  2  How.  263  (U.  S.,  1844);  Rugger  v.  Parker^ 

J  Gray  172   (Mass.,  1856);  Farquer  v.  Farquer,  19  111.68  (1857);  Hollister  v. 
udges,  8  Ohio  201  (1857);  Creed  v.  Marshall,  supra. 

The  practice  in  these  states  is  to  present  a  petition  and  motion  embodying 
the  defect  alleged  and  the  proposed  correction.  Notice  is  given  to  the  adverse- 
party  and  he  is  given  a  chance  to  contest.    Weed  v.  Weed,  25  Conn.  337  (1856). 

Malicious  Prosrcution — ^Abusb  of  Attachment  Process — ^When 
Action  Arises — ^Where  an  action  was  started  by  attachment  proceedings  and* 
defendant  brings  suit  for  malicious  prosecution,  it  was  held  that  even  though  there 
was  no  malicious  suing  out  of  the  attachment  yet  if  there  was  an  abuse  of  the 
process  the  action  is  maintainable  ^nd  in  such  case,  contrary  to  the  general  rule*, 
the  action  arises  immediately  upon  the  abuse  and  need  not  await  the  termina- 
tion of  the  suit  complained  of.    Wright  v.  Harris,  76  S.  E.  Rep.  (N.  C,  191 2). 

An  action  for  malicious  prosecution  is  maintainable  for  an  action,  civil  or 
criminal,  brought  with  a  design  to  do  mischief,  or  with  a  reckless  disregard  of 
the  rights  of  others,  or  an  intent  to  do  an  injury  co  another,  or  in  the  absence  of 
legal  eiLCUse,  or  any  other  motive  than  that  of  brining  a  party  to  justice.  Shan- 
non V.  Jon^,  76  Tex.  iai  (1890);  and  it  is  maintainable  for  the  prosecution  of  a. 
civil  suit,  without  probable  cause,  even  though  there  was  no  interference  with  the 
person  or  property  of  the  defendant.  Whipple  v.  Fuller,  11  Conn.  582  (1836);: 
Clofison  V.  Staples,  42  Vt.  209  (1869);  Eastin  v.  Bank,  66  Cal.  123  (1884);  Mea 
V.  Codman,  139  Mass.  136  (1885). 

An  action  may  be  maintained  for  the  malicious  prosecution  of  an  action  of 
replevin,  although  the  defendant  in  the  replevin  suit  recovered  the  damages- 
suffered  from  the  taking  and  detention  of  his  goods.  McPherson  v.  Runyon, 
41  Minn.  524  (1889).  It  is  not  material  whether  the  malicious  suit  was  com- 
menced by  process  of  attachment  or  by  summons  only.  Closson  v.  Staples,. 
supra;  McNamee  v.  Minke,  49  Md.  122  (1878);  Woods  v.  Finnell,  13  Bush.  633. 
(Ky.,  1878). 

The  malice  shown  need  not  be  actual,  but  may  be  legal,  f.  «.,  a  wrongfuf 
act  done  intentionally,  without  1^1  justification  or  excuse.  Peck  v.  Chouteau, 
91  Mo.  138  (1886);  Carothers  v.  Mclllheny,  63  Tex.  138  (i88j^);  Pullen  v.  Glid- 
den,  66  Me.  202  (1877);  Spear  v.  Hiles,  67  Wis.  350  (1886).  Or  a  purpose  not  in 
itself  unlawful,  but  pursued  by  unlawful  means.  Krug  v.  Ward,  77  111.  603. 
(1875);  Schmidt  v.  Weidman,  63  Pa.  173  (1869).  And  it  is  always  an  inference 
from  facts  and  circumstances  judicially  ascertained.  Berckner  v.  Com.,  14 
Bush  601  (Ky.,  1879);  Tooney  v.  State,  5  Tex.  App.,  165  (1878).  A  malicious: 
motive  must  be  proved  by  the  acts,  declarations  or  general  conduct  of  the  de- 
fendant. Walker  v.  Pittman,  108  Ind.  341  (1886).  But  it  may  be  inferred  from 
a  prosecution  without  probable  causs.  Bauer  v.  Clay,  8  Kan.  580  (1871) ;  Mowry 
V.  Whipple,  8  R.  I.  360  (1866). 

In  accord  with  the  principle  case,  it  has  been  held  that  when  the  process  of 
law  has  been  abused  and  prostituted  to  an  illegal  purpose,  it  is  perfectly  im- 
terial  whether  or  now  it  is  issued  for  a  just  cause  of  action,  or  whether  the  suit  was 
Itt^ally  terminated  or  not.  Grainger  v.  Hill,  4  Bing.  N.  C.  212  (Eng.,  1838)',. 
Mayer  v.  Walter,  64  Pa.  283  (1870). 

Negligence — Crossing  Accident — Duty  To  Stop — By  the  law  of  New 
Jersey  the  driver  of  a  horse-drawn  vehicle  is  not,  as  a  matter  of  law,  charged 
with  contributory  negligence  for  failure  to  stop  before  crossing  the  track  of  a 
steam  raihx)ad.    Penna.  R.  Co.  v.  Cash,  200  Fed.  337  (1913)- 
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It  is  general  law  that  it  is  the  duty  of  travelers  about  to  cross  a  railroad  track 
to  look  and  listen,  to  discover  approaching  trains.  The  duty  is  to  make  all 
reasonable  efforts  to  that  end  by  the  use  of  sight  and  hearing.  Whether  the 
failure  to  make  such  efforts  is  negligence  or  not  is  generally  a  question  for  the 
jury.  Metcalf  v.  Central  Vermont  R.  Co.,  78  Conn.  614  (1906);  Terre  Haute, 
«te.,  R.  Co.  V.  Voelker,  120  111.  540  (1889);  Funston  v.  Chicago,  etc.,  Ry.  Co., 
61  Iowa,  452  (1883);  Danskin  v.  Penna.  R.  Co.,  83  Atl.  Rep.  1006  (N.  J.,  1912), 
this  case  being  the  basis  of  the  decision  in  the  principal  case.  In  some  cases  it 
may  be  a  question  for  the  court.  Bannister  v.  Lake  Shore,  etc.,  Ry.  Co.,  113 
Mich.  530  (1897);  Chicago,  etc.,  Ry.  Co.  v.  Gertsen,  15  111.  App.  614  (1884); 
Havens  v.  Erie  Ry.  Co.,  41  N.  Y.  296  (1869). 

If  one's  view  of  the  train  is  obstructed,  he  is  under  the  duty  of  exercising 
^eater  care  in  listening  for  the  train,  and  vice  versa.  Weller  v.  Chicago,  etc., 
R.  Co.,  120  Mo.  635  (1893);  Shatta  v.  Erie  R.  Co.,  121  Fed.  678  (1903);  Salter 
V.  Utica,  etc,,  R.  Co.,  75  N.  Y.  273,  281  (1878);  Chicago,  eU.,  R.  Co.  v.  Barber, 
15  111.  App.  630  (1884). 

By  the  great  weight  of  authority  there  is  no  duty  to  stop  before  crossing  the 
railroad;  the  duty  to  stop  arises  only  where  circumstances  render  it  difficult  to 
see  and  hear  approaching  trains,  e.  g,,  fog,  darkness,  noise  of  wagon,  etc.  Malott 
V.  Hawlfins,  159  Ind.  127,  13^  (1902);  Schwanenfeldt  v.  Chicago,  etc.,  Ry.  Co., 
80  Neb.  790,  796  (1908);  Lewis  v.  Long  Island  R.  Co.,  162  N.  Y.  52,  63  (1900); 
Chase  v.  Maine  R.  Co.,  78  Me.  346  (1886);  H.  T.  C.  Ry.  Co.  v.  Wilson,  60  Texas, 
142  (1883);  Manly  v.  Delaware,  etc.,  Co.,  69  Vt.  loi  (1896).  In  Alabama  and 
Pennsylvania  the  duty,  before  crossing  tracks,  is  to  stop  as  well  as  look  and  listen 
and  the  failure  to  do  so  is  n^lijg;ence,  per  se.  Georgia  Cent.  R.  Co.  v.  Barnett, 
151  Ala.  407  (1907);  Ihrig  v.  Erie  R.  Co.,  210  Pa.  98  (1904).  A  distinction,  how- 
ever, has  been  made  in  Pennsylvania,  vis.,  that  after  going  upon  the  tracks  a 
failure  to  perform  that  duty  may  or  may  not  be  negligence  according  to  the  cir- 
cumstances. Cohen  v.  Phila.,  etc.,  R.  Co.,  211  Pa.  227  (1905).  If  necessary, 
the  driver  is  bound  to  get  out  of  his  vehicle  in  order  to  look  for  trains.  Manke- 
wicz  V.  Lehigh  Valley  R.  R.,  21A  Pa.  386  (1906).  A  ''bicycler's  stop,"  made 
by  circling,  is  not  a  stop  within  the  meaning  of  the  "stop,  look  and  listen  "rule. 
Robertson  v.  Penna.  R.  Co.,  180  Pa.  43  (1897).  The  rule  is  applicable  to  a  fire 
engine  on  its  way  to  a  fire.    Thompson  v.  Penna.  R.  Co.,  215  Pa.  113  (1906). 

It  is  to  be  noted  that  none  of  the  foregoing  cases  apply  to  motor  vehicles, 
and  in  New  Jersey  as  to  such  vehicles  the  rule  of  *  'stop,  look  and  listen  "  applies. 
Brommer  v.  Penna.  R.  Co.,  179  Fed.  577  (1910). 

Probate — Wills — ^Two  Persons  Dying  Together — Form  of  Adminis- 
trator's Oath — ^The  oath  of  the  applicant  for  letters  of  administration  must 
contain  a  statement  of  whether  or  not  the  decedent  had  ever  married,  and  if  so, 
whether  there  was  a  survivor  of  the  marriage.  A  new  rule  of  practice  in  English 
Probate  Courts  is  laid  down  in  the  Estate  of  Roby,  L.  R.  (19 13)  i  Probate  6 
(1912),  with  regard  to  cases  commorientes,  where  there  is  no  evidence,  or  where 
it  is  clear  there  is  not  sufficient  evidence  of  survivorship,  in  cases  of  husband  and 
wife  dying  together,  vis.,  that  in  the  future  application  will  be  made  in  the  Prin- 
cipal Probate  Re^^stry ,  and  not,  as  heretofore,  by  motion  to  the  court,  for  grants 
of^  probate  or  administration,  and  for  leave  to  vary  the  usual  form  of  oath.  Where 
however,  there  is  any  doubt  as  to  survivorship,  the  registrar  will  refer  the  case 
to  the  court  to  be  dealt  with  on  motion. 

The  former  rule  was  derived  from  the  directions  of  the  court  in  the  Goods  of 
Ewart,  I  Sw.  &  Tr.  258  (Probate,  1859),  where  leave  was  granted  to  vary  the 
oath  of  probate,  so  that  it  might  state  that  the  deceased  and  his  wife  perished  at 
the  time  named,  or  that,  after  making  inquiries,  the  applicant  for  letters  of  ad- 
ministration had  no  reason  to  believe  the  wife  survived  the  husband;  and  in  the 
Goods  of  Beynon,  L.  R.  1901  Prob.  Div.  141  (1901),  upon  cross  motions  by  the 
next  of  kin  of  the  husband  and  of  the  wife,  leave  was  granted  to  vary  the  form  of 
their  respective  oaths. 

The  new  rule  dispenses  with  the  delay  and  expense  incident  to  motions. 

Quasi  Contracts—Recovery  of  Money  in  Illegal  Contracts — In 
Sykes  v.  Thompson,  76  S.  E.  Rep.  252  (N.  C,  1912)  it  was  held  that  money  paid 
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on  demand,  and  on  threat  of  prosecudng  the  payer's  sons  for  a  criminal  offense, 
could  be  recovered.  It  tumecTout  that  the  charge  was  without  foundation  and 
recovery  was  allowed  because  of  the  defendant's  fraud. 

Ordinarily,  money  paid  to  compound  a  felony  or  to  suppress  a  prosecution  for 
the  commission  of  a  misdemeanor  is  not  recoverable.  The  former  is,  of  course,  a 
criminal  offense  in  itself,  while  the  latter  is,  or  was,  when  the  distinction  first  arose, 
not,  since  it  did  not  deprive  the  crown  of  the  forfeited  chattels  and  land,  which 
escheated  only  in  case  of  a  felony,  or  of  treason.  It  would  seem,  however,  that 
today  when  the  distinction  between  a  felony  and  misdemeanor  is  one  of  dtxtree, 
the  courts  would,  and  do,  look  with  very  great  disapproval  on  an  unofRcial 
quashing  of  a  prosecution  for  either  for  private  ends.  Fivaz  v.  Nichols,  2  C.  B. 
500  (Eng.,  1846);  Morse  v.  Woodworth,  155  Mass.  233  (1892). 

Where  there  is,  in  addition  to  this  common  delict  arising  from  the  suppres- 
sion of  the  charge,  fraud  or  duress  on  the  part  of  the  defendant,  the  courts  are 
growins  more  and  more  favorable  towards  a  recovery.  This  is  on  the  theory 
that,  although  the  parties  are  in  delicto,  they  are  not  in  pari  delicto,  and  that  the 
party  in  less  odium  should  be  permitted  to  recover  the  money  paid.  Examples 
of  this  type  of  cases  are  the  shell  game,  the  fraudulent  lottery,  and  the  "fixed" 
race.  Webb  v.  Tulchin,  25  N.  C.  485  (1843);  Gates  v.  Phalen,  2  Howard  376 
(U.  S.,  1844);  and  see  in  this  respect  the  interestine  case,  Hobbs  v.  Boatright, 
l<)f  Mo.  603  (1906).  The  case  summarized  in  the  first  paragraph  bases  its  de- 
cision on  this  theory,  that  added  to  the  original  delict  of  both  was  the  fraud  and 
duress  on  the  part  of  the  defendant 

It  does  not  appear  in  that  case  whether  the  offense  fraudulently  charged  was 
a  felony  or  a  misdemeanor.  It  was  obtaining  goods  under  false  pretenses;  and 
under  the  Code  of  1905  of  North  Carolina,  |  3431,  3432,  3434,  false  pretense 
may  be  either,  accoixling  to  the  method  used.  The  court  uiils  to  n^te  any  dis- 
tinction between  suppression  of  a  felony  or  of  a  misdemeanor,  and  apparently 
the  courts,  very  generally,  base  their  decision  not  on  the  character  of  the  offense 
charged,  but  on  the  method  of  charging  it.  If  there  is  any  fraud  or  duress  pre- 
sent, recovery  or  restitution  is  invariably  allowed.  Particularly  cogent  is  the 
equity  of  duress,  for  that  relieves  the  plaintiff  from  the  stigma  of  his  delict. 
Adams  v.  Irvinj:,  Nat'l  Bank  116  N.  Y.  606  (1889);  Williams  v.  Bayley,  i  Eng. 
&  Irish  App.  Cases  200  (1866);  Keener,  Quasi  Contracts,  p.  181.  In  one  very 
well  consioered  case,  a  deed  was  set  aside  because  of  fraud  and  duress,  where 
the  offence  alleged  was  grand  larceny,  a  felony.  Gorrenge  v.  Reed,  23  Utah 
135  (1900);  accord,  Burtan  v.  McMillan,  52  Fla.  469  (iSK>7).  Where,  how*ver, 
there  is  no  duress  or  fraud  and  the  deed  is  voluntary  and  is  given  as  a  restitution 
of  money  embezzled,  equity  will  not  set  it  aside.  Smith  v.  Rowley,  22  Barb. 
502  (N.  v.  Sup.  Ct.,  1873).  Nor  can  money  paid  under  similar  circumstances 
DC  recovered.  Haynes  v.  Rudd,  83  N.  Y.  251  (1880);  Packett  v.  Roquemore, 
55  Ga.  235  (1875).  f  n  the  former  of  these  two  cases,  the  court  expressly  points 
out  that  there  was  no  fraud  or  duress  present. 

Quasi  Contract— Recovery  of  Money  Paid  by  Mistake — In  Baylis 
v.  Bishop  of  London,  L.  R.  1913,  i  Ch.  Div.  127,  trustees  of  an  estate,  through 
mistake  of  fact,  continued  paying  tithe  rent-charges  on  leasehold  property  after 
the  lease  had  expired,  and  it  was  held  that  the  payments  could  be  recovered 
back  although  the  Bishop  had  turned  the  money  over  to  the  bankrupt  estate  of 
the  rector  of  the  parish;  the  court  refused  to  regard  the  Bishop  as  having  acted 
in  a  representative  capacity. 

A  payment  which  the  party  is  not  by  law  required  to  make,  made  under 
ignorance  of  the  facts  or  in  misapprehension  in  regard  thereto,  may  be  recovered 
back.  Durrant  v.  Ecclesiastical  Commissioners,  L.  R.  6  Q.  B.  Div.  234(1881); 
McKibben  v.  Doyle,  173  Pa.  579  (1896);  Haralson  County  v.  Golden,  104  Ga. 
19  (1894);  Truax  v.  Bliss^^  139  Mich^  153  (1905);  Egan  v.  Abbett,  74  N.  J.  L. 

"    ^     "  '       ');  Devin 


McKibben  v.  Doyle,  173  Pa.  579  (1896);  Haralsoii_County  v.  Golden,  104  Ga. 

lliss, 
4^  (1906);  Hathaway  v.  County  of  Delaware,  185  N. 
Edwards,  loi  111.  138  (1881);  Stotesbury  v.  Fordice,  I42''lnd.  490  (1895). 

By  the  great  weight  of  authority  a  payment,  made  under  a  mistalce  of  law 
with  a  full  understanding  of  the  facts,  cannot  be  recovered.  Brisbane  v.  Dacres, 
5  Taunton  143  (1813);  I^^al  Estate  Sav.  Inst.  v.  Under,  74  Pa.  371  (1873). 
Contra,  McMurty  v.  Ky.  Cent.  R.  Co.,  84  Ky.  462  (1884);  Mansfield  v.  Lynch, 
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59  Conn.  320  (1890).  Mistake  as  to  the  law  of  a  foreign  country  or  a  sister 
state  is  r^iarded  as  a  mistake  of  fact,  since  one  is  not  presumed  to  know  such 
law.  Haven  v.  Foster,  36  Mass.  112  (1829);  Norton  v.  Marden,  15  Me.  45 
(1838). 

The  theory  on  which  the  action  is  sustained  is  that  the  defendant  has  re- 
ceived something  which  in  good  conscience  he  ouffht  not  to  retain,  rather  than 
because  the  plaintiff  has  parted  with  something  by  mistake;  e.  g.  if  a  debtor 
by  mistake  pays  one  creditor  instead  of  another,  the  payment  cannot  be  recov- 
ered since  the  recipient  is  morally  entitled  to  retain  it.  Piatt  v.  Bromage,  34 
L.  J.  Exch.  63  (1864);  Pensacoia,  etc,,  R.  Co.  v.  Braxton,  34  Fla.  471,  479  (1894); 
Krumbhaar  v.  Gewdall,  153  Pa.  476  (1893). 

It  is  generally  held  that  where  th^  money  was  pad  to  a  person  known  to 
be  an  agent  for  a  principal,  the  agent  cannot  be  sued,  if,  before  he  had  notice 
of  the  mistake,  he  paid  the  money  over  to  his  principal.  Buller  v.  Harrison, 
Cowper  565  (1777);  Moors  v.  Bird,  190  Mass.  400  (1906);  Mayer  v.  Major,  63 
N.  Y.  455  (1875). 

If  one  was  actually  an  agent,  but  dealt  as  if  he  were  a  principal,  he  will  be 
liable  for  money  paid  to  him  by  mistake,  though  he  had  transferred  the  money 
to  his  undisclosed  principal,  and  he  will  have  to  bear  the  loss.  Newall  v.  Tom- 
linson.  L.  R.  6  C.  P.  405  (1871);  Smith  v.  Kelly,  43  Mich.  390  (1880).  The 
principal  case  is  analogous  to  and  in  accord  with  these  authorities. 

Sales — Liability  for  Impure  Food — Negligence  and  Warranty — A 
carrier  of  passengers  is  not  an  insurer  of  the  quality  of  canned  goods  furnished 
on  its  dining  cars,  and  where  the  goods  served  are  of  a  high  brand,  sold  by  a  reliable 
dealer,  guaranteed  under  the  Pure  Food  and  Drugs  Act  of  June  30,  1906,  and 
without  defect  discoverable  to  the  eye,  smell,  or  taste,  the  carrier  is  not  liable 
for  injuries  to  a  passenger  eating  the  eoods,  which  are  poisonous.  Bigelow  v. 
Maine  Central  R.  Co.,  85  Atl.  Rep.  (Me.,  1012).  This  accords  with  the  weight 
of  authority  as  shown  in  Julian  v.  Laubenberger,  16  N.  Y.  Misc.  646  (1896); 
Rocchi  V.  Schwabacker,  33  La.  Ann.  1364  (1881);  Copas  v.  Anglo- Amer.  Prov. 
Co.,  78  Mich.  541  (i889>f  Farrell  v.  Manhattan  M.  Co.,  198  Mass.  271, 285  (1908), 
that  the  liability  of  the  vendor,  where  he  is  sought  to  be  charged  upon  an  implied 
warranty  of  wholesomeness,  rests  upon  a  knowledge  or  means  of  knowledge 
open  to  him,  and  not  open  to  vendee,  e.  g,  skill  in  inspecting  and  observing  the 
quality  of  such  goods;  or  where  he  is  sought  to  be  charged  for  negligence  in  per- 
forming a  duty  voluntarily  assumed,  it  is  a  question  upon  the  whole 
facts.  Bishop  V  Webber,  139  Mass.  411  (1885);  Craft  v.  Parker,  Webb  &  Co., 
96  Mich.  245  (1893);  Hight  v.  Bacon,  126  \fass.  10  (1878);  Hoover  v.  Peters, 
18  Mich.  51  (1869);  Bohlen,  "Cases  on  Torts,"  p.  343,  n.  2.  That  a  vendor  of 
food  was  bound  at  his  peril  to  know  its  quality  was  ruled  in  Van  Branda  v. 
Fonda,  12  Johns.  468  (N.  Y.,  1815),  but  has  been  since  rigidly  modified  in  Dounce 
v.  Dow,  64  N.  Y.  ^11  (1876);  and  Burch  v.  Spence,  22  Hun.  509  (N.  Y.,  1878). 

The  result  of  these  cases  is  that  in  order  to  establish  liability  upon  the  ven- 
dor of  such  goods  negligence  must  be  proved,  or  an  express  warranty  shown. 

•  Sales— Transfer  of  Title — ^Appropriation  out  of  a  Homogeneous 
Mass — ^A  and  B  agreed  that  a  certain  part  of  cement  on  hand  at  B's  (the  seller's) 
warehouse  should  be  separated  from  the  rest  and  stacked  in  B's  bins  at  an  agreed 
price;  there  was  no  specific  agreement  as  to  the  time  of  delivery.  B  separated 
the  cement,  placed  it  in  bins  marked  with  A's  name  and  sent  A  a  bill  for  same, 
which  A  acKxiowledged  receiving  and  which  he  promised  to  pay.  The  cement 
was  destroyed  while  in  B's  warehouse,  but  through  no  fault  of  B's.  Held: 
there  was  prima  facie  evidence  from  the  separation  that  title  had  passed  to  A. 
Moreover,  A's  promise  to  remit  payment  amounted  to  an  acceptance  of  B's 
act  as  a  constructive  delivery.    Cook  v.  Bell,  59  S.  Rep.  273  (Ala.,  IQ12). 

In  the  court's  opinion,  it  is  said  that  in  the  case  of  a  contract  for  tne  sale 
of  part  of  a  known  and  dd^te  mass  in  the  vendor's  possession,  the  whole  mass 
being  of  the  same  kind,  quality  and  value,  the  agreement  becomes  an  executed 
sale  and  title  passes  as  soon  as  the  vendee's  portion  b  separated  from  the  mass 
and  identified  as  such,  provided  that  under  the  contract,  the  vendor  is  to  make 
selection  and  the  sale  is  not  for  cash  on  delivery.  35  Cyc.  pp.  281,  292,  293; 
Benjamin  on  Sales  (6th  Amer.  Ed.)  608. 
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It  is  the  general  rule  that  property  sold  out  of  a  mass,  and  not  particularly 
identified  by  marlcs  or  peculiarities*  must  be  divided  from  the  bulk,  set  aside 
and  specifically  appropriated  for  delivery  before  title  can  pass.  Haldeman  v. 
Duncan,  51  Pa.  66  (1865);  Lighthouse  v.  Nat.  Bank,  162  N.  Y.  336  (1900); 
Keeler  v.  Goodwin,  11 1  Mass.  490  (1873).  But  this  doctrine  is  general  only 
where  the  mass  is  composed  of  items  differing  from  each  other  in  value,  quality, 
etc.,  while  alike  in  kind. 

There  is,  however,  a  conflict  where  the  mass  from  which  the  part  sold  is 
to  be  taken  is  indistinguishable  and  homogeneous  (as  wine,  oil,  grain,  etc.)  and 
the  vendor  and  vendee  intend  title  to  pass  at  the  time  of  the  sale.  The  cases 
following  Kimberly  v.  Patchin,  19  N.  V.  330  (1859),  hold  that  no  division  or 
separation  la  necessary  to  the  passii^^  of  title  to  goods  sold  out  of  a  mass  where 
the  vendor  and  vendee  both  intend  title  to  l>ass,  and  there  is  absolutely  no  dis- 
tinction between  the  part  sold  and  the  remainder  of  the  bulk,  i.  e,,  the  mass  is 
composed  of  indistinguishable  and  homogeneous  units.  Hoffman  v.  King, 
58  Wis.  314  (1883);  Conboy  v.  Petty,  60  111.  App.  117  (18^);  Bank  v.  Wilder, 
34  Minn.  149  (1885).  The  weight  of  authority,  however,  is  that  even  in  such 
a  case,  there  must  be  a  separation,  and  the  part  sold  must  be  set  apart,  par- 
ticularly identified  and  specifically  appropriated  before  title  passes  even  though 
there  is  a  clear  intent  to  the  contrary.  Popes  v.  Lane,  9  Allen  502  (Mass., 
1865);  Fleming  v.  State,  106  Ga.  ^59  (1898);  Jeraulds  v.  Brown,  64  N.  H.  606 
(1887);  Keeler  v.  Goodwin,  11 1  Mass.  490  (1873). 

Torts — ^Assignability  of  Action — ^Wastb — In  an  action  by  an  assignee 
of  a  leasehold  against  a  tenant,  for  damages  for  waste,  it  was  held  that  the  claim 
sounded  not  in  covenant,  but  in  tort  and  was  therefore  personal  and  unassign- 
able.    I>e  Fries  v.  Milne,  (1913)  i  Ch.  Div.  98. 

The  case  is  in  accord  with  the  general  authorities  as  to  the  assignment  of 
a  cause  of  action  ex  delicto,  A  mere  right  to  litigate  cannot  be  assigned.  Wil- 
liams V.  Protheroe,  34  N.  J.  129  (1829);  Dickinson  v.  Burrelf,  L.  R.  1  Eq.  3^ 
(1866).  But  a  man  can  convey  his  entire  interest  iMjiroperty  and  such  in- 
terest may  include  a  right  of  action  for  injury  to  tha^property  and  thus  work 
an  assignment.  Dawson  v.  Great  Northern  Ry.  Co.,  (1905)  i  K.  B. 
260;  Prosser  v.  Edmonds,  i  Y.  &  C.  Ex.  481  (1835);  Purple  v.  Hudson  R.  R.  Co., 
II  N.  Y.  Super  Ct.  74  (18^);  but  rf,  Mallott  v.  Johnston,  106  III.  App.  54K 
(1903).  The  assignment  of  a  right  of  action  for  the  asportation  of  personal 
lyoperty  is  valid;  North  v.  Turner,  9  S.  &  R.  244  (Pa.,  1823);  or  for  its  conver- 
sion. Smith  V.  Thompson,  94  Mich.  381  (1892);  Tyson  v.  McGuineas,  2f  Wis. 
656  (1870);  contra,  Young  v.  Ferguson,  i  Litt.  298  (Ky.,  1822);  or  for  mjury 
thereto.  McArthur  v.  Canal  Co.,  34  Wis.  139  (1874).  A  common  test  of  as- 
signability is  whether  the  cause  of  action  would  pass  to  the  executor  upon  the 
assignor's  death.  People  v.  Tioga,  19  Wend.  76  (N.  Y.,  1837);  O'Donndl  v. 
Seybert,  13  S.  &  R.  54  (Pa.,  1825};  Comegys  v.  Vasse,  i  Pet.  213  (U.  S.,  1828). 
A  bankrupt's  right  of  action  for  injury  to  property  before  bankruptcy  rests  in 
the  trustee  under  the  Bankruptcy  Act  of  1898,  {  70,  c.  6.  In  re  Gay,  182  Fed. 
360  (1910). 

At  common  law  claims  for  personal  injuries  were  unassignable  before  ver- 
dkt.  Flynn  v.  Butler,  189  Mass.  377  (1905);  Wefler  v.  Jersey  City,  etc.,  Ry. 
Co.,  68  N.  J.  Eq.  659  (1905).  But  when  by  statute  such  claims  survive  and 
pass  to  the  personal  representatives  of  the  deceased,  such  statute  is  held  to  ren- 
der claims  tor  personal  injuries  assignable.  Wells  v.  Edwards  Ry.  Co.,  50  So. 
Rep.  628  (Miss,  1909);  Lehmann  v.  Farwell,  95  Wis.  185  (189;^);  Viment  v. 
Chicago,  etc.,  R.  Co.,  6k  Iowa,  M3  (1884).  But  statutes  conferring  a  ri^ht  of 
action  upon  the  widow  for  the  death  of  her  husband,  as  no  cause  of  action  is 
made  to  survive  from  the  husband,  do  not  render  the  claim  assignable  before 
verdict.  Marsh  v.  West.  N.  Y.  Ry.  Co.,  204  Pa.  229  (1903).  The  right  of  ac- 
tion for  injuries  to  person  or  personal  feelinp  of  bankrupt  does  not  vest  in  the 
trustee  in  bankruptcy  of  injured  person.    In  re  Haensell,  91  Fed.  ^55  (18^). 

Likewise,  claims  based  upon  fraud,  unconnected  with  somethmg  having 
a  l^al  existence  and  value,  are  not  assignable.  Archer  v.  Freeman,  124  Cal. 
528  (1899);  nor  are  claims  based  upon  conspiracy  to  defraud.  Farwell  Co.  v. 
Wolf,  96  Wis.  10  (1897). 
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Torts — Liability  of  a  Charity — ^Where  a  person  was  injured  through 
the  n^ligence  of  a  driver  of  a  team  belonging  to,  and  used  in  the  interests  of, 
the  Salvation  Army,  it  was  held  that  though  the  Salvation  Army  is  a  charitable 
•oiganization  and  though  it  has  used  due  care  in  the  selection  of  the  driver, 
nevertheless,  it  is  liable  for  its  servant's  negligence.  Basabo  v.  Salvation  Army, 
85  Atl.  Rep.  130  TR.  I.,  i^ii). 

The  weight  of  authority  is  that  a  charity  is  not  liable  for  the  torts  of  its 
4^nts,  when  those  agents  were  carefully  selected.  The  charity  was  held  not 
liable,  where  a  patient  in  a  hospital  was  injured  through  negligence  of  nurse, 
in  Downes  v.  Harper  Hospital,  loi  Mich.  ^55  (1894).  There  was  no  liability 
where  a  patient  was  injured  through  unskillful  treatment  by  a  surgeon,  Mc- 
donald V.  Mass.  General  Hospital,  120  Mass.  433  (1876);  nor  where  a  student 
in  a  laboratory  was  injured  through  negligence  of  a  professor,  Parks  v.  North- 
western Univ.,  131  111.  App.  M3  (1905);  nor  where  a  patient  in  a  hospital  was 
Injured  through  unskillful  and  negligent  acts  of  a  nurse  and  a  surgeon,  Heams 
V.  Waterbury  Hospital,  66  Conn.  98  (1805);  Powers  v.  Mass.  Homeop.  Hos- 
pital, 109  Fed.  394  (1901);  nor  where  a  boy  was  injured  on  the  campus  of  a 
university  by  the  negligence  of  a  janitor.  Hill  v.  Univ.,  121  Pac.  Rep.  901  (Ore- 
gon, 1013). 

Three  reasons  are  assigned  by  the  courts  to  support  the  doctrine  of  non- 
liability: (i)  The  inviolable  character  of  trust  funds.  Downes  v.  Harper 
Hospital,  supra;  McDonald  v.  Mass.  Gen.  Hospital,  supra;  Parks  v.  Umv., 
supra.  (2)  Sound  public  policy,  which  requires  charitable  organizations  to  be 
exempt  from  the  rule  of  respondeat  superior,  Heams  v.  Waterbury  Hospital, 
supra.  (3)  The  existence  either  of  an  express  agreement  or  of  an  agreement 
implied  from  one's  acceptance  of  the  benefits  of  the  charity,  to  hold  the  cor- 
poration harmless  for  the  acts  of  its  servants  in  administering  the  charity.  Pow- 
ers V.  Mass  Hospital,  109  Fed.  29^  (1901).  This  ktter  reason  rests  upon  an 
analogy  to  the  doctrine  of  assumption  of  risk  in  the  law  of  master  and  servant, 
and  hence  under  this  analogy  would  only  exempt  the  charity  for  torts  to  the 
beneficiaries  of  the  ^jarity  and  not  for  torts  to  outsiders,  as  in  the  principal 
case.  Since  the  deasi^  in  Powers  v.  Mass.  Hospital,  supra,  this  reasoning  is 
beginning  to  be  followed  in  many  jurisdictions,  as  the  logical  solution  of  a  troub- 
lesome question.  The  principal  case  refers  to  it  and  approves  of  it,  although  in 
Rhode  Island,  contrary  to  the  weight  of  authority,  exemption  from  liability 
never  has  been  recognized,  Glarin  v.  R.  I.  Hospital,  12  R.  I.  411  (1879),  save  by 
statute  in  the  case  of  hospitals.  Laws  R.  I.  (1880)  Ch.  162.  It  is  adopted  in 
Kelk>gg  V.  Church  Charity  Foundation,  128  App.  Div.  214  (N.  Y.,  1908),  \p. 
which  case  the  theory  is  discussed  and  disagreed  with.  This  reason  was  also 
■adopted  in  Bruce  v.  Central  Church,  147  Mich.  230  (1907),  where  the  broad 
principle  of  non-liability,  set  forth  in  Downes  v.  Harper  Hospital,  loi  Mich. 
555  (i^)>  ^'^^  limited  in  its  application  to  those  wno  are  beneficiaries  of  a 
charitable  trust.  The  universal  tendency  seems  to  be  to  follow  the  rub  in  the 
principal  case;  to  disregard  and  disapprove  of  the  first  two  reasons  and  to  accept 
the  third  as  the  true  iMisis  on  which  to  decide  the  liability  of  charitable  institu- 
tions. 

Torts— Liability  of  Municipalitibs  for  Misuse  of  Strbets— The 
plaintiff's  testator  died  from  injuries  received  from  a  baseball  thrown  by  one  of 
a  crowd  of  boys  playing  on  the  streets.  Thb  custom  had  been  known  bv  the 
defendant  town  tor  over  two  years,  which  made  no  effort  to  prevent  it.  Held, 
that  the  town  was  not  liable  for  injuries  arising  from  the  misuse  of  its  streets 
by  individuals.  Goodwin  v.  Town  of  Reidsville,  76  S.  E.  Rep.  232  (N.  Car., 
1912). 

It  is  well  settled  law  that  a  municipality  is  not  liable  for  torts  arising  from 
breach  of  its  Mvemmenial  or  le^skUive  duties.  Little  Rock  v.  Willis,  27  Ark. 
572  (1871).  Or  oi  judicial  duties.  Vauehtman  v.  Waterloo,  43  N.  £.  Rep. 
476  (Ina.,  1896).  The  corporation  is  public  and  sovereign  in  its  nature.  Buck- 
meyer  v.  Evansville,  29  Ind.  187  (1867).  And  a  statute  providing  for  liabilitjr 
for  injuries  from  acts  or  omissions  authorizes  an  action  only  where  the  dt\  is 
liable  in  its  private  and  not  its  i)ublic  capacity.  Wagner  v.  Portland,  40  Ore. 
389  (1902).  The  dty  is  responsible  for  the  safe  keeping  of  highways,  not  for 
their  lawful  use.    Jones  v.  Williamsburg,  97  Va.  722  (1900). 
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But  negligence  in  the  oerformance  of  a  ministerial  or  private  duty  resulting 
in  injury  is  a  good  ground  for  an  action.  Kobs  v.  Minneapolb,  3i  Minn.  159 
(1875).  But  see  Gordon  v.  Omaha,  71  Neb.  570  (1904),  holding  the  city  not 
responsible  to  one  injured  by  the  failure  of  its  officers  to  [>erform  a  ministerial 
duty  expressly  placed  upon  them  by  law,  such  as  the  failure  to  pay  an  em- 
ployee his  salary.  Tor  liability  of  municipal  officers,  see  59  U.  of  P.  Law  Rev.  197. 

And  if  it  is  a  breach,  as  in  the  principal  case,  it  does  not  matter  if  it  is  from 
failure  to  enact  such  legislation,  Tarbutton  v.  Tennville,  no  Ga.  90  (1900); 
Ryan  v.  Kansas  City,  138  S.  M.  Rep.  566  (Mo.,  191 1);  Marth  v.  City  of  King- 
fisher, 18  L.  R.  A.  (N.  S.)  1238  (Okla.,  1908),  or  from  the  failure  to  enforce  such 
ordinance  against  the  unlawful  or  improper  use  of  the  street  by  persons,  ve- 
hicles, animals,  mo\able  or  actually  being  moved  by  human  will  and  direction. 
For  instance,  not  enforcing  an  ordinance  prohibiting  goats  running  at  large, 
Pearce  v.  Lancaster,  i  Ky.  Law  Rep.  412  (1880);  dogs,  Smith  v.  Selins  Grove, 
199  Pa.  615  (ipoi);  Addington  v.  Littleton,  50  Colo.  23  (ion);  coasting  or 
sledding,  Wilmington  v.  Vandergritt,  i  Marv.  5  (Dei.,  1893);  rope  stretched 
across  street.  Barber  v.  Roxbury,  11  Allen  ^18  (Mass.,  1865);  nding  bicycle 
on  pavement,  Rodgers  v.  Binghamton,  186  N.  Y.  595  (1906);  Custer  v.  New 
Phibdelphia,  20  Ohio  Cir.  Ct.  177  (1900).  But  contra,  the  failure  to  enforce 
was  held  to  give  rise  to  liability  m  Hagerstown  v.  Klotz,  93  Md.  437  (1901). 
Apparently  tnis  is  the  only  jurisdiction  at  variance  with  the  general  rule. 

But  a  municipality  may  or  may  not  be  liable  for  stationary  objects  placed 
on  the  highway,  according  to  the  circumstances  of  the  case.  In  Frick  v.  Ivansas 
City,  117  Mo.  App.  488  (1906),  it  was  held  liable  for  erection  of  private  nuisance 
on  highway;  but  held  not  liable  in  Wolff  v.  District  of  Columbia,  '196  U.  S.  152 
(1904;. 

ToKTs — ^Liability  of  Owner  of  Amusement  Park  for  Negligencc  of 
Concessionary — ^An  amusement  belonging  to  concessionaries  of  an  amuse- 
ment park  stood  on  land  leased  from  a  third  party,  but  with  its  entrance  on 
land  within  the  limits  of  the  park.  The  owner  of  the  park  was  held  liable  for 
injuries  to  a  woman  hurt  on  tne  land  of  the  third  party,  because  of  his  reserving 
the  right  to  superintend  the  buildings  and  appliances  of  his  concessionaries;  the 
court  holding  him  as  virtual  lessor  of  the  land.  Babicz  v.  Riverview  Sharp- 
shooter Park  Co.,  99  N.  E.  Rep.  860  (111.,  1912). 

The  case  is  interesting  largely  because  of  its  unusual  facts.  The  duty  of 
the  owner  of  an  amusement  park  to  take  reasonable  care  of  those  who  come 
upon  his  grounds  is  undoubted  and  the  great  weight  of  authority  holds  him  liable 
for  injury  caused  by  the  negligence  of  a  concessionary.  Thornton  v.  Maine 
State  Agri.  Soc.,  53  Atl.  Rep.  979  (Me.,  1902),  where  the  plaintiff  was  killed 
while  standing  on  a  station  platform  outside  the  grounds,  by  a  stray  shot  from 
a  shooting  gallery.  The  liability  seems  to  be  the  consequence  of  the  right  of 
oversight  of  the  owner  of  the  park  to  regulate  the  amusements  offered  by  the 
concessionaries.  In  Rayfield  v.  Sans  Souci  Park,  147  Mo.  App.  493  (1910), 
where  a  concessionary  had  exclusive  possession  and  control  of  the  particular 
portion  of  the  park  rented,  the  owner  was  held  not  liable  for  injuries  caused  by 
the  concessionary's  negligence.  In  the  case  where  the  owner  of  a  park  em- 
ploys  an  independent  contractor  to  give  an  exhibition  there  is  a  split  of  juris- 
dictions. In  Richmond  &  M.  R.  Co.  v.  Moore,  ^4  Va.  493  (1898),  the  owner 
of  the  park  was  held  liable  for  the  death  of  a  boy  killed  by  a  pole  usc^  to  support 
a  balloon  while  being  inflated.  This  would  seem  the  weight  of  authority,  but 
see  contra,  Smith  v.  Berwick,  41  Atl.  Rep.  56  (Md.,  1898).  The  owner,  how- 
ever, is  never  an  insurer  of  those  who  come  upon  his  premises.  Higgins  v. 
Franklin  Co.  Agri.  Soc.,  62  Atl.  Rep.  708  (Me.,  1905). 

Torts— Trespassers  on  Highway — Unregistered  Automobiles— Aa 
automobile,  not  registered  as  required  by  the  Act  of  April  27,  1909,  P.  L.  265^ 
is  a  trespasser  on  the  highway  and  in  case  of  collision  with  a  trolley  car,  the 
owner  of  it  can  not  recover  in  absence  of  proof  that  the  trolley  company  waa 

?iiilty  of  gross  negligence  or  willful  reckleness.    Bortner  v.  York  Rwy.  Co.,  22 
a.  Dist.  Rep.  84  (1913)- 
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To  support  this  strange  decision  the  trial  court  was  forced  to  rel;^  upon 
Massachusetts  authorities,  starting  with  Dudley  v.  Rwy.  Co.,  89  N.  E.  Rep. 
25  (Mass.,  1910),  where,  under  a  similar  statute  the  same  conclusion  was  reached, 
the  court  holding  that  "the  le^slature  intended  to  outlaw  unregistered  ma- 
chines" and  give  them  no  more  rights  than  to  willfull  trespassers.  And  the  same 
is  true  of  guests  who  are  ignorant  that  the  machine  is  not  r^:istered.  Freely  v.  City 
of  Melrose,  91  N.  E.  Rep.  306  (Mass.,  1910),  and  are  not  protected  under  an 
**Act  to  provide  for  the  better  protection  of  travelers  at  railroad  crossings." 
Chase  v.  N.  Y.  R.  R.,  94  N.  E.  Rep.  377  (Mass.,  191 1).  However,  the  basis 
of  these  cases  seems  to  be  the  old  puritanicai  thought,  that  the  breaker  of  a 
law  is  without  reasonable  protection.  Bosworth  v.  Inhabitants  of  Swansee,  10 
Met.  363  (Mass.,  1845),  where  it  was  held  contributory  n^ligence  to  drive  on 
Sunday  contrary  to  law. 

But  the  general  law  is  that  the  mere  fact  that  the  plaintiff  was  breaking 
a  law  at  the  time  he  was  injured  will  not  of  itself  bar  a  recovery.  Baker  v.  Port- 
land, 58  Me.  190  (1870);  Brescharton  v.  Tuttle,  59  Conn,  i  (1800);  Hughes  v. 
Steel  Co.,  36  L.  K.  S.  547  (Ga.,  191 1)  and  note,  as  to  breaches  of  an  ordmance; 
nor  even  in  case  of  the  breach  of  a  statute.  Minerly  v.  Ferry  Co.,  56  Hun.  113 
(N.  Y.,  1887).  There  is  a  distinction  between  an  act  contributing  to  the  accident 
and  contributory  n^ligence.  It  may  be  a  condition,  but  is  not  the  cause. 
Magar  v.  Hammond,  54  N.  Y.  App.  Div.  533  (1900). 

To  this  general  rule  the  Pennsylvania  courts  have  always  adhered,  and 
never  hold  the  breaker  of  a  law  "an  outlaw."  Mahoney  v.  Clark,  36  Pa.  343 
(1885).  Where  a  plaintiff  placed  his  wares  on  pavement  in  violation  of  an  or- 
dinance, the  court  said  "even  if  the  defendant  in  error  (pi.)  did  violate  an  or- 
dinance of  the  city,  that  violation  was  not  the  proximate  cause."  Gannon  v. 
Wilson,  18  Wkly  Notes  of  Cases  7  (Pa.,  1886).  Nor  did  he  have  to  prove  wilful 
recklessness  or  pjoss  negligence.  In  Berry  v.  Borough  of  Sugar  Notch,  191  Pa. 
345,  the  plaintiff  was  allowed  to  recover  for  defendant's  negligence,  although 
the  plaintiff  at  the  time  was  breaking  an  ordinance.  Mr.  Chief  Justice  Fell 
said:  "We  do  not  think  the  fact  that  the  plaintiff  was  running  his  car  at  a  higher 
rate  of  speed  than.ei^ht  miles  an  hour  affects  his  right  to  recover.  It  may  be 
that  in  so  doing  he  violated  the  ordinance  by  virtue  of  which  the  company  vfos 
permitted  to  operate  its  cars  on  the  streets  of  the  borough,  but  he  certainly  was  not 
tor  that  reason  without  right  upon  the  street." 

For  the  rule  contra  to  the  principal  case,  see  Atlantic  Coast  Line  v.  Weir,  58 
So.  Rep.  641  (Fla.,  1913)  semUe.  But  also,  Cecchi  v.  Lindsay,  75  Atl.  Rep. 
376  (Del.,  19 10),  where  breach  of  such  a  statute  by  the  defendant  was  negligence 
per  se. 

Trespass  Q.  C.  F. — Person  Entitled  to  Sue— A  tenant  for  years  sublet 
part  of  the  premises,  in  violation  of  a  covenant  not  to  sublet.  In  an  action  of 
trespass  q,  c.  /.  against  the  subtenant  by  the  lessor,  it  was  held  that  there  was  not 
in  fact  such  actual  possession  in  the  lessor  as  is  necessary  in  order  to  maintain 
trespass  q.  c,  /.,  and  that  the  subtenant  was  not  a  trespasser.  Linn  Woolen 
Co.  V.  Brown,  8j  Atl.  Rep.  -±04  (Me.,  1913). 

The  gist  of  the  action  is  ttie  injury  to  the  possessory  right,  i  Chitty,  Plead- 
ing (6th  Ed.)  175;  Perry  v.  Bailey,  94  Me.  50  (1900).  Possession,  not  right  of 
property,  is  the  criterion.  Greber  v.  Kleckner,  3  Pa.  389  (1845).  The  plaintiff 
must  have  either  actual  or  constructive  possession.  Gould  v.  Steinburg,  4  111. 
App.  439  (1879).  Unoccupied  lands  are  in  the  constructive  possession  of  the 
title  holder.  Tustin  v.  Sammons,  33  Pa.  Super.  Ct.  175  (1903);  Parsons  v. 
Dickinson,  38  Mass.  353  (18^1).  But  occupation  without  right  or  title  is  in- 
sufficient.   Mulberry  v.  Camer,  18  Pa.  Super.  Ct.  51  (1901). 

A  landlord  cannot  maintain  trespass  q.  c,  /.  after  having  parted  with  his 
entire  possession  to  a  lessee.  Holmes  v.  Seely,  19  Wend.  507  (N.  Y.,  1838); 
Torrencc  v.  Irwin,  3  Yeates  310  (Pa.,  1797);  except  against  a  wrongdoer  who 
does  permanent  injury  to  the  freehold  during  a  tenancy  at  will,  Starr  v.  Jack- 
son, II  Mass.  518  (1814);  Curtiss  v.  Hoyt,  19  Conn.  168  (1848);  or  durmg  a 
tenancy  for  years.  Perry  v.  Bailey,  supra.  The  landlord  may  also  bring  tres- 
pass against  a  tenant  at  will  who  commits  waste.  Chambers  v.  Smith,  153  Mass. 
561  (1890);  Perry  v.  Carr,  44  N.  H.  118  (1863);  contra.  Young  v.  Young,  36  Me. 


Digitized  by 


Google 


^48  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

133  (1853).  But  where,  to  terminate  a  tenancy  at  will,  notice  is  required  bv 
statute,  Woodman  v.  Francis,  96  Mass.  198  (1867),  or  by  common  law,  Clark 
V.  Smith,  25  Pa.  137  (18^5);  Gunsolus  v.  Lormer,  54  Wis.  630  (1882),  the  ten- 
ant at  will,  and  not  the  landlord,  must  bring  the  action. 

In  the  case  of  land  dedicated  to  the  public,  the  owner  of  the  fee  can  main- 
tain trespass  q,  c.  /.  Harrison  v.  Duke  of  Rutland,  L.  R.  (189^)  i  Q.  B.  D.  142; 
Peck  V.  Smith,  i  Conn.  103  (1814);  HoUenbeck  v.  Rowley,  90  Mass.  473  (1864). 
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Thb   World's   Legal    Philosophies.     By   Fritz    Berolzheimer.    Translated 

from  the  German  by  R.  S.  Jastrow.     Boston:  The  Boston  Book  Company, 

1912. 

This  is  the  second  volume  of  the  Modem  Legal  Philosophy  Series,  trans- 
lated and  published  under  the  editorial  supervision  of  a  committee  of  the  As- 
sociation of  American  Law  Schools,  and  is  the  second  volume  of  the  author's 
five-volume  work  published  under  the  title  "System  der  Rechts-und  Wirts- 
schafts  philosophie. "  Beginning  with  an  historical  survey  of  the  legal  and 
economic  institutions  of  the  ancient  world,  the  evolution  of  the  philosophy  of 
law  is  traced  through  the  intellectual  bondage  of  the  middle  agea,  and  the  civic 
emancipation  that  followed,  to  the  sociological  philosophies  of  modem  Europe. 
In  the  course  of  this  survey  the  contributions  of  the  world's  greatest  thinkers 
to  the  philosophy  of  law,  which  b  defined  as  the  critical  study  of  formulated 
law,  are  summanzed  and  discussed.  Throughout,  the  emphasis  is  placed  not 
so  much  upon  the  theories  and  doctrines  advanced  by  individual  philosophers 
as  upon  their  intellectual  attitudes  as  the  cultural  expressions  of  their  times. 

To  call  attention  to  the  fact  that  in  extent  of  research  and  lucidity  of  pre- 
sentation, this  work  is  not  excelled  by  any  contemporary  effort  in  the  same  field, 
is  only  to  say  what  has  already  been  said  by  others.  From  no  other  single 
volume  can  so  much  information  be  obtained  in  compact  form  upon  the  atti- 
tude of  modem  German  philosophy  toward  the  fundamental  problems  of  juris- 
gmdence.  But  with  all  its  thoroughness  and  scholarship  the  work  has  its 
mitations.  To  mention  one,  it  fails  to  take  into  proper  account  the  contribu- 
tions of  non-German,  and  more  particularly  English,  jurists  and  philosophers 
to  legal  philosophy.  The  real  pre-eminence  enjoyed  by  Germany  in  meta- 
physics has  tended  to  develop  in  her  scholars  a  somewhat  disdainful  attitude 
toward  foreign  excursionists  mtruding  in  their  special  province,  while  the  an- 
alytical German  mind  reacts  unfavorably  toward  English  empiricism.  The 
attitude  of  the  heirs  of  Aristotle  toward  American  pragmatism  is  better  imagined 
than  expressed.  By  the  author  it  is  ignored.  It  may  also  be  pointed  out  that 
the  author,  as  the  leader  of  a  school  of  thought  which  he  himself  has  named 
Neo-Hegelian,  has  a  viewpoint  of  his  own  that  he  has  not  failed  to  emphasize 
at  the  expense  of  rival  systems. 

The  most  interesting  part  of  the  work  is  that  which  discusses  modern  so- 
ciological philosophies.  While  admitting  the  services  of  the  sodolo^st  and  so- 
cialist in  displacmg  the  older  forms  of  individualism  and  emphasizu^  the  im- 
portance of  the  group  or  class,  he  protests  against  the  attempt  to  exi>lain  the 
entire  range  of  political  and  legal  problems  upon  a  narrow  socialistic  basis. 
Non-jurists,  he  says,  occupying  themselves  with  the  philosophy  of  f^overnment 
and  law  are  disposed  to  replace  the  definite,  though  complex  and  difficult  con- 
ception of  government  and  law  by  the  more  elastic  and  vague  one  of  society. 
"The  definiteness  of  legal  concepts  ^ves  way  to  a  foggy  confusion  of  social- 
political,  social-reformatory  and  social-ethical  discussions,  fertile  in  proposals 
that  prove  valueless  and  ineffective  when  philosophically  considered.  Social 
democracy  imposes  on  its  adherents,  he  points  out,  a  discipline  of  such  severity 
as  makes  every  form  of  eovernmental  and  capitalistic  paternalism  seem  mild 
in  comparison.  And  while  accepting  the  evolution  of  the  modem  class-state, 
(Klassenstaat),  he  warns  us  that  the  legal  protection  of  the  legitimate  interests 
of  every  economic  class  and  of  the  freedom  of  the  individual  within  his  class 
is  the  key  to  progress. 

Sir  John  Macdonnell,  in  his  introduction  to  the  volume,  pertinently  observes: 
''The  reader  who  has  breathed  the  highly  rarified  air  of  the  speculations  in  these 
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will  derive  pleasure  and  profit  by  turning  from  time  to  time  to  some 
ghly  concrete  question  }f  the  law  of  landlord  and  tenant  or  the  rights  of  par- 
ties to  a  negotiable  instrument.'*  Amen,  heartily  echoes  the  lawyer  of  us,  more 
accustomed  to  labor  with  refractory  witnesses  and  to  cultivate  the  stony  ground 
of  precedent  than  to  soar  in  the  empyrean.  But  once  back  on  solid  earth  one 
may  add  to  the  feeling  of  relief  a  pleasant  memory  of  the  swift  and  far  reaching 
view  of  the  topography  of  the  domain  of  law. 

H.  W. 

Claims,  Fixing  Their  Values.    By  George  F.  Deiser  and  Frederick  W.  John- 
son.    New  York:  McGraw  Hill  Book  Co.,  1911. 

The  claim  adjuster  of  a  large  street  railway  company,  for  example,  occupies 
a  rather  unique  position  in  the  community.  His  object  is  to  reduce  for  his  em- 
ployer the  costs  due  to  liabilities  for  injuries  done  to  persons  or  property  by 
making  settlements  with  the  claimants,  and  thus  to  avoid  the  necessity  of  de- 
fending a  law  suit.  In  his  field  of  putting  a  money  value  on  a  claim  for  an  in- 
jury he  assumes  the  character  of  a  detective  in  investigating  the  accident,  of  a 
physician  in  discovering  the  nature  and  extent  of  the  physical  injury  sustained 
by  the  claimant  and  ol  a  judge  and  juiy  in  "finding"  facts  and  determining 
liability  and  the  amount  of  damages.  Besides,  he  must  have  a  very  highly 
developed  keenness  for  scenting  fraud  in  a  claim. 

It  is  obvious  that  a  claim  adjuster  must  be  highly  trained  and  well  in- 
formed. The  book  under  review  aims  in  a  general  way  ''to  equip  the  claim 
adjuster  with  information  and  knowledge  that  will  assist  in  nutkmg  him  ef- 
ficient in  the  performance  of  his  duties. "  The  treatment  of  the  subject  is  quite 
logical  and  the  arrangement,  both  of  chapters  and  paragraphs,  is  praiseworthy. 
The  work  is  admirable  especially  for  its  conciseness  of  statements  and  a  min- 
imum number  of  cases  illustrative  of  the  principles  of  law  involved.  The  cita- 
tions of  cases  referred  to  by  way  of  illustration  and  footnotes  are  conspicuous 
by  their  absence.  A  reading  of  this  book  will  give  the  reader  an  insight  into 
the  subject  of  actions  for  personal  injuries  from  the  viewpoint  of  the  claim  ad- 
juster who  represents  a  larse  corporation  which  is  subjected  to  a  multitude  of 
claims  for  damages,  many  deservmg  and  just,  and  many  fraudulent. 

/.  B. 

A  History  of  Roman  Law,  with  a  Commentary  on  the  Institutes  of  Gaius 

AND  Justinian.     By  Andrew  Stephenson,  Ph.D.,  Boston:   Little,  Brown^ 

and  Company.     191 2. 

A  history  of  the  law  of  the  Roman  city-state,  from  its  earliest  beginnings  to 
the  subvereion  of  the  Republic  by  Augustus,  is  a  history  of  the  unceasing  efforts 
of  a  dominant  class,  on  the  one  hand,  to  maintain  their  ascendency,  and  of  a 
subject  class,  on  the  other,  to  wrest  that  ascendency  from  their  mastera.  This 
struggle  between  Patrician  and  Plebeians  was  long  and  slow,  protracted  indeed 
over  centuries;  and  it  ranged  in  its  course  through  all  stages  from  the  undisputed 
domination  of  the  former  and  the  abiect  subservience  of  the  latter,  to  the  complete 
and  unqualified  triumph  of  the  Plebeians  and  the  utter  submergence  of  the  Pa- 
trician order  in  the  more  numerous  class  by  which  it  had  been  overwhelmed. 
Professor  Stephenson  has  not  essayed  in  this  volume  to  write  a  history  of  Roman 
social  conditions,  but  none  the  less  a  history  of  the  deveiopemnt  of  Roman  law  is 
little  more  than  the  storv  of  the  manner  in  which  changes  in  social  status  became 
formulated  in  terms  of  law  and  procedure.  The  prize  of  victory  on  either  side 
lay  always  in  the  control  of  legislation  and  of  the  niachinery  of  litigation,  and  the 
advance  of  the  Plebeians  toward  this  control  was  from  the  first  steady  and  inevit- 
able, though  fought  by  the  Patricians  at  every  inch  of  the  way.  It  is  indeed 
only  our  vantage  point  across  the  centuries  that  enables  us  to  see  how  hopeless 
the  endeavore  of  the  Patricians  were.  It  is  one  of  the  interests  of  Professor 
Stephenson's  book  that  he  shows  us  so  clearly  the  varying  fortunes  of  the  contest 
as  it  proceeded,  expressed  in  terms  of  law. 

Professor  Stephenson  has  done  more,  however,  than  survey  Roman  law 
historically.  The  first  part  of  his  volume  provides  the  historical  setting,  and  thea 
he  presents  a  definite  summaiy  of  the  doctrines  of  the  Civil  Law  as,  emer^g 
from  the  melting-pot  of  social  conflict  and  imperial  absolutism,  they  solidified 
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into  the  Code  of  Justinian,  where  they  were  to  exercise  in  the  succeeding  centuries 
so  profound  an  mfluence  upon  the  jurisprudence  of  all  Europe.  And  by  thus 
projecting  the  doctrines  of  the  Code  upon  a  historical  background  the  author 
escapes  much  of  the  inevitable  aridity  of  this  part  of  his  subject. 

It  was  the  general  needs  of  college  students  of  history  which  Professor 
Stephenson  had  Mfore  him  in  writing  this  book,  and  it  is  based  upon  a  course  of 
college  lectures;  but  it  may  well  find  a  field  of  usefulness,  also,  in  professional 
schools  of  law.  Though,  in  its  notable  self-sufficiency,  English  law  affords  little 
stimulus  to  the  study  of  other  systems,  vet  in  certain  directions  it  owes  so  much — 
often  without  acknowledgement — ^to  the  teaching  of  the  civilians,  that  the  stu- 
dent of  our  law  cannot  be  ignorant  of  their  work  without  a  loss  of  correct  per- 
spective. A  readable  and  not  over-technical  treatise  like  this  gives  tliis  respec- 
tive admirably. 

In  making  a  book  out  of  his  lectures  one  wbhes  at  times  that  the  author 
had  remembered  that  the  repetitions  which  give  continuity  to  a  course  of  lectures 
delivered  periodically,  have  just  the  contrary  effect  when  retained  in  book  form. 
This,  however,  is  but  a  minor  blemish  upon  a  work  of  much  merit. 

A.  M.  B. 
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f|  New  Jersey's  attitude  regaxding 
Corporations  and  prospective  legis- 
lation indicates  early  and  radical 
changes  in  the  New  Jersey  Law. 

Incorporate  in 
Delaware 


Ist.  More  Liberal  Statute  than  New  Jersey. 
Directors'  and  stockholders'  meetings 
may  be  held  without  the  state. 

2d.  State  fee  for  incorporation  less  than  one- 
half  that  of  New  Jersey,  and  franchise 
taxes  less  than  one-fifth  those  of  New 
Jersey. 

3d.    Many  other  liberal  provisions. 

4th.  Delaware's  attitude  has  been  fixed  for 
fourteen  years  with  no  probability  of 
change. 

Delaware  Charter  Guarantee 
and  Trust  Clompany 

Old  and  Reliable       Specializes  in  Delaware  Charters 

Have  obtained  over  isoo  Delaware  Charters  with  a  total  aggregate  capital 
stock  of  over  $730,000^000,00 
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LEGAL  DEVELOPMENT  IN  ENGLAND  AFTER  THE 
RESTORATION 

Some  little  time  ago  I  was  talking  to  an  eminent  historian  who 
was  lamenting  that  the  English  lawyers  who  had  interested  them- 
selves in  the  history  and  development  of  legal  ideas  and  legal  pro- 
cedure in  this  country  had,  mostly,  set  a  limit  for  their  investi- 
gations at  about  the  time  of  the  Civil  War,  whereas,  said  he,  it 
would  be  most  important  for  historians  to  have  the  process  com- 
pleted up  to  modern  times.  He  said  that  no  one  had  taken  the 
trouble  to  investigate  what  kind  of  matters  chiefly  came  before 
the  courts  after  the  Restoration,  how  they  were  dealt  with,  or 
how  the  legal  ideas  governing  the  decisions  of  the  courts  developed 
from  that  date.  I  acknowledged  the  justice  of  the  criticism,  and 
during  part  of  the  Long  Vacation  I  amused  myself  by  going  through 
the  reports  of  Sir  T.  Raymond  and  Levinz,  which  are  the  King's 
Bench  Reports  from  the  Restoration  to  the  end  of  the  reign  of 
William  and  Mary,  and  making  an  analysis  of  the  subjects  with 
which  the  various  decisions  dealt.^ 

^  The  following  is,  roughly,  the  result: 

64  cases  dealt  with  criminal  or  quasi-criminal  matters;  26  with  technical 
questions  on  error;  19  with  mandamus;  45  with  prohibition;  5  wich  certiorari;  t 
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There  are  about  twelve  hundred  decisions  in  all,  and  the  first 
thing  that  is  noticeable  about  the  list  is  the  comparative  dearth 
of  actions  in  relation  to  commercial  matters.  It  is  not  that  such 
matters  are  ignored.  On  the  contrary,  almost  every  kind  of  com- 
mercial transaction  is  incidentally  referred  to  somewhere. 

Woodward  v.  Bonithan,  Sir  T.  R.  3,  is  an  application  for 
a  prohibition  to  the  Court  of  Admiralty,  to  restrain  them 
from  dealing  with  an  action  upon  an  agreement  for  the  hire 
of  a  ship,  on  the  ground  that  the  agreement  was  made  on 
land. 

Graves  v.  Sawcer,  Sir  T.  R.  15,  is  an  action  by  one  part 
owner  of  a  ship  against  another  for  fraudulently  selling  her 
abroad. 

EUot  V.  Blake,  Sir  T.  R.  65,  is  an  action  in  which  a  ques- 
tion is  raised  as  to  the  exception  of  "perils  of  the  sea"  in  a 
contract  for  the  sale  and  delivery  of  goods. 

Mors  V.  Slue,  Sir  T.  R.  220,  is  an  action  on  the  case* 

with  habeas  corpus;  l  with  quo  warranto;  14  with  scire  facias;  4  with  qui  tarn;  i 
with  latitat;  i  with  audita  querela;  6  with  duty  of  sheriff;  I3  with  escape;  3  with, 
rescue;  i  with  hue  and  cry;  i  with  sureties;  21  with  bail;  4  with  forcible  entry; 

2  widi  contempt  of  court;  5  with  outlawry;  40  with  questions  of  pleading;  16  with, 
questions  as  to  trial  of  actions;  2  with  form  of  writs;  2  with  evidence;  i  with  writ 
of  inquiry;  3  with  execution  and  process;  i  with  attachment;  6  with  abatement; 

3  with  damages;  2  with  wager  of  law;  5  with  questions  about  jurors;  5  with: 
bankruptcy;  2  with  satisfaction  of  judgments;  2  with  costs;  2  with  accord  and 
satisfaction;  2  with  estoppel;  4  with  release;  7  with  privilege  from  arrest;  i  with 
privil^;e  of  Parliament;  4  with  assize  for  office;  2  with  Courts  of  Honour;  7  with- 
customs  and  bye-laws  of  towns;  2  with  charitable  trusts;  11  with  apprenticeship;. 
I  with  extortion  by  jailor;  i  with  constitutional  law;  i  with  revenue;  2  with  royal 
grants  and  charters;  i  with  poor  law;  6  with  ecclesiastical  law;  3  with  husband  and 
wife;  I  with  jointure;  10  with  dower;  8  with  infancy;  32  with  actions  on  awards; 
95  with  ejectment;  29  with  replevin;  2  with  wrongful  distress;  32  with  rent;  30^ 
with  manors  and  copyholds;  8  with  tithes;  36  with  trespass  to  land;  50  with  cove- 
nants relating  to  land;  18  with  devises  of  land;  4  with  attornment;  20  with  cases, 
relating  to  estates  in  land;  i  with  parcels;  4  with  formedon;  2  with  partition  of 
lands;  2  with  prescription  as  to  lands;  3  with  nuisance;  i  with  ancient  lights;  3 
with  ways;  i  with  watercourses;  3  with  highways;  3  with  waste;  i  with  commoni 
recovery;  8  with  statutes  of  limitation;  3  with  use  and  occupation;  62  with  debt;. 
55  with  assumpsit  (except  in  cases  otherwise  specified);  2  with  account;  4  with, 
conditions  in  bond;  22  with  cases  connected  with  shipping  (charter-party,  bot- 
tomry, etc.);  7  with  actions  on  wagers;  6  with  sale  of  goods;  5  with  marriage* 
brocage;  2  with  breach  of  promise  of  marriage;  2  with  bills  of  exchange;  2  with 
guatUum  meruit;  25  with  trover;  66  with  slander;  i  with  libel;  18  with  trespass  to 
goods;  19  with  trespass  to  person;  41  with  trespass  on  the  case  (for  matters  other 
than  those  specified);  2  with  personal  negligence;  i  with  deceit;  and  49  with  ac- 
tions by  and  against  executors. 


Digitized  by 


Google 


LEGAL  DEVELOPMENT  IN  ENGLAND  AFTER  RESTORA  TION  366 

against  the  master  of  a  general  ship  for  goods  stolen  when 
on  board. 

Mustard  v.  Harnden,  Sir  T.  R.  390,  is  an  action  for 
damages  for  negligence  causing  a  collision  in  the  River 
Thames. 

Hughs  V.  Cornelius,  Sir  T.  R.  473,  is  an  action  of  trover 
for  a  ship  condemned  as  a  prize.  Question  as  to  whether 
judgment  of  a  foreign  prize  court  is  final. 

Sands  v.  Exton,  Sir  T.  R.  488.  Prohibition  to  the  Ad- 
miralty Court  in  reference  to  the  arrest  of  a  ship  sailing  to 
the  East  Indies  contrary  to  the  East  India  Company's 
charter. 

Sayer  v.  Glean,  i  Lev.  54.    Action  on  bottomry  bill. 

Collins  V.  Sutton,  i  Lev.  149.  Action  on  bottomry 
bond. 

Stone  V.  Waddington,  i  Lev.  156.  Action  for  goods 
sold  and  ddivered. 

Anon,,  I  Lev.  166.  Assumpsit  for  price  of  goods  sold 
and  delivered. 

Hussy  V.  Pacy,  i  Lev.  188.  Action  for  breach  of  cove- 
nant not  to  import  certain  goods. 

Jurado  v.  Gregory,  i  Lev.  267.  Prohibition  to  the  Ad- 
miralty with  reference  to  a  contract  at  Malaga  to  load  goods 
there. 

Brown  v.  London,  i  Lev.  298.  Assumpsit  on  the  cus- 
tom of  merchants  by  drawer  against  acceptor  of  a  bill  of 
exchange. 

Martin  v.  Ddboe,  i  Lev.  298.  Statutes  of  limitation 
not  pleadable  on  accounts  stated  between  merchants. 

Watton  V.  Weddington,  2  Lev.  7.  Action  on  bottomry 
bond. 

Ridly  V.  Egglesfidd,  2  Lev.  25.  Case  for  suing  in  the 
Admiralty  in  respect  of  ship  taken  by  pirates. 

Bolton  V.  Lee,  2  Lev.  56.  Covenant  upon  a  charter 
party. 

Cooker  V.  Child,  2  Lev.  74.  Debt  upon  an  indenture 
of  charter  party. 

Rea  V.  Barnes,  2  Lev.  117.     Debt  upon  a  charter  party. 

Burdet  v.  Thrule,  2  Lev.  126.  Action  for  account  by 
merchant  against  factor. 

Fowk  V.  Pinsacke,  2  Lev.  153.  Assumpsit  for  premium 
on  policy  of  marine  insurance. 

Hall  V.  Huffam,  2  Lev.  188,  228.  Assumpsit  for  piice 
of  goods  sold. 

Cole  V.  Shallet,  3  Lev.  41.    Covenant  on  charter  party. 

Coke  V.  Cretchet,  3  Lev.  60.  Prohibition  to  stay  suit  in 
Admiralty  for  mariner's  wages. 

Boson  V.  Sandford,  3  Lev.  258.  Case  against  the  pro- 
prietors of  a  general  ship  for  damage  to  cargo. 
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Kempe  v.  Andrews,  3  Lev.  291.  Trover  for  ship  af- 
freightment. 

Horton  v.  Coggs,  3  Lev.  296.  Case  on  the  custom  of 
London,  to  pay  note  payable  to  bearer. 

Keeck  v.  Knight^  3  Lev.  315.    Assumpsit  on  sale  of  a 


Jeffery  v.  Legender,  3  Lev.  320.    Assumpsit  on  a  policy 
of  marine  insurance. 

These  thirty  cases  are  the  only  cases  in  all  this  period  in  which 
commercial  matters  are  dealt  with  at  all — ^in  many  of  them  only 
incidentally.  They  serve  to  shew,  however,  that  the  commercial 
community  was  alive,  was  chartering  and  insuring  ships,  selling 
goods  at  home  and  abroad,  dealing  in  bills  of  exchange  and  the  like, 
much  as  their  successors  have  done.  There  must  have  been  thou- 
sands of  such  transactions.  How  comes  it  that  they  occupied  the 
attention  of  the  King's  Courts  so  little?  It  is  often  said  that  there 
was  practically  no  commercial  law  before  the  time  of  Lord  Mans- 
field, and  that  it  was  his  ordering  and  exposition  of  that  law  which 
induced  suitors  to  come  into  the  Courts.* 

I  doubt  very  much  if  this  is  the  true  explanation.  Contracts 
very  similar  to  the  modern  contracts  of  affreightment,  insurance, 
negotiable  instruments,  etc.,  and  the  well  known  meicantile  rules 
applying  to  them,  had  been  known  and  must  have  been  constantly 
acted  upon  amongst  merchants  for  a  thousand  years.  When  we 
do  get  a  glimpse  of  such  transactions,  during  the  period  in  question, 
they  do  not  assume  any  questionable  shape,  but  are  spoken  of  by 
the  Law  Reporters  as  if  everyone  understood  them.    After  all, 

'  In  his  well  known  judgment  in  Lickbarrow  v.  Mason,  2  T.  R.  63  (1786) 
Buller,  J.,  says: 

"We  find  in  Snee  v.  Prescott  that  Lord  Hardwicke  himself  was  proceeding 
with  great  caution,  not  establishing  any  general  principle,  but  decreeing  on  all  the 
circumstances  of  the  case  put  together.  Before  that  period  we  find  that  in  courts 
of  law  ail  the  evidence  in  mercantib  cases  was  thrown  together;  they  were  left 
generally  to  a  jury,  and  they  produced  no  established  principle.  From  that  time, 
we  all  know  the  great  study  has  been  to  find  some  certain  general  principles, 
which  shall  be  known  to  all  mankind,  not  only  to  rule  th?  particular  case  under 
consideration,  but  to  serve  as  a  guide  for  the  future.  Most  of  us  have  heard 
these  principles  stated,  reasoned  upon,  enlarged  and  explained,  till  we  have  been 
lost  in  admiration  at  the  strength  and  stretch  of  the  human  understanding. 
And  I  should  be  very  sorry  to  find  myself  under  a  necesiity  of  differing  from  any 
case  on  this  subject  which  has  been  decided  by  Lord  Mansfield,  who  may  be  truly 
said  to  be  the  founder  of  the  commercial  law  of  this  country. " 
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Lord  Mansfield's  work  was  mainly  equivalent  to  a  codification  of 
mercantile  rules  which  had  been  understood  and  acted  upon  for 
centuries.  Litigants  do  not,  as  a  rule,  care  whether  they  are  es- 
tablishing a  precedent  or  not.  A  mercantile  jury  is  by  no  means 
a  bad  tribunal  for  deciding  a  mercantile  case,  and  one  would  have 
thought  that  the  more  the  law  was  systematized  and  reduced  to 
rules  quotable  as  precedents,  the  less  litigation  there  would  be- 
Otherwise  codification  of  the  law  is  of  very  doubtful  utility. 

I  cannot  help  fancying  that  the  true  reason  for  the  lack  of 
commercial  cases  in  the  Supreme  Court  must  have  been  that  the 
merchants  found  that  they  could  get  their  disputes  settled  else- 
where much  more  expeditiously  and  cheaply,  and  without  the  risk 
of  defeat  upon  technicalities  or  the  necessity  of  submitting  to  antedi- 
luvian forms  of  trial,  which  were  the  curses  of  the  High  Court. 
In  the  first  place,  it  is  evident  from  the  large  number  of  cases  of 
error  from  and  prohibition  to  the  local  Courts  of  Record  that  those 
Courts  enjoyed  a  popularity  which  has  long  since  waned.  It 
would  be  interesting  to  examine  the  records  of  the  Tolsey  Court 
at  Bristo\  for  instance,  if  they  exist,  and  find  out  what  class  of 
cases  were  then  being  dealt  with,  and  what  number  of  them.  The 
local  courts  must  have  been  much  less  expensive  than  the  High 
Court  and  much  more  speedy;  and  the  suitors  possessed  in  the  old 
practice  of  foreign  attachment*,  a  means  of  compelling  the  sub- 
mission to  the  jurisdiction  of  the  Court  and  of  obtaining  the  fruits 
of  their  judgments,  which  the  High  Court  did  not  possess.  At 
any  rate  it  is  evident  from  the  reports  of  Raymond  and  Levinz 
that  these  local  Courts  were  much  more  active  in  their  time  than 
they  afterward  became. 

Secondly,  it  is  noticeable  that  during  the  period  in  question 
there  are  no  less  than  thirty-two  decisions  upon  matters  arising 
out  of  arbitrations.  This  is  a  very  large  proportion.  We  are  ac- 
customed to  think  and  say,  today,  that  commercial  business  has 
deserted  the  Law  Courts  in  favor  of  arbitration.  I  fancy  that  in 
the  period  with  which  we  are  dealing  this  must  have  been  even  more 
the  case. 

The  next  point  that  calls  for  attention  in  the  list  is  that,  al- 
though there  an:  no  less  than  66  actions  for  slander,  there  is  only 

*  See  liayor  of  London  v.  Cox,  (1866)  L.  R.  2  H.  L.  239. 
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one  single  case  of  libel.     I  imagine  that,  at  this  date,  libel  was 
practically  always  dealt  with  as  a  criminal  and  not  as  a  civil  matter.* 

*  This  question  as  to  how  and  when  the  High  Court  in  England  came  to 
deal  with  actions  for  defamation  is  rather  perplexing.  Under  the  Statutes 
Circumspecte  Agatis  (1285,  13  Edw.  I)  and  ArHcuU  Cleri  (1315-1316,  9  Edw.  II) 
jurisdiction  in  cases  of  defamation  is  clearly  reserved  to  the  Ecclesiastical  Courts. 
Nevertheless,  at  a  very  early  date,  the  local  Manorial  Courts  seem  to  have  en- 
tertained suits  for  defamation,  sometimes  as  a  penal,  and  sometimes  as  a  civil 
matter  (Holdsworth,  Vol.  II,  pp.  319  et  seq.).  But,  as  far  as  present  research 
has  gone,  all  the  cases  dealt  with  seem  to  have  been  for  oral  defamation,  or  slander. 

At  some  period  which  is  uncertain,  but  which  is  generally  supposed  to  date 
lom  the  weakening  of  the  Ecclesiastical  Courts  from  the  Reformation,  the 
King's  Courts  accepted  jurisdiction  to  deal  with  oral  defamation.  The  Eccle- 
siastical Courts  continued,  however,  for  centuries,  to  retain  a  jurisdiction  to 
deal  with  cases  of  defamation  which  were  not  actionable  at  Common  Law,  as 
for  mere  abuse,  calling  a  woman  ''a  whore"  and  the  like,  and  the  books  are  full 
of  cases  where  prohibition  was  applied  for  to  prevent  them  from  exceeding  their 
jurisdiction  in  this  respect.  At  any  rate,  from  the  beginning  of  the  Elizabethan 
Reports,  Coke,  Croke,  Yelverton,  etc.,  the  Law  Reports  are  full  of  cases  of  slander, 
mostly  of  the  most  trumpery  description.  At  about  the  same  time  the  Star 
Chamber  seems  to  have  undertaken  to  deal  with  cases  of  libel,  but  solely  from  a 
penal  point  of  view. 

Actions  for  libel  in  the  High  Courts,  however,  are  practically  non-existent. 
I  have  searched  both  King's  Bench  and  Common  Bench  Reports  from  Eliza- 
bethan times  down  to  the  end  of  Modem  Reports,  which  takes  us  well  into  the 
reign  of  George  the  Second.  In  all  that  period,  though  th^re  are  several  cases 
referring  to  indictments,  informations  or  penal  bills  for  libel  in  the  King's  Courts 
or  the  Star  Chamber,  I  have  found  only  three  cases  of  civil  actions  for  libel,  vis., 
Eyres  v.  Sedgewicke,  Cro.  Jac.  601  (18  Jac.  I);  Lake  v.  Kingt  1  Lev.  139  (20  Car. 
II);  and  an  Anonymous  Case,  11  Mod.  99  (5  Anne).  It  is  noticeable  that  the 
first  of  these  cases  was  for  making  a  false  affidavit  in  Chancery  by  reason  of  which 
the  plaintiff  was  imprisoned;  and  the  second  was  for  presenting  a  false  petitioa 
to  Parliament  accusing  the  plaintiff  of  malversation  in  his  office  of  Vicar-General. 
The  last  of  the  three  cases  alone  was  an  ordinary  straightforward  libel  of  the 
modem  kind.  During  all  thb  period  the  books  are  full  of  cases  of  oral  defama- 
tion. 

This  u  not  altogether  easy  of  explanation.  It  seems  plain  that  the  King's 
Courts  had  jurisdiction  to  try  ordinary  cases  of  libel.  In  the  case  of  Peacock  v. 
Reynal  (10  Jac.  I,  1612),  reported  in  2  Brownlow  &  Goldsborough  152,  which 
appears  to  be  a  report  of  proceedings  in  the  Star  Chamber,  after  stating  the  nature 
of  the  libel  alleged  in  the  bill  of  the  plaintiff  exhibited  in  the  Star  Chamber,  the 
report  proceeds:  "And  it  was  agreed  that  this  was  a  libel,  and  for  that  the  De- 
fendant was  fined  to  £200  and  imprisonment  according  to  the  course  of  the  court, 
and  ike  Plaintiff  lei  loose  to  ike  common  law  for  kis  recompense  for  tke  damages  k€ 
katk  sustained" 

It  is  probable  that  in  some  cases  a  cause  of  action  which  we  should  now  call 
an  action  for  libel  was  wrapped  up  in  an  action  on  the  case  of  a  rather  indefinite 
character.    See  the  cases  of  Skeppard  v.  Wdkeman,  i  Lev.  53,  and  Coxe  v.  Smiikie^  l 
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Actions  for  personal  n^ligence  amount  to  only  two,  and  for 
deceit  to  only  one.  I  see  no  way  of  accounting  for  this  deficiency. 
It  presents  a  curious  contrast  to  modem  cause  lists,  and  one  would 
liave  thought  that  men  must  have  been  careless  and  untruthful  at 
this  date  as  well  as  later.  Actions  for  work  and  labor  are  also  very 
•scarce.  Three  hundred  and  fifty-nine  cases,  or  more  than  a  fourth 
of  the  whole  number,  i  elate  to  questions  arising  out  of  the  owner- 
ship of  land;  though  it  is  noticeable  that  only  eight  of  these  have 
■reference  to  nuisances  or  incorporeal  hereditaments.  The  great 
majority  were  questions  as  to  the  effect  of  various  forms  of  limita- 
tion of  estates. 

Two  matters  are  worthy  of  notice  to  those  who  are  interested 
-in  the  development  of  legal  ideas,  viz.^  (i)  the  manner  in  which 
lawyers  were  feeling  their  way  to  a  clear  idea  of  what  amounted  to 
a  wrong  for  which  an  action  on  the  case  would  lie,  and  (2)  the  gra- 
dual working  out  of  the  doctrine  of  assumpsit,  including  the  idea 
of  consideration  as  a  necessary  element  in  contractual  relations: 

I.  Maliciously  setting  the  law  in  motion. 

(a)  Criminally. 

Low  V.  Beardmore,  Sir  T.  R.  135.  Action  on  the  case 
against  the  defendant  for  falsely  and  maliciously  indicting 
the  plaintiff  for  a  rescous;  and  on  not  guilty  found  for  the 
plaintiff,  Powis,  for  the  defendant,  moved  in  arrest  of  judg- 
ment, that  such  an  action  on  the  case  doth  not  lie  for  in- 
dicting one  for  a  bare  trespass,  and  this  indictment  was  but 
a  trespass.  The  Court  seem  to  have  come  to  no  conclusion, 
but  the  point  was  evidently  not  considered  settled,  a  case 
being  quoted  in  the  Exchequer  Chamber  against  the  plaintiff. 

Henley  v.  Burstal,  Sir  T.  R.  180.  Action  upon  the  case 
for  maliciously  indicting  the  plaintiff,  being  a  justice  of  the 
peace,  for  delivering  a  vagrant  out  of  custody,  without  exami- 
nation, contrary  to  law.  Upon  not  guilty  pleaded,  a  verdict 
found  for  the  plaintiff;  and  Swain  moved  for  the  defendant 
in  arrest  of  judgment,  that  such  action  doth  not  lie,  because 

Lev.  I  r  9,  set  out  post  at  pp.  363-4,  and,  indeed,  the  two  cases  of  Eyres  v.  Sedgewicke 
and  Lake  v.  King,  supra,  in  which  the  damage  resulting  from  the  libel  is  stated 
•as  the  gravamen  of  the  case  rather  than  the  libel  itself.  Nevertheless  even  these 
cases  are  so  rare  that  I  cannot  help  thinking  that,  as  a  rule,  libel  was  dealt  with 
as  a  criminal  and  not  as  a  civil  matter.  It  is  noticeable,  in  this  connecdon,  that 
in  the  well  known  report  of  G>kc,  The  Cos  de  Libellis  Pamosis,  5  Co.  R.  12$  a 
(3  Jac.  I),  there  is  no  suggestion  that  a  libel  could  give  rise  to  anything  but  a 
!penal  proceeding. 
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it  deters  a  man  from  prosecuting  for  the  King.  Maynard 
Serjeant  for  the  plaintiff.  Where  the  indictment  is  pre- 
ferred maliciously,  and  such  indictment  contains  matter  of 
imputation  and  slander  as  well  as  crime;  there  the  action 
lies;  but  otherwise  where  the  indictment  contains  crime 
without  slander,  as  forcible  entry,  eic,,  but  here  is  slander 
as  well  as  crime;  and  of  that  opinion  was  all  the  Court;  and 
judgment  was  given  for  the  plaintiff. 

(b)  In  the  Ecclesiastical  Court. 

Gray  v.  Day,  Sir  T.  R.  418.  An  action  upon  the  case. 
The  plaintiff  declares,  that  he  being  church-warden  of  such 
a  parish,  and  having  given  an  account  at  the  end  of  his  year 
to  his  successor,  and  the  parishioners;  the  defendant  falsely 
and  maliciously  cited  him  into  the  Ecclesiastical  Court  to 
render  an  account,  and  there  at  the  defendant's  request 
the  Judge  excommunicated  the  plaintiff  for  not  rendering 
the  account.  Upon  not  guilty  pleaded,  and  verdict  for  the 
plaintiff,  Saunders  moved  in  arrest  of  judgment,  because  the 
sentence  was  given  by  the  Judge,  and  so  he  and  the  Court 
were  to  blame,  and  not  the  defendant.  But  resolved  the 
action  lies;  and  judgment  was  given  for  the  plaintiff. 

Hoskins  V.  Matthews,  i  Lev.  292.  Case,  for  that  the 
defendant  falsely  and  maliciously,  without  any  reasonable 
cause,  dted  and  excommunicated  him  in  the  Ecclesiastical 
Court.  After  verdict,  it  was  moved  in  arrest  of  judgment, 
that  it  does  not  appear  for  what  cause  the  suit  there  was. 
But  per  Cur',  it  is  said  and  found  to  be  falsly,  and  without 
any  cause;  and  the  action  lies,  and  judgment  was -for  the 
plaintiff. 

(c)  Malicious  Civil  Proceedings. 

Stribler  v.  Jones,  i  Lev.  275.  Case,  and  declares,  that 
the  defendant  falsly  and  maliciously  devising  to  dampnify 
him,  and  to  hinder  him  from  going  about  his  affairs,  sued  a 
latitat  against  him  out  of  the  King's  Bench  in  trespass,  with 
ac  etiam  assumpsit  for  500  1.  and  caused  him  to  be  arrested 
and  imprisoned  for  such  a  time,  whereas  in  truth  he  had  not 
any  cause  of  action,  vel  saltern  non  tantum  causam  actionis. 
After  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  it  is  not  positively  said,  that  he  had  not  cause 
of  action;  but  none,  or  at  least  not  so  great;  and  it  is  not  so 
great  if  it  fails  but  of  is.  of  so  much.  But  the  Court  to  the 
contrary,  it  is  found  to  be  done  maliciously,  wherefore 
judgment  was  ruled  for  the  plaintiff. 

Webster  v.  Haigh,  3  Lev.  210.  Case  for  that  the  de- 
fendant wickedly  intending  and  maliciously  contriving 
ipsum  minus  rite  praegravare,  &  tarn  per  corporis  imprisona" 
ment'  quam  aUas  labores  &  expensas,  praetextu  justitiae  Sf 
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legis  processus  defatigare  opprimere  &  depauperate  &  fnulti- 
plicUer  praegravare  &  damnificare  ex  tnalitia  sua  praehabW 
tali  die  &  loco,  virtuie  cujusdam  brevis  de  quo  minus  e  Cur\ 
Scaccar'  sine  aliqua  rationabiii  causa  arresiari  &  imprisonari 
subdole  fraudulenter  &  injuste  causavit,  &  in  prisona  detineri 
procuravit,  until  he  gave  a  warrant  of  attorney  to  confess 
a  judgment  for  20 1.  in  the  King's  Bench,  Common  Pleas, 
or  Exchequer,  whereby  he  had  and  suffered  damages  to  40I. 
To  this  the  defendant  demurred  generally;  and  now  it  was 
argued  for  the  defendant,  that  no  action  lies  for  suing  in  a 
proper  Court ;  for  a  man  may  mistake  his  own  case,  and  think 
he  has  a  good  cause  of  action  where  it  proves  otherwise; 
and  here  the  declaration  does  not  say,  that  he  knowing  he  had 

no  cause  of  action  sued But  for  the  plaintiff  it 

was  argued,  that  the  action  lies  as  it  is  laid  here;  for  it  is 
said,  the  action  was  brought  ex  nuUitia  praehabita,  &  sine 
aliqua  causa  rationabiii  ipsum  damnificare,  which  implies 
the  knowing  he  had  no  cause  of  action;  and  this  is  confessed 

by  the  demurrer And  here  Charlton  held  totis 

viribus,  that  the  action  did  not  lie  because  the  law  had  pro- 
vided another  remedy,  viz.,  costs.  But  Jones  Chief-Justice 
and  Just.  Street  held,  that  the  action  lay  for  the  unjust, 
causeless,  and  malicious  vexation  premeditated,  all  which 
are  confessed  by  the  demurrer.  Levinz  doubted,  because 
it  is  not  expressly  said,  knowing  he  had  no  cause  of  action; 
but  he  inclined,  that  the  action  lay,  because  the  defendant 
had  compelled  the  now  plaintiff  to  give  him  a  judgment  for 
20  I.  whereby  he  is  deprived  of  his  remedy  by  costs,  etc. 
But  it  was  adjourned. 

It  will  be  noticed  that  in  these  cases  the  law  is  in  a  state  of 
fluidity.  It  is  apparently  not  settled  either  what  constitutes  the 
cause  of  action,  or  for  what  reason.  But  very  shortly  afterwards, 
in  the  case  of  Savile  v.  Roberts,  in  the  Exchequer  Chamber,  i  Lord 
Raymond  374  (9  Wm.  Ill),  the  judgment  of  Holt,  C.  J.,  lays  down 
the  law  very  nearly  in  accordance  with  modern  ideas.  In  that 
case  the  declaration  was  drawn  (omitcing  verbiage)  substantially 
in  the  modem  form,  and  alleges  all  that  it  would  be  necessary  to 
allege  in  a  similar  case  at  the  present  day,  viz.,  that  Savile 

**machinans  et  nequiter  et  maUtiose  intendens  ipsum  Jacobum 

(Roberts)  minus  rite  praegravare  etc sine  causa 

rationabiii,  ex  tnalitia  sua  praecogitata  apud  Barnesley  in 
comitatu   praedicto   apud   generalem   quarterialem   sessionem 

pacis  coram  etc de  eo  quod  ipsi  secundo  die 

Octobris  anno  regni  domini  WiUelmi  tertii  Dei  gratia  nunc 
regis  AngUae,  &c.  septimo,  vi  et  armis  apud  Beneby  prae- 
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dictam  in  le  West  Riding  comitatus  ptdedicti  riotose  routose 
iUicile  et  injuste  sese  assernblaverunt  et  congregaverunt  etc. 
.  .  falso  indictari  malitiose  fecit  et  procuravit^  ac  indicta- 
mentum  illud  versus  ipsum  Jacobum  Roberts  falso  et  malitiose 
prosecutus  fuit  et  prosecutum  esse  causavit,  quousque  idem 

Jacobus  Roberts  postea  etc debito  modo  secundum 

legem  et  consuetudinem  hujus  regni  Angliae  inde  acquietatus 

fuit Quorum  quidem  praemissorum  praetextu  idem 

Jacobus  Roberts  nan  solum  in  bonis  nomine  fama  credentia  et 
aestimaiione  suis  praedictis  quibus  praeantea  gavisus  fuerit 
magnopere  laesus  ac  in  diver  sis  negotiis  Ucitis  et  honestis  agendis 
multipUciter  impeditus  existit^  verum  etiam  idem  Jacobus 
valde  graves  et  arduos  labores  subire  et  diversus  denariorum 
summas  pro  acquietatione  sua  praedicta  et  ejus  exoneratione 
in  hoc  parte  expendere  et  erogare  coactus  et  compulsus  fuit, 
ad  damnum  ipsius  Jacobi  Roberts  viginti  librarum  etc. " 

I  have  set  the  material  passages  of  this  declaration  out  at 
length  because  it  shews  such  a  surprisingly  sudden  advance  from  the 
inchoate,  tentative,  and  jerky  declarations  in  the  cases  previously 
cited,  and,  in  fact,  is  just  in  the  form  in  which  a  similar  cause  of 
action  would  be  alleged  in  England  in  the  present  day.  All  the 
necessary  ingredients  are  stated,  viz.,  that  Savile  falsely  and  ma- 
liciously and  without  reasonable  and  probable  cause  presented  and 
prosecuted  an  indictment  against  Roberts,  that  Roberts  was  ac- 
quitted and  suffered  damage,  in  reputation  and  in  pocket.  As 
the  earliest  of  the  cases  previously  cited  was  in  17  Car.  II  (1667) 
and  the  latest  in  i  Jac.  II  (1685)  and  the  case  of  Savile  v.  Roberts 
was  in  9  Wm.  Ill  (1702),  the  advance  in  legal  conception  by  the 
pleader  is  remarkable,  especially  as  the  law  was  still  quite  uncer- 
tain. In  the  case  of  Savile  v.  Roberts  there  was  a  verdict  for  the 
plaintiff;  defendant  then  moved  in  arrest  of  judgment  and  the  case 
was  argued  two  or  three  times  at  the  bar  of  the  Court  of  Common 
Pleas,  and  then  there  was  a  division  of  opinion  in  the  Court,  Nevill 
and  Powell,  J  J.,  holding  that  the  action  would  well  lie,  but  Treby, 
C.  J.,  being  of  the  contrary  opinion.  Whereupon  the  case  was  taken 
on  error  to  the  Exchequer  Chamber,  where  the  Court,  under  the 
^idance  of  Holt,  C.  J.,  were  unanimous  in  favor  of  the  plaintiff, 
Holt,  C.  J.,  saying: 

"that  this  point  is  no  primae  impressionis,  but  that  it  has 
been  much  unsettled  in  Westminster-Hall,  and  therefore  to 
set  it  at  rest  is  at  this  time  very  necessary. " 


Digitized  by 


Google 


LEGAL  DEVELOPMENT  IN  ENGLAND  AFTER  RESTORATION  363 

He  then  proceeds  to  expound  the  law,  to  a  great  extent  as 
it  would  be  laid  down  at  the  present  time,  and  draws  the  distinc- 
tion between  a  malicious  cnminal  prosecution  and  malicious  civil 
proceedings  very  much  as  was  subsequently  decided  by  the  Court 
of  Appeal  in  The  Quartz  HUl  Consolidated  Gold  Mining  Co.  v.  Eyre, 
(1883)  II  Q.  B.  D.  674,  in  which  the  judgment  of  Holt,  C.  J.,  is 
<luoted  as  the  standard  pronouncement  on  the  subject. 

2.  Malicious  Injury  to  Reputation.     , 

Mason  v.  Jennings,  Sir  T.  R.  401.  In  a  special  action 
upon  the  case.  The  plaintiff  declares,  that  he  is  a  hackney- 
coachman,  and  that  the  defendant  with  an  intent  to  dis- 
grace him  did  ride  Skimmington,^ 

In  Cropp  V.  TUney,  3  Salk.  225,  Holt,  C.  J.,  who  is  not  often 
-caught  tripping,  says: 

"as  for  instance,  an  action  was  brought  by  the  husband 
for  riding  Skimmington,  and  adjudged  that  it  lay,  because 
it  made  him  ridiculous,  and  exposed  him," 

and  he  gives  it  as  an  example  that  in  an  action  for  Ubel  it  is  suffi' 
dent  that  the  alleged  libel  should  make  a  man  ridiculous.  And 
this  is  quoted  in  all  the  text-books  to  the  present  day,  ignoring  the 
fact  that  in  at  least  two  cases  "riding  Skimmington"  had  been 
iield  not  to  be  actionable.  How  such  a  proceeding  could  be  a 
libel  it  is  difficult  to  see,  and  as  no  special  damage  was  alleged  it 
would  not  be  actionable  as  a  slander. 

3.  Miscellaneous  Actions  for  Damage  Arising  from  False 
Statements. 

Sheppard  v.  Wakeman,  i  Lev.  53  (14  Car.  II).  Case, 
where  the  plaintiff  was  to  be  married  to  such  a  one  who 
intended  to  take  her  to  his  wife;  the  defendant  falsly  and 
maliciously  to  hinder  the  marriage,  writ  a  letter  to  the  said 
person,  that  the  plaintiff  was  contracted  to  him,  whereby 
she  lost  her  marriage.  After  verdict  for  the  plaintiff,  it  was 
moved,  that  the  action  did  not  lie,  the  defendant  claiming 
title  to  her  himself,  like  as  Gerrard's  case,  4  Co.  for  slander 
of  title.  But  after  divers  motions,  the  plaintiff  had  judg- 
ment, for  it  was  found  to  be  malicious  and  false;  and  if  such 
an  action  should  not  lie,  a  mean  and  base  person  might  in- 
jure any  person  of  honour  and  fortune  by  such  a  pretence. 

*For  "riding  Skimmington"  see  Butler's  "Hudibras,"  Part  II,  Canto  II, 
lines  560-713. 
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Coxe  V.  Smith,  i  Lev.  119  (15  Car.  II).  Case  for  that 
he  being  an  officer  of  the  Custom-House,  the  defendant 
made  a  false  affidavit  against  him  in  Chancery,  touching 
malfeasance  in  his  office;  and  afterwards  petitioned  the 
commissioners  of  the  Customs  against  him,  and  thereupon 
caused  him  to  be  turned  out  of  his  place:  after  a  verdict 
(upon  not  guilty)  for  the  plaintiff,  it  was  moved  in  arrest 
of  judgment,  that  no  action  lies  for  the  making  of  a  false 
oath,  Owen  258.  2  Cro.  601.  Hutt.  11.  Poph.  144.  i 
Leon.  107,  and  that  no  action  lies  for  the  petition,  because 
it  is  done  in  a  course  of  justice.  But  (said)  by  the  Court. 
The  action  is  not  founded  on  the  oath,  nor  on  the  petition,, 
but  those  are  only  inducements  to  prove  the  malicious  pro* 
curement  to  have  him  turned  out  of  his  place:  and  that  it 
was  falsely  and  maliciously  done,  is  now  found  by  the  verdict; 
and  they  gave  judgment  for  the  plaintiff. 

Ekins  V.  Tresham,  i  Lev.  102  (15  Car.  II).  Case,  that 
whereas  the  plaintiff  and  defendant  were  in  treaty  for  the 
sale  of  a  messuage;  the  defendant  falsly  and  fraudulently 
affirmed  it  was  let  at  42  1.  per  annum;  whereto  the  plaintiff 
gave  faith,  gave  him  500  1.  for  it,  where  in  truth  it  was  let 
at  32  1.  per  annum  only.  After  verdict  for  the  plaintiff, 
it  was  moved  in  arrest  of  judgment,  that  the  action  did  not 
lie;  as  for  saying  that  a  thing  is  of  a  greater  value  than  it  is, 
without  warranty  no  action  lies,  Yelv.  20.  No  more  will  it 
for  saying  that  it  is  demised  for  more  than  in  truth  it  is;  for 
the  party  might  inform  himself  from  the  tenant,  and  a 
warranty  will  not  bind  a  man  in  a  thing  that  is  apparent; 
as  to  warrant  that  a  horse  has  both  his  eyes,  when  he  is 
apparently  blind  of  one  of  them.  But  by  the  Court,  tho' 
an  action  will  not  lie  for  saying,  that  a  thing  is  of  greater 
value  than  it  is  (nor  by  Wyndham,  it  is  perjury  to  swear  it^ 
because  value  consists  in  judgment  and  estimation,  wherein 
men  many  times  differ).  Yet  to  affirm  that  a  thing  is  de- 
mised for  more  than  it  is,  is  a  falsity  in  his  own  knowledge,, 
and  the  party  who  is  deceived,  may  for  such  deceit  have  an 
action,  for  perhaps  the  lease  is  by  parol,  or  the  tenant  will 
not  inform  the  purchaser  what  rent  he  gave.  And  after 
it  had  been  twice  moved,  judgment  was  given  for  the  plain- 
tiff in  Trinity,  15  Car.  II,  by  the  whole  Court. 

Cooper  V.  Witham,  i  Lev.  247  (20  Car.  II).  Case 
against  the  husband  and  wife,  for  that  she  being  covert^ 
affirmed  herself  to  be  sole,  and  requested  the  plaintiff  to 
marry  her,  and  lays  it  to  be  done  maliciously,  with  intent 
to  deceive  him;  whereupon  he  married  her,  whereby  he  was- 
disturbed  in  conscience,  and  put  to  great  charge  by  the 
husband.  After  a  verdict  for  the  plaintiff  on  (the  issue) 
not  guilty,  it  was  moved  in  arrest  of  judgment,  that  the 
action  does  not  lie;  for  the  wife  cannot  by  any  contract  or 
agreement  charge  the  husband,  and  if  he  should  be  charged 
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here,  it  would  be  by  the  wife's  contract  with  the  plaintiff 
to  marry  him;  but  for  trespass  or  words  she  might  charge 
the  husband,  for  that  she  may  do  without  assent  of  the  hus- 
band or  any  other;  and  if  damage  ensue  thereupon,  it  ought 
to  be  recompensed  by  some  body,  and  no  other  can  do  that 
but  the  husband.  But  this  marriage  could  not  be  made 
without  the  assent  and  contract  of  the  plaintiff  (himself)  and 
therefore  it  shall  not  charge  the  husband,  and  so  held  the 
Court,  and  gave  judgment  for  the  defendant:  they  also  said, 
that  this  was  felony  in  the  wife,  and  Twysden  said,  that  an 
action  did  not  lie  for  the  master  for  beating  of  his  servant 
to  death,  for  that  he  lost  his  service;  for  the  party  ought  to 
be  indicted  for  it,  as  is  Yelv.  90.  But  see  Latch  144,  Mark- 
ham  against  Cobb,  Style  346,  347.  Dawes  against  Cove- 
neigh,  that  trespass  lies  for  a  felonious  taking  money  after 
the  party  has  been  convicted  and  burnt  in  the  hand:  also 
it  was  here  said,  that  the  wife  had  been  pardoned  of  the  felony, 
but  that  did  not  appear  upon  the  record;  and  if  she  had,  yet 
the  fact  sounding  in  contract,  it  seems  that  the  action  does 
not  lie. 

The  first  two  ot  these  casee  present  a  curiously  hybrid  ap- 
pearance. At  the  present  day  they  would  take  the  foim  of  actions 
for  libel,  simpUciter,  if  they  disclosed  any  cause  of  action  at  all. 
As  in  fact  framed,  they  are  a  kind  of  hybrid  between  an  action  for 
libel  and  an  action  for  a  wrongful  procuring  of  an  act  to  be  done  by 
another  by  means  of  a  false  statement.  The  two  latter  cases  are 
cases  of  deceit,  practically  in  the  modern  form,  and  shewing  that  the 
Courts  already  appreciated  the  distinction  between  an  actual  false 
representation  and  a  mere  puffing  of  wares  or  property. 

4.  Actions  upon  the  Case  against  a  Public  Official  for  Breach 
of  a  Public  Duty. 

Starling  v.  Turner,  2  Lev.  50  (24  Car.  II).  Case,  and 
declares  that  by  the  custom  of  London,  the  bridge-master 
is  chose  by  plurality  of  voices  of  the  freemen,  and  that  if 
the  electors  are  so  divided,  that  the  majority  cannot  be 
known  by  the  view,  that  the  mayor  ought  to  grant  a  poll; 
and  that  Starling  being  mayor,  where  upon  the  election  the 
majority  could  not  be  known,  refused  to  grant  a  poll  to 
Turner,  a  candidate  at  that  election,  by  which  he  lost  the 
office.  After  verdict  and  judgment  for  Turner,  plaintiff  in 
the  Common  Pleas,  error  was  brought  in  B.  R.  and  assigned 
for  error,  that  the  action  lies  not,  b«:ause  it  is  not  shown  that 
he  had  been  elected  if  a  poll  had  been  granted.  Sed  nan 
allocatur.  For  the  mayor  did  not  do  his  duty,  and  'tis  said 
by  that  he  lost  the  office,  which  after  verdict  is  sufficient; 
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and  of  that  opinion  were  all  the  judges  of  the  Common  Pleas^ 
but  Vaughan  Chief  Justice.  Note^  It  was  not  a  question  in 
either  of  the  two  Courts,  whether  an  action  of  the  case  would 
lie,  for  the  bare  denying  or  refusing  of  a  poll,  and  returning 
another?  But  this  seemd  to  be  admitted  by  both  Courts. 
Herring  v.  Finch,  2  Lev.  250  (31  Car.  II).  Case; 
whereas  the  plaintiff  was  a  freeman,  and  had  a  voice  in  the 
election  of  mayors^  the  defendant  the  present  mayor  refused 
to  receive  his  vote;  and  now  upon  issue  and  trial  tJie  plaintiff 
was  nonsuit,  but  the  roU  not  marked  for  double  costs.  And 
now  the  defendant  moved  to  have  double  costs,  which  was 
opposed,  because  it  does  not  appear  whether  the  plaintiff 
was  nonsuit  for  want  of  proof  that  the  defendant  was  the 
present  mayor.  2.  The  statute  gives  double  costs  where  the 
officer  is  sued -for  matter  done  by  him  in  doing  his  office,  and 
this  suit  is  for  non  fezans  in  his  office.  Cur*.  This  case  is 
not  within  the  intent  of  the  statute;  the  scope  whereof  was, 
that  whereas  mayors,  &c.,  were  sued  for  false  imprisonment, 
or  such  matters,  wherein  they  ought  to  justify  that  they 
may  plead  the  general  issue,  and  shall  have  double  costs,  but 
not  in  such  cases  as  this. 

The  actual  point  reported  in  this  case  is  not  of  importance 
except  that  it  is  interesting  to  see  how  far  back  the  protection  ta 
public  officials  extends.  But  in  his  famous  judgment  in  Ashbyv. 
White,  Ld.  Raym.  938  (2  Anne),  Lord  Holt,  C.  J.,  says  of  this  caset 

'*So  in  the  case  of  Herring  v.  Finch  nobody  scrupled  but 
that  the  action  well  lay,  for  the  plaintiff  was  thereby  de- 
prived of  his  right." 

Bernardiston  v.  Some,  2  Lev.  114  (26  Car.  II).  Case,, 
and  declares  that  a  writ  issued  out  of  Chancery  to  the  de- 
fendant, then  Sheriff  of  Suffolk,  to  elect  a  knight  of  the  county 
for  the  Parliament,  and  that  the  plaintiff  was  chosen  by  the- 
majority  of  freeholders,  and  that  the  defendant  returned 
the  writ  with  an  indenture  of  the  said  election,  but  mali- 
ciously intending  to  deprive  the  plaintiff,  defiducia  6f  praed* 
falso  &  deceptive,  una  cum  indentura  praed*  retornavU  unam 
alteram  indenturam  in  CanceUaria  praed*  specificant*  quod 
aUae  personae  liberi  tenentes  vel  major  pars  liberorum  tenent- 
ium  degerunt  quendem  Liondlum  Tolmqch,  ubi  revera  praedT 
Lionellus  non  fuit  electus  per  majorem  numerum  liberorum 
tenentium,  ratione  cujus  the  plaintiff  was  kept  out  of  the 
House  of  Commons,  and  put  to  great  charge  to  prove  his 
election  in  the  House  of  Commons.  The  defendant  pleaded 
non  culp.  and  upon  trial  at  Bar,  Twysden  Rainsford  and 
Wylde  held,  and  so  directai  the  jury,  that  if  this  double 
return  was  made  maliciously,  they  ought  to  find  for  the 
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plaintiff,  which  accordingly  they  did,  and  gave  him  800  L 
damages,  though  the  evidence  as  to  the  m^dtce  and  falsity 

was  very  slender And  now  it  was  moved  in 

arrest  of  judgment  by  North  Attorney  General,  and  Scroggs 
King's  Serjeant,  that  this  action  lies  not,  ,  .  .  Firsts 
Because  the  falsity  or  verity  of  the  return  is  only  examin- 
able in  the  House  of  Commons,  who  are  the  sole  judges,  and 
will  punish  such  falsities,  and  accordingly  they  have  so 
done  in  this  case,  by  committing  the  Sheriff.  .  .  .  Secondly^ 
The  right  of  the  party  is  not  considerable  in  this  case 
for  this  is  not  an  office  of  profit,  but  of  trust  concerning  die 
State.  Thirdly,  What  the  Sheriff  does  in  this  case,  he  doth 
as  a  judge;  for  he  is  a  judge  of  the  election,  and  therefore 

no  action  lies  against  him.     Fourthly, the 

sheriff  hath  done  no  more  in  this  case  than  laid  the  matter 
before  the  House  of  Commons,  that  the  validity  of  the  votes 
may  be  there  deliberately  examined.  To  which  it  was 
answered  by  Maynard,  King's  Serjeant,  and  Sir  William 
Jones,  Solicitor.  First,  That  here  was  malice  and  falsity  in 
the  Sheriff,  and  thereby  damage  and  charge  to  the  plaintiff,, 
and  all  this  was  found  by  the  jury,  which  is  sufficient  to 
mantain  an  action  in  all  cases,  whether  there  has  been  a 
like  action  in  such  case  or  no  before;  for  actions  upon  the 
case  are  founded  upon  the  particular  case,  which  is  mostly 
new.  .  .  .  Secondly,  The  commitment  by  the  Parliament 
is  only  to  punish  the  contempt  of  the  sheriff  as  to  them 
and  the  State,  but  not  to  repair  the  party  for  the  damage 
he  sustained.  .  .  .  Thirdly,  The  sheriff  is  not  a  judge  of 
the  election  in  this  case,  but  a  minister  to  take  the  polls,  of 
which  in  point  of  sufficiency  the  House  of  Commons  is  judge. 
.  .  .  Et  adjournatur  ad  proximum  terminum,  when  Hale 
being  in  Court,  he,  Twysden  and  Wylde,  for  as  much  as  the 
return  is  said  to  be  falso  6r  maUtiose  6r  ea  intentione  to  put 
the  plaintiff  to  charge  and  expence,  and  so  found  by  the 
jury,  held  the  action  lay,  and  gave  judgment  for  the  plaintiff^ 
Rainsford  doubting;  upon  this  a  writ  of  error  was  brought 
in  the  Exchequer-Chamber,  where,  by  North  Chief  Justice^ 
and  five  other  Judges  against  two,  the  judgment  was  re- 
versed upon  the  matter  in  law,  that  the  action  lies  not.* 

This  batch  of  cases  is  interesting  as  shewing  that,  even  at 
this  period,  the  courts  had  practically  arrived  at  the  conclusion, 
afterwards  categorically  affirmed  in  the  well  known  case  of  Ashby 
V.  White,  supra,  that  an  action  on  the  case  lay  for  the  bare  infringe- 

*  It  would  have  been  interesting  to  see  the  judgment  in  this  case  in  the  Ex- 
chequer Chamber,  but  in  the  only  report  that  I  can  find  of  it,  PoUexfen  470,  only 
the  judgment  of  one  of  the  Judges  in  the  minority  is  given. 
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ment  of  a  positive  legal  right,  even  where  no  damage  in  fact  could 
be  established — ubi  jus  ubi  remedium.  It  is  perhaps,  however, 
worth  observing  that  the  pleaders  had  apparently  not  yet  made 
up  their  minds  exactly  as  to  what  the  cause  of  action  was,  as,  even 
in  the  case  of  Ashby  v.  White,  it  was  alleged  that  the  defendants, 

"contriving,   and   fraudulently  and   maliciously   intending 
to  damnify  him,  the  said  Matthias  Ashby,  in  this  behalf/' 

did  then  and  there  hinder  him,  the  said  Matthias  Ashby,  etc. 
They  seem  to  have  thought  that  it  was  necessary  to  allege  and  prove 
that  the  act  of  the  defendant  had  been  done  maliciously  and  dis- 
honestly, as  in  the  case  of  malicious  prosecution — whereas,  in  fact, 
such  allegation  was  wholly  immaterial,  except  possibly  in  the  case 
of  the  double  return.^ 

5.  Actions  upon  the  Case  against  Private  Persons  for  Breach 
of  a  Duty  arising  from  a  Contractual  Relation. 

Mors  V.  Slue,  Sir  T.  R.  220,  i  Vent.  190,  238  (24  &  25 
Car.  II).  (The  pleading  is  taken  from  the  report  in  Ventris.) 
An  action  upon  the  case  was  brought  by  the  plaintiff  against 
the  defendant;  and  he  declared,  that  whereas  according  to 
the  law  and  custom  of  England,  masters  and  governors  of 
ships  which  go  from  London  beyond  sea  and  take  upon  them 
to  carry  goods  beyond  sea,  are  bound  to  keep  safely  day  and 
night  the  same  goods,  without  loss  or  subtraction,  ita  quod 
pro  defectu  of  them,  they  may  not  come  to  any  damage;  and 
whereas  the  isth  of  May  last,  the  defendant  was  master 
of  a  certain  ship  called  "The  William  and  John, "  then  riding 
at  the  port  of  London,  and  the  plaintiff  had  caused  to  be 
laden  on  board  her  three  trunks,  and  therein  400  pairs  of 
silk  stockings,  and  174  pounds  of  silk,  by  him  to  be  trans- 
ported for  a  reasonable  reward  of  freight  to  be  paid,  and  he 
then  and  there  did  receive  them,  and  ought  to  have  trans- 
ported them,  &c.,  but  he  did  so  negligently  keep  them,  that 
in  default  of  sufficient  care  and  custody  of  him  and  his  ser- 
vants, the  same  were  totally  lost  out  of  the  said  ship. 

^  I  suspect  that  there  may  have  been  another  reason  for  this.  It  was  a 
rule  of  the  old  procedure  that  "in  no  case  where  a  contempt,  deceit,  trespass,  or 
injury  is  supposed  in  the  defendant,  shall  he  wage  his  law."  Bac.  Abr.:  Wager 
of  Law,  p.  350,  quoting  i  Inst.  295  a.  Now  one  of  the  great  objects  of  pleaders 
in  old  days  was  to  avoid  framing  a  case  in  such  a  way  that  the  defendant  could 
wag^  his  law.  It  may  be  that  when  they  invented  the  new  formula  of  trespass 
on  the  case,  they  garnished  their  pleading  with  these  irrelevant  expletives  in 
order  to  make  sure  that  under  the  new  form  of  action  the  defendant  should  not 
be  allowed  to  wage  his  law. 
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Upon  not  guilty  pleaded,  the  juiy  found  a  special 
verdict,  viz.  that  the  defendant  was  master  of  a  ship  which 
lay  in  the  river  of  Thames,  near  St.  Katherine's,  that  the  plain- 
tiff delivered  goods  to  him  to  transport.  That  the  defend- 
ant received  his  salary  from  the  owner  of  the  ship;  that  there 
being  three  men  and  a  boy  in  the  said  ship,  persons  unknown, 
about  eleven  o'clock  in  the  n  ght  came  on  board  with  a  pre- 
tended warrant  to  search  for  felons,  and  seized  upon  the 
persons  in  the  ship,  and  took  away  the  goods;  and  whether 
the  defendant  was  guilty  was  the  question,  viz.  whether 
the  master  or  owner  of  the  ship  should  answer  these  goods; 
and  resolved  for  the  plaintiff. 

Virtue  v.  Birde,  2  Lev.  196  (29  Car.  II).  Case  that 
whereas  the  defendant  had  hired  him  to  carry  a  load  of 
timber  from  Woodbridge  to  Ipswich  to  be  laid  there  at  any 
place  the  defendant  should  appoint,  and  that  he  gave  notice 
to  the  defendant  that  he  would  carry  it  such  a  day,  and  re- 
quested the  defendant  at  Woodbridge  to  appoint  where  it 
should  be  laid,  and  that  accordingly  he  carried  it  to  Ipswich, 
and  the  defendant  appointed  no  place  where  it  should  be 
laid,  but  made  the  horses  of  the  plaintiff  being  hot  stay  so 
long  in  the  cart^  that  they  took  cold,  whereby  some  of  them 
died,  and  the  rest  were  spoiled;  and  after  verdict  for  the 
plaintiff,  upon  non  culp.  judgment  was  staid,  because  the 
action  lies  not;  for,  first,  he  might  have  taken  his  horses  out 
of  his  carl,  and  have  walked  them  up  and  down,  or  put  them 
into  the  stable.  2.  As  soon  as  he  came  there,  and  found  no 
place  appointed  by  the  defendant,  he  might  have  unladen  the 
timber  in  any  convenient  place,  and  returned;  and  therefore 
the  injury  which  the  horses  received  is  owing  to  himself,  and 
through  his  own  default. 

Boson  V.  Sandford  and  Others,  3  Lev.  258  (i  William 
and  Mary).  Case  against  the  defendants  proprietors  of  a 
ship,  wherein  goods  are  usually  transported  for  hire;  and 
that  the  plaintiff  loaded  goods  on  board  the  said  ship  to  be 
carried  for  hire  from  London  to  Topsham  in  Devonshire; 
and  that  the  defendants  received  them  and  undertook  to 
carry  them  to  Topsham,  but  that  they  not  being  careful 
therein,  but  neglecting  their  duty,  did  so  carelessly  place  and 
carry  the  goods,  that  though  the  ship  arrived  safely  at  Top- 
sham, yet  the  goods  were  spoiled:  and  on  not  guilty  the  jury 
found  a  special  verdict,  viz.  that  ten  other  persons  besides 
the  defendants  are  proprietors  and  part-owners  of  the  ship; 
that  the  ship  had  a  master  placed  in  her  by  the  part-owners, 
who  had  60  1.  wages  for  every  voyage  between  Topsham 
and  London;  that  the  goods  were  delivered  to  the  master, 
none  of  the  part-owners  being  present,  and  that  no  contract 
was  made  with  them  or  any  for  the  plaintiff,  that  the  ship 
should  arrive  safe  at  Topsham,  but  that  the  goods  were 
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spoiled  by  negligence,  &c.  And  if  for  the  plaintiff,  for  the 
plaintiff;  and  if  not,  for  the  defendant.  And  two  questions 
were  made  in  this  case.  i.  Whether  the  proprietors  are 
chargeable,  no  contract  being  made  with  them,  for  that 
here  was  a  master  who  was  chargeable  in  respect  of  his 
wages,  as  in  the  case  of  Mors  and  Slue,  lately  adjudged  in 
this  Court.  And  as  to  this  point  Holt  (now  Ch.  Just.)  held 
clearly,  that  though  the  master  be  chargeable  in  respect  of 
his  wages,  so  are  the  proprietors  also  (in  respect  of  the  freight, 
which  they  received  for  the  carriage  of  the  goods)  at  the 
plaintiff's  election.  2.  Whether  the  action  lay  against  the 
defendants  only,  it  appearing  there  are  other  part-owners, 
who  are  not  made  defendants:  and  he  held,  that  the  action 
did  not  Ue,  except  it  were  brought  against  all  the  part-owners; 
for  they  are  all  chargeable  in  respect  of  their  (joint)  profit 
made  by  the  carriage,  and  that  in  point  of  contract  upon 
their  (joint)  undertaking,  be  it  either  expressed  or  implied: 
and  they  are  not  chargeable  as  trespassors,  for  then  one  of  them 
might  be  charged  alone,  but  in  point  of  contract  upon  their 
receipt  of  the  goods  to  be  carried  for  hire,  and  so  has  the  plaintiff 
laid  it  in  his  declaration,  viz.  that  they  undertook  to  carry  them, 
&c,  (See  the  considered  judgment  in  this  case  in  Shower. 
29.) 

Horton  v.  Coggs,  3  Lev.  295  (2  William  and  Mary). 
London,  to  wit. — ^John  Coggs,  late  of  London,  goldsmith,  was 
attached  to  answer  Edward  Horton  of  a  plea  of  trespass  upon 
the  ca^e,  &c.  The  plaintiff  declares  of  a  custom  in  London, 
that  if  any  merchant,  or  other  person  merchandizing  in 
London,  makes  a  note  in  writing  under  his  hand,  and  there- 
by promises  to  pay  any  sum  of  money  therein  mentioned  to 
the  person  therein  named,  or  to  the  bearer;  and  if  the  person 
named  in  the  note,  to  whom  by  the  note  it  is  promised  to  be 
paid,  shall  assign  or  deliver  it  to  another  person  to  receive 
it  to  his  own  use,  and  he  carries  it  to  the  drawer  of  the  note, 
and  requests  him  to  pay  it  to  him  that  brings  it,  that  then 
the  person  who  makes  itie  note  is  chargeable  to  pay  it  to  the 
bearer;  and  that  the  defendant  being  a  goldsmith  made  such 
a  note,  thereby  promising  to  pay  55  1.  to  William  Barlow, 
or  the  bearer:  and  that  Barlow  delivered  the  note  to  the 
plaintiff  to  receive  the  money  to  his  own  use,  in  satisfaction 
of  the  said  55  1.  due  to  him  by  Barlow,  and  that  the  plaintiff 
carried  and  shewed  it  to  the  defendant,  whereby  the  de- 
fendant, according  to  the  custom  aforesaid,  became  liable 
and  was  liable  to  the  payment  of  the  said  55  1.  upon  the 
said  note  to  the  plaintiff;  and  so  being  liable  the  defendant 
afterwards,  in  consideration  of  the  premises,  upon  himself 
assumed  and  to  the  plaintiff  then  and  there  faithfully  pro- 
mised that  he  the  defendant  the  said  55  1.  to  the  plaintiff 
would  well  and  faithfully  pay  and  content Never- 
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theless  the  defendant,  his  promises  and  assumptions  afore- 
said not  regarding,  but  contriving  and  fraudulently  intending 
the  plaintiff  in  this  behalf  craftily  and  subtilly  to  deceive  and 
defraud,  the  said  55  1.  ...  hath  not  paid  &c.  And  the 
defendant  comes  and  defends  the  force  and  injury  when  &rc. 
and  saith  that  he  did  not  assume  upon  himself  in  the  manner 
and  form  as  the  plaintiff  above  complains  of  him  fife.  After 
a  verdict  for  the  plaintiff  it  was  moved  in  arrest  of  judgment, 
that  this  custom  to  pay  to  the  bearer  was  too  general;  for 
perhaps  the  goldsmith  before  notice  by  the  bearer  had  paid 
it  to  Barlow  himself.  And  of  that  opinion  after  divers  mo- 
tions were  PoUexfen,  Powell  and  Rokesby,  (Ventris  dying 
in  the  last  vacation;)  though  upon  the  trial  of  the  cause 
before  Pollexfen  at  the  GuUd-Hall  he  then  held,  that  the 
action  well  lay,  this  matter  having  been  objected  at  the 
said  trial.     Levinz  of  counsel  for  the  plaintiff.* 

Panton  v.  I  sham,  3  Lev.  359  (5  William  and  Mary). 
Case,  and  declares  on  the  custom  of  the  realm,  that  every 
one  ought  to  keep  their  fire  so,  that  by  default  thereof  no 
damage  should  happen  to  another;  and  that  the  defendant 
so  negligently  kept  his  fire,  that  six  stables,  six  hay-lofts, 
and  three  lodging  rooms  of  the  plaintiff  were  thereby  burnt. 
The  defendant  pleads  not  guilty,  and  on  a  special  verdict  it 
was  found,  that  the  plaintiff  was  seised  of  the  stables,  etc., 
and  demised  one  of  the  stables  to  the  defendant  for  a  week 
for  8  s.  and  so  from  week  to  week  at  8  s.  per  week,  as  long 
as  both  parties  ^ould  please,  and  demised  the  other  five 
stables  to  divers  other  persons  for  divers  terms  yet  to  come, 
whereby  they  were  possessed;  and  being  so  possessed,  the 
fire,  by  the  defendant's  negligence,  six  weeks  afterward  begun 
in  the  stable  demised  to  the  defendant,  and  burnt  the  same 
and  all  the  other  stables,  &c.  And  if  for  the  plaintiff,  for  the 
plaintiff,  &c.  Damages  100 1.  and  tax  the  damages  severally, 
viz.  15  I.  for  the  stable  demised  to  the  defendant,  and 
85  1.  for  the  others,  and  costs  20  s.  And  upon  several  argu- 
ments last  term  and  this  term,  judgment  was  given  for  the 
plaintiff  for  the  85  1.  and  for  the  defendant  for  the  15  1.  .  '. 
2dly,  That  for  the  stable  demised  to  the  defendant  himself, 
no  action  lay;  for  the  demise  to  him  could  be  no  more  than 
a  term  for  three  weeks,  and  for  the  residue  he  was  tenant  at 
will,  against  whom  no  action  lay  for  negligent  waste,  as  5 
Co.  14,  The  Countess  of  Shrewsbury's  case.  But  3dly,  As  to 
the  stables  demised  to  the  other,  the  action  well  lies,  as  if 
they  were  the  stables  of  strangers,  and  not  of  the  lessor;  for 

*  In  consequence  of  this  decision  and  subsequent  decisions  of  Lord  Holt' 
refusing  to  recognize  promissory  notes  as  negotiable  (se?  Clerk  v.  MarUn^  2  Ld. 
Raym.  757)  a  statute  was  passed  (3  &  4  Anne,  c.  9)  which  placed  promissory 
notes  on  the  same  footing  in  this  respect  as  bills  of  exchange. 
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as  to  them  there  is  no  privity  between  the  plaintifF  and  the 
defendant.  .  .  .  4thly,  Although  the  other  stables,  &€. 
were  in  lease  to  others,  who  may  have  an  action  as  to  the  pos- 
session for  their  losses,  yet  the  lessor  may  also  have  an  ac- 
tion for  dam£^es  to  his  inheritance,  as  was  formerly  adjudged 
in  this  Court  in  the  case  of  Beddingfidd  £^ainst  Onslow,  3 
Lev.  209. 

Coggs  V.  Bernard,  2  Ld.  Raym.  909  (2  Anne).»  In  an 
action  upon  the  case  the  plaintiff  declared  quod  cum  Bernard 
the  defendant,  the  loth  of  November  13  Will.  3,  &c.,  as- 
sumpsissety  salvo  el  secure  eleuare,  Anglice,  to  take  up  certain 
hogsheads  of  brandy  then  in  a  certain  cellar  in  D.  el  sabo 
el  secure  deponere,  AngUce  to  lay  them  down  again  in  a  cer- 
tain other  cellar  in  Water-Lane,  the  said  defendant  and  his 
servants  and  agents,  lam  negUgenler  el  improvide  put  them 
down  again  into  the  said  other  cellar,  quod  per  defectum 
Curae  ipsius  the  defendant,  his  servants  and  agents,  one  of 
the  casks  was  staved,  and  a  great  quantity  of  brandy  was 
spilt.  After  not  guilty  pleaded,  and  a  verdict  for  the  plain- 
tiff, there  was  a  motion  in  arrest  of  judgment,  for  that  it 
was  not  alledged  in  the  declaration  that  the  defendant  was 
a  common  porter,  nor  averred  that  he  had  any  thing  for 
his  pains.  .  .  Gould,  Justice.  .  .  The  reason  of  the 
action  is,  Ihe  particular  Irust  reposed  in  the  defendant,  to  which 
he  has  concurred  by  his  assumption,  and  in  the  eoceculing 
.  which  he  has  miscarried  by  his  neglect.  .  .  .  Powell,  J.  .  . 
Now  to  give  the  reason  of  these  cases,  the  gist  of  these  ac- 
tions is  the  undertaking.  The  party's  special  assumpsit 
and  undertaking  oblige  him  so  to  do  the  thing,  that  the 
bailor  come  to  no  damage  by  his  neglect.  Holt,  Chief 
Justice.  .  .  .  There  has  been  a  motion  in  arrest  of  judg- 
ment, that  the  declaration  is  insufficient  because  the  de- 
fendant is  neither  laid  to  be  a  common  porter,  nor  that  he  is 
to  have  any  reward  for  his  labour.  So  that  the  defendant 
is  not  chargeable  by  his  trade,  and  a  private  person  cannot 
be  charged  in  an  action  without  a  reward. 

I  have  had  a  great  consideration  of  this  case,  and  be- 
cause some  of  the  books  make  the  action  lie  upon  the  re- 
ward, and  some  upon  the  promise,  at  first  I  made  a  great 
question,  whether  this  declaration  was  good.  But  upon 
consideration,  as  this  declaration  is,  I  think  the  action  will 
well  lie.  .  .  .  (He  then  delivers  his  famous  disquisition 
on  bailments.)  The  reasons  are,  first,  because  in  such  a 
case,  a  neglect  is  a  deceipt  to  the  bailor.  For  when  he  in- 
structs the  bailee  upon  his  undertaking  to  be  careful,  he 

*  This  case  is  inserted,  although  it  is  in  date  just  outside  the  period  that  we 
are  dealing  with,  because  it  so  exactly  raises  the  difficulty  of  the  distinction  be- 
tween contract  and  tort  dealt  with  below. 
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has  put  a  fraud  upon  the  plaintiff  by  being  negligent,  his 
pretence  of  care  being  the  persuasion  that  induced  the  plaintiff 
to  trust  him.  And  a  breach  of  a  trust  undertaken  volun- 
tarily will  be  a  good  ground  for  an  action,  i  Roll.  Abr.  lo 
.  .  .  .  There  the  case  was  an  action  against  a  man,  who 
had  undertaken  to  keep  an  hundred  sheep,  for  letting  them 
be  drown'd  by  his  default.  And  there  the  reason  of  the 
judgment  is  given,  because  when  the  party  has  taken  upon 
him  to  keep  the  sheep,  and  after  suffers  them  to  perish  in  his 
default;  in  as  much  as  he  has  taken  and  executed  his  bargain, 
and  has  them  in  his  custody,  if  after  he  does  not  look  to 
them,  an  action  lies.  For  here  is  his  own  act,  viz.  his 
agreement  and  promise,  and  that  after  broke  of  his  side, 
that  shall  give  a  sufficient  cause  of  action. 

But  secondly  it  is  objected,  that  there  is  no  considera- 
tion to  ground  this  promise  upon,  and  therefore  the  under- 
taking is  but  nudum  pactum.  But  to  this  I  answer,  thai 
the  owner's  trusting  him  with  the  goods  is  a  sufficient  constdera^ 
lion  to  oblige  him  to  a  careful  management.  Indeed  if  the 
£^eement  had  been  executory,  to  carry  these  brandies  from 
the  one  place  to  the  other  such  a  day,  the  defendant  had 
not  been  bound  to  carry  them.  But  this  is  a  different  case, 
for  assumpsit  does  not  only  signify  a  future  ^^eement,  but 
in  such  a  case  as  this,  it  signifies  an  actual  entry  upon  the 
thing,  and  taking  the  trust  upon  himself.  And  if  a  man  will 
do  that,  and  miscarries  in  the  performance  of  his  trust,  an 
action  will  lie  against  him  for  that,  though  nobody  could 
have  compelled  him  to  do  the  thing 

This  series  of  cases  is  very  instructive,  possibly  rather  humili- 
ating to  English  lawyers.  The  inheritors  of  the  English  Common 
Law  are  apt  to  boast  that  it  is  really  much  more  scientific  than  the 
Roman  Law — ^that  the  latter  does  not  even  recognize  the  distinc- 
tion between  contract  and  tort.  These  cases  show  how  nebulous 
the  English  distinction  really  is,  and  how  illogical.  A  tort  has  been 
well  defined  as,  theoretically,  "a  breach  of  duty  (other  than  a  con- 
tractual or  quasi-contractual  duty)  creating  an  obligation,  and  giving 
rise  to  an  action  for  damages.""  According  to  this  definition, 
there  is  only  one  of  these  cases  which  is  really  an  action  for  tort, 
vis.,  Panton  v.  I  sham.     The  others  are  all  actions  for  breach  of 

"A  Digest  of  English  Civil  Law,  edited  by  Edward  Jenks,  Bookii,  Part  ill, 
by  J.  C.  Miles,  p.  326. 

"Quasi-contractual"  is  here  used,  substantially,  for  the  class  of  cases  where 
an  action  on  the  money  counts  would  have  been  available  under  the  old  system 
of  pleading.  It  will  be  seen  infra  that,  though  this  definition  is  theoretically 
correct,  it  does  not  accurately  state  the  English  law. 
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contract,  because  bailment  is  clearly  a  contract.  Nevertheless, 
all  these  cases,  with  the  exception  of  Horton  v.  Coggs^  would  be 
regarded  in  English  law  as  actions  of  tort  because  the  right  plea 
for  the  defendant  was  "not  guilty"  insteady  of  ''non  assumpsit." 

This  is  a  good  illustration  of  Maine's  sage  and  oft-quoted 
maxim  that  "substantive  law  has  at  first  the  look  of  being  gradually 
secreted  in  the  interstices  of  procedure."^  The  action  of  assump- 
sU  should,  naturally,  have  been  developed  either  from  the  old 
action  of  covenant  or  the  old  action  of  debt.  It  is  quite  easy  to 
understand  why  it  was  not  affiliated  to  debt,  because  in  most  ac- 
tions of  debt  the  defendant  could  wage  his  law.  In  covenant  the 
defendant  could  not  w^e  his  law,  but  there  were  probably  techni- 
cal rules  about  the  production  of  the  document  sued  upon  which 
rendered  it  inapplicable  to  an  oral  agreement.  However  this  may 
be,  in  fact  the  action  of  assumpsit  was  developed  from  the  action 
of  trespass,  through  the  medium  of  the  action  of  trespass  on  the 
case.  There  is  a  good  example  of  this  in  the  pleadings  in  the  case 
of  Horton  v.  Coggs,  supra.  The  defendant  is  "attached  to  answer 
Edward  Horton  of  a  plea  of  trespass  on  the  case. "  Then  the  declara- 
tion goes  on  to  allege  a  cause  of  action  in  assumpsit,  and  the  plea  is 
non  assumpsit.  Per  contra,  in  Coggs  v.  Bernard,  supra,  the  de- 
claration is  apparently  in  assumpsit,  and  it  is  so  treated  by  all  the 
Judges  in  the  case,  yet  the  plea  is  not  guilty;  and  for  that  reason, 
in  the  comparatively  modern  case  of  Corbett  v.  Packington^  it  was 
held  to  have  been  an  action  in  tort  and  not  in  assumpsit,  the  action 
of  assumpsit  having  by  this  time  come  to  be  regarded  as  an  action 
of  contract,  as  opposed  to  an  ordinary  action  of  trespass  on  the  case 
which  was  regarded  as  an  action  in  tort. 

There  is  no  doubt  that,  because  of  their  lineage,  originally  all 
actions  which  were  nominally  actions  of  trespass  on  the  case  were 
r^;arded  as  actions  of  tort,  whether  they  arose  from  a  breach  of 
duty  which  was  independent  of  contiact,  or  whether  the  act  com- 
plained of  was  a  wrong  only  because  it  was  a  breach  of  contract. 
The  next  step  was  to  draw  a  distinction  between  the  cases  of  persons 
who  followed  a  public  calling  such  as  common  carriers  or  innkeepers, 
and  the  rest  of  the  world,  and  to  say  that,  if  a  man  were  sued,  upon 

^^  Maine,  Early  Law  and  Custom,  p.  389. 
"  (1827)  6  B.  &  C.  268,  at  p.  272. 
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the  custom  of  the  reakn,  for  the  breach  of  a  duty  which  he  owed  to 
all  persons  alike  who  dealt  with  him,  and  who  were  entitled  to 
command  his  services,  that  was  an  action  in  tort;  but  that  if  he 
were  merely  a  private  person  who  was  guilty  of  the  breach  of  a  par- 
ticular engagement,  then  the  action  against  him  was  in  contract. 
This  distinction  is  continually  referred  to  in  the  cases  above  set 
out.  It  seems  to  me  to  have  been  practically  disposed  of  by  the 
cases  of  Boson  v.  Sandford  and  Coggs  v.  Bernard,  supra.  In  the 
first  of  these  cases  the  action  was  against  the  defendants  as  com- 
mon carriers  and  the  plea  was  not  guiUy.  Nevertheless,  it  was  held 
that  it  was  an  action  for  breach  of  contract,  and  that  therefore  some 
of  the  co-owners  could  not  be  sued  without  joining  the  others. 
In  Coggs  V.  Bernard  it  was  not  alleged  that  the  defendant  was  a 
conunon  carrier,  and  that  point  was  taken  as  one  of  the  grounds 
for  arresting  judgment,  but,  nevertheless,  it  was  held  that  the 
defendant  was  liable. 

The  ultimate  rule  adopted  by  the  English  Courts  is  thus  stated 
by  a  very  eminent  Judge: 

''The  distinction  between  tort  and  contract  is  not  a 
logical  one,  and  it  is  sometimes  difficult  to  say  whether  a 
particular  thing  is  a  n^ng  or  a  breach  of  contract.  If 
the  claim  of  the  plaintiff  is  set  out  at  large,  pointing  to  some 
particular  stipulation  in  the  contract  which  has  been  broken, 
the  action  would  be  founded  on  contract;  but  where  it  is 
only  necessary  to  refer  to  the  contract  to  establish  a  rela- 
tionship between  the  parties,  and  the  claim  goes  on  to  aver 
a  breach  of  duty  arising  out  of  that  relationship,  the  action 
is  one  of  tort."" 

One  may  heartily  agree  with  the  learned  Judge  that  the  dis- 
tinction is  illogical.  The  breach  of  duty  arises  equally  out  of  con- 
tract whether  it  is  a  breach  of  a  duty  imposed  by  the  Common  Law 
upon  the  parties  to  all  contracts  of  a  certain  class,  or  whether  it  is  a 
breach  of  a  particular  duty  imposed  upon  the  particular  parties  by 
the  particular  contract.  The  only  logical  distinction  would  seem 
to  be  between  a  breach  of  a  duty  which  arises  independently  of 
contract  altogether,  and  a  breach  of  a  duty  which  arises  only  be- 
cause of  a  particular  antecedent  contract.    The  existing  confusion 

"  Per  Collins,  L.  J.,  in  Sacks  v.  Henderson,  1902,  I  K.  B.  D.,  p.  616.    See 
alio  per  the  same  Judge  in  Turner  v.  StaUibrass,  1898, 1  Q.  B.  56. 
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is  really  the  result  entirely  of  the  curious  development  of  legal 
procedure  in  this  country;  and,  to  my  mind,  can  only  be  understood 
by  reference  to  such  a  group  of  cases  as  those  collected  above. 
The  net  result  is  that  in  England  the  same  transaction  may  give 
rise  both  to  a  right  of  action  in  tort  and  to  one  in  contract." 

6.  Actions  of  Assumpsit  shewing  the  Development  of  the  Doc- 
trine of  Consideration. 

Traverse  v.  MereSy  Sir  T.  R.  32  (13  Car.  II).  The  plain- 
tiff  declares,  that  whereas  the  husband  of  the  defendant  now 
dead,  was  indebted  to  the  plaintiff,  the  defendant  promised, 
that  if  the  plaintiff  would  manifest  and  make  appear  that 
her  said  husband  was  indebted,  she  would  pay  it;  and  avers, 
that  he  had  been  at  all  times  ready  to  manifest  the  said  debt; 
and  on  non  assumpsit  found  for  the  plaintiff.  And  Allen 
moved  in  arrest  of  judgment,  that  there  is  not  any  considera- 
tion, for  that  the  wife  was  neither  executrix  nor  administra- 
trix. Trin.  51,  Rot.  1446,  Hunce  versus  Hinton.  The  son 
of  the  defendant  was  indebted  to  the  plaintiff,  and  the  de- 
fendant promised  upon  forbearance  to  pay;  and  there  judg- 
ment was  for  the  plaintiff,  because  forbearance  shall  be  taken 

for   total   forbearance Twisden,   Justice.    The 

difference  is  betwixt  forbearance  generally,  there  is  a  good 
ground  of  action,  although  the  defendant  be  neither  executor 
nor  administrator;  but  upon  forbearance  of  the  defendant 
it  ought  to  appear  that  there  was  some  cause  of  forbearance. 
Wild  for  the  plaintiff.  The  making  of  the  debt  appear,  is 
trouble  and  pains  to  the  plaintiff,  and  therefore  a  good  con- 
sideration. It  was  adjourned,  and  afterwards  judgment 
was  given  for  the  plaintiff. 

Benson  v.  French,  i  Lev.  98  (15  Car.  II).  Assumpsit 
and  declares,  that  he  had  arrest^  a  woman  for  20 1.  and  that 
^e  being  in  the  custody  of  the  bailiff  at  the  defendant's 
house,  the  defendant  in  consideration  that  the  bailiff  would 
permit  the  woman  to  tarry  at  the  defendant's  house  for  one 
night,  promised  to  the  bailiff  on  the  plaintiff's  part,  to  de- 
liver the  woman  to  the  bailiff  the  next  morning,  or  to  pay 
the  20  1.  And  that  the  bailiff  permitted  the  woman  to 
tarry  there  that  night;  but  that  the  defendant  did  not  deliver 
her  to  the  bailiff  the  next  morning,  nor  had  he  paid  the  20  1. 
After  verdict  on  non  assumpsit  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment  by  Wylde  the  King's  Serjeant,  that 
the  woman  was  either  always  in  the  custody  of  the  bailiff, 
(and  then  it  was  not  any  consideration)  or  out  of  his  custody, 
and  then  it  was  an  escape,  and  the  consideration  and  pro- 


»*  See  Meux  v.  The  G.  E.  Ry.  Co.,  (1895)  2  Q.  B.  387. 
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mise  were  (then)  both  illegal.  To  which  it  was  answered 
by  Jones,  that  it  might  be  for  the  ease  of  the  woman  to  lie 
there  that  night,  and  so  a  good  consideration,  though  never 
out  of  the  custody  of  the  bailiff;  and  if  it  be  intended  that  she 
was  out  of  the  bailiff's  custody,  yet  it  shall  be  intended  that 
it  was  by  the  plaintiff's  assent,  because  the  promise  was  made 
to  the  bailiff  on  the  plaintiff's  part;  and  the  plaintiff  having 
brought  the  action  it  proves  his  assent,  and  his  assent  after 
is  sufficient  to  make  the  promise  good.  And  held  by  the 
Court,  if  it  was  an  escape,  the  consideration  and  promise 
were  both  illegal;  but  they  held  that  it  was  not  any  escape, 
but  rather  an  undertaking  that  she  should  not  escape;  and 
the  promise  being  laid  to  be  made  to  the  bailiff  on  the 
plaintiff's  part,  it  shall  be  intended  that  she  was  left  there 
by  the  assent  of  the  plaintiff.  And  they  gave  judgment 
for  the  plaintiff 

Quick  V.  Coppleton,  i  Lev.  i6i  (17  Car.  II).  AssumpsU. 
Whereas  the  defendant's  late  husband  was  indebted  to  the 
plaintiff,  and  she  about  to  come  to  Lx)ndon,  and  being  in 
fear  to  be  arrested  by  the  plaintiff,  she  promised  him  in 
consideration  that  he  would  not  trouble  her,  and  would 
forbear  till  Michaelmas,  to  pay,  &c.  After  verdict,  it  was 
moved,  that  she  not  being  shewn  to  be  executor  or  adminis- 
trator, the  forbearance  was  not  any  consideration,  which 
was  agreed  by  the  Court;  but  the  subsequent  words /or- 
bear  Ml  Michaelmas,  are  distinct  and  general,  not  only  to 
forbear  her  but  all  others,  and  makes  a  good  consideration, 
whether  she  be  liable  or  not;  and  they  cited  Heriot  and 
Hinton's  case  adjudged,  that  a  general  forbearance  is  a  good 
consideration,  whether  the  party  promising  be  liable  or 
not.  .  .  .  And  Hyde  Chief  Justice  held,  that  a  forbear- 
ance to  sue  one  who  fears  to  be  sued,  is  a  good  consideration; 
and  he  cited  a  case  in  the  Common  Pleas,  when  he  sate  there 
where  a  woman  who  feared  that  the  dead  body  of  her  son 
would  be  arrested  for  debt,  promised  in  consideration  of 
forbearance,  to  pay;  and  it  was  adjudged  against  her, 
though  she  was  neither  executor  nor  administrator.  But 
of  this  the  other  Judges  doubted. 

Harvy  v.  Gibbons,  2  Lev.  161  (27  &  28  Car.  II).  Error 
of  a  judgment  in  Shrewsbury  Court,  where  the  plaintiff  de- 
clared, that  he  being  bailiff  to  J.  S.  the  defendant  in  considera- 
tion that  he  would  discharge  him  of  20  I.  due  to  J.  S.  pro- 
mised to  expend  40  1.  in  repairing  a  barge  of  the  plaintiff's; 
verdict  and  judgment  for  the  plaintiff,  upon  non  assumpsit 
was  reversed,  the  consideration  being  illegal,  for  the  plain- 
tiff cannot  discharge  a  debt  due  to  his  master. 

Tripps  V.  Rand,  2  Lev.  198  (29  Car.  II).  Assumpsit 
in  consideration  the  plaintiff  at  the  defendant's  request  would 
procure  himself  to  be  made  a  knight  at  his  own  proper 
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charges,  so  that  his  wife,  the  defendant's  daughter,  might 
be  a  lady,  to  pay  him  2000  1.  and  says,  that  he  procured 
himself  to  be  knighted  at  his  own  charges,  whereby  his  wife 
became  a  lady;  yet  the  defendant  had  not  paid  him.  After 
verdict  and  judgment  upon  non  assumpsit  in  Com.  Banc. 
it  was  now  assigned  for  error  in  B.  R.  that  it  is  not  said  the 
plaintiff  procured  himself  to  be  knighted  at  the  request  of 
the  defendant:  it  might  be  he  did  it  of  his  own  head,  and  the 
request  here  is  part  of  the  consideration,  executory  and 
traversable,  and  by  omitting  it  the  plaintiff  (defendant?) 
hath  lost  his  traverse  of  the  request;  and  upon  non  assumpsit 
he  was  not  obliged  here  to  prove  a  request  upon  evidence, 
as  are  the  cases  in  Hob.  88,  106,  and  for  authority  in  point, 
2  Leon.  53.  3  Leon.  91.  Curia  contra^  The  request  shall 
be  intendai  here  to  be  made  at  the  time  of  the  promise; 
scil.  that  he  then  requested  him  to  be  made  a  knight,  and 
promised  to  give  him  2000  1.  and  it  shall  not  be  intended 
that  he  promised  to  give  him  the  2000 1.  if  he  would  procure 
himself  to  be  made  a  knight  when  he  should  afterwards 
request  him,  and  so  the  request  is  not  executory,  but  exe- 
cuted at  the  time  of  the  promise  made:  and  they  gave  rule 
to  affirm  the  judgment;  but  at  the  earnest  motion  of  Jones 
Attorney-General,  to  be  farther  heard  for  the  plaintiff  in 
error,  it  was  adjourned  until  next  term,  when  the  judgment 
was  affirmed  by  the  whole  Court. 

Button  and  Wife  v.  Poole,  2  Lev.  210  (29  Car.  II). 
Assumpsit,  and  declares,  that  the  father  of  the  plaintiff's 
wife  being  seised  of  a  wood  which  he  intended  to  sell  to  raise 
portions  for  younger  children,  the  defendant  being  his  heir, 
in  consideration  the  father  would  forbear  to  sell  it  at  his 
request,  promised  the  father  to  pay  his  daughter,  now  the 
plaintiff's  wife,  1000  1.  and  avers,  that  the  father  at  his 
request  forbore,  but  the  defendant  had  not  paid  the  1000  1. 
After  verdict  for  the  plaintiff  upon  non  assumpsit,  it  was 
moved  in  arrest  of  judgment,  that  the  action  ought  not  to 
be  brought  by  the  daughter,  but  by  the  father;  or  if  the 
father  be  dead,  by  his  executors;  for  the  promise  was  made 
to  the  father,  and  the  daughter  is  neither  privy  nor  inter- 
ested in  the  consideration,  nothing  being  due  to  her:  also 
the  father,  notwithstanding  this  agreement  with  the  son, 
might  have  cut  down  the  wood,  and  then  there  was  no  remedy 
for  the  son,  nor  could  the  daughter  have  released  the  promise, 
and  therefore  she  cannot  have  an  action  against  him  for 
not  performing  the  promise,  and  divers  cases  were  cited 
for  the  defendant,  as  Yelv.  Rippon  v.  Norton,  Howes  v. 
Leader,  Starky  v.  Milner,  i  Roll.  31,  32,  Sty.  296,  and  a 
case  lately  resolved  in  Com.  Banc,  inter  Norris  &  Pine, 
intrat.  Hill,  22  &  23  Car.  II,  1538,  where  the  case  was; 
If  you  will  marry  me,  I  will  pay  your  children  so  much;  and 
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the  action  being  brought  by  the  children,  adjudged  it  lay 
not.  On  the  other  side  it  was  said,  if  a  man  delivers  goods 
or  money  to  H.  to  deliver  on  pay  to  B.,  B.  may  have  an  action, 
because  he  is  to  have  the  benefit  of  the  bailment;  so  here  the 
daughter  is  to  have  the  benefit  of  the  promise:  so  if  a  man 
should  say,  Give  me  a  horse,  I  will  give  your  son  lo  1.  the 
son  may  bring  action,  because  the  gift  was  upon  considera- 
tion of  a  profit  to  the  son;  and  the  father  is  obliged  by  natural 
affection  to  provide  for  his  children;  for  which  cause  affec- 
tion to  children  is  sufficient  to  raise  a  use  to  them  out  of  the 
father's  estate;  and  therefore  the  daughter  had  an  interest 
in  the  consideration;  and  in  the  promise;  and  the  son  had  a 
benefit  by  this  s^reement,  for  by  this  means  he  hath  the 
wood,  and  the  daughter  is  without  a  portion,  which  otherwise 
in  all  probability  the  son  would  have  been  left  to  pay,  if 
the  wood  had  not  been  cut  down,  nor  this  agreement  be- 
tween him  and  his  father,  and  for  authorities  of  this  side  were 
cited.  Roll,  i  Ab.  31,  Oldman  v.  Bateman^  and  ibid.  32, 
Starky  v.  Meade.  Upon  the  first  argument  Wylde  and 
Jones  Justices  seemed  to  think,  that  the  action  ought  to  be 
brought  by  the  father  and  his  executors,  though  for  the 
benefit  of  the  daughter,  and  not  by  the  daughter,  being  not 
privy  to  the  promise,  nor  consideration.  Twysden  and 
Rainsford  seemed  contra;  and  afterwards  two  new  Judges 
being  made,  scil.  Scroggs  Chief  Justice  in  lieu  of  Rainsford, 
and  Dolbin  in  lieu  of  Twysden,  the  case  was  argued  again 
upon  the  reasons  aforesaid;  and  now  Scroggs  Ch.  Just, 
said,  that  there  was  such  apparent  consideration  of  affection 
from  the  father  to  his  children,  for  whom  nature  obliges  him 
to  provide,  that  the  consideration  and  promise  to  the  father 
may  well  extend  to  the  children :  and  he  and  Jones  remembered 
the  case  of  Norris  Ssf  Pine;  and  that  it  was  adjudged  as  afore- 
said. But  Scroggs  said,  he  was  then  and  still  is  of  opinion 
contrary  to  that  judgment.  Dolben,  Justice,  concurred 
with  him  that  the  daughter  might  bring  the  action;  Jones 
and  Wylde  haesitabanU  But  next  day  they  also  s^eed  to 
the  opinion  of  the  Chief  Justice  and  Dolben;  and  so  judgment 
was  given  for  the  plaintiff,  for  the  son  hath  benefit  by  having 
of  the  wood,  and  the  daughter  hath  lost  her  portion  by  this 
means.  And  now  Jones  said,  he  must  confess  he  was  never 
well  satisfied  with  the  judgment  in  Norris  fir  Pine's  case; 
but  being  it  was  resolved,  he  was  loth  to  give  his  opinion 
so  suddenly  against  it.  And  nota,  upon  this  judgment  error 
was  immediately  brought;  and  Trin.  31  Car.  II,  it  was  af- 
firmed in  the  Exchequer-Chamber." 

"See  Sir  T.  R.  302. 

Notwithstanding  that  this  is  a  decision  of  the  Exchequer  Chamber  it  is 
clearly  no  longer  law  in  England.  See  per  Wightman,  Crompton  and  Black- 
bum,  J.  J.,  in  Tweddle  v.  Atkinson,  (1861)  i  B.  &  S.  393.  The  modern  rule  is 
that  no  stranger  to  the  consideration  can  take  advantage  of  a  contract,  although 
made  for  his  benefit. 
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It  may  perhaps  be  worth  while  to  append  to  these  cases  for 
purposes  of  comparison  the  definition  of  "valuable  consideration'* 
given  in  the  Exchequer  Chamber  in  Currie  v.  Misa,  (1875)  44  L.  J. 
Ex.  94 — ^the  modem  "locus  classicus"  on  the  subject: 

"A  valuable  consideration,  in  the  sense  of  the  law^ 
may  consist  either  in  some  right,  interest,  profit,  or  benefit 
accruing  to  the  one  party,  or  some  forbearance,  detriment,, 
loss  or  responsibility,  given,  suffered,  or  undertaken  by  the 
other." 

There  are  other  matters  which  might  be  dwelt  upon  in  the 
cases  during  the  period  under  discussion — such  as  the  relative 
fields  of  the  actions  of  debt  and  assumpsit  and  the  like — but  they 
are,  as  a  rule,  of  too  technical  a  character  to  be  of  much  profit  to  a 
modern  lawyer.  I  must  say,  in  conclusion,  that  I  am  most  grate- 
ful to  my  historical  friend  for  suggesting  to  me  this  task.  I  have 
found  it  very  interesting.  The  period  in  question  is  probably  not 
of  so  great  interest  to  an  historian  as  the  earlier  periods  dealt  with 
by  such  students  as  Maitland,  Pollock  and  Holdsworth  in  this 
country.  To  a  lawyer,  however,  it  is  of  quite  equal  interest;  as  it 
is  a  time  when  legal  ideas  are  beginning  to  emancipate  themselves 
from  legal  forms,  and,  under  the  influence  of  such  great  intellects 
as  Chief  Justices  Holt  and  Hale,  are  beginning  to  assume  definite 
and  logical  form.  Anyone  who  reads  the  cases  set  forth  above,  will 
I  think,  be  struck  with  the  modern  way  in  which  the  l^:al  questions 
are  handled.  I  do  not  apologize  for  setting  the  cases  out  at  length. 
I  am  more  convinced  every  day  that  no  one  can  really  understand 
the  English  Common  Law  until  he  knows  something  about  the 
English  forms  of  action  and  their  history,  and  that  the  first  thing 
to  be  done  in  reading  an  old  case  is  to  find  out  exactly  what  the 
form  of  action  is,  and  why  that  form  was  adopted. 

Francis  R.  Y.  Radcliffe. 

London^  February,  1913. 
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STONORB  SAID 

What  he  said  was  spoken  in  the  year  nineteen  of  the  third 
Edward.  England  was  still  feudal  England;  the  language  of  the 
land  was  still  French;  it  was  taught  in  her  schools  and  spoken  in 
her  courts,  where  it  was  to  persist  as  a  living  language  for  a  long 
time  to  come,  and  to  fix  itself  indelibly  into  the  structure  of  the 
legal  language  of  England.  So  in  that  year  and  among  that  group 
of  lawyers  and  justices  sitting  in  Hillary  Term  to  decide  a  some- 
what troublesome  point,  there  was  no  question  as  to  the  use  of  any 
other  tongue.  Had  they  been  asked  to  plead  in  any  other  lan- 
guage they  would  doubtless  have  been  sorely  tried.  All  their 
words  of  art  were  in  that  tongue,  and  they  would  have  inevitably 
fallen  back  upon  their  well-known  phrases  had  they  tried  to  speak 
in  any  other.  In  that  year  of  1345,  when  they  were  tirelessly 
trying  to  unravel  the  tangled  threads  of  interwoven  rights,  they 
would  have  shrunk  from  pleading  in  English  much  as  the  opera 
star  of  today  shudders  away  from  the  suggestion  of  singing  in  such 
an  inartistic  medium. 

Before  Stonore  can  be  brought  forward  we  must  introduce 
Hillary,  who  was  sitting  on  the  bench  with  Sharshull,  and  with 
Stonore  as  chief  justice.  Hillary,  justice,  says  to  Birtone,  who  is 
of  counsel:  "You  say  what  is  true;  and  therefore  demandant,  will 
you  say  anything  else  to  oust  him  from  being  admitted?"  R. 
Thorpe:  '* If  it  so  seems  to  you,  we  are  ready  to  say  what  is  suffi- 
cient; and  I  think  you  will  do  as  others  have  done  in  the  same  case, 
or  else  we  do  not  know  what  the  law  is."  Hillary:  "It  is  the 
will  of  the  justices. "    Stonore  :  "  No,  law  is  that  which  is  right. " 

Now,  that  is  the  translation  of  the  case  given  in  the  Rolls  Series 
of  the  Year  Books.^  The  words  actually  used  by  Stonore  were  : 
**Nanyl,  ley  est  resoun/*  and  while  Mr.  Pike,  the  learned  editor 
and  translator  of  that  volume  of  the  Year  Books,  has  a  perfect 
right  to  translate  **resoun**  as  "right,"  and  will  be  upheld  by  the 
dictionaries  in  doing  so;  yet,  if  it  is  contended  that  Stonore  did  not 

1  Y.  B.  Rolls  Series,  18  and  19  Ed.  in,  pp.  378-379- 
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mean  to  say  that  law  is  "right,"  but  that  he  meant  to  say  that 
"law  ft  reason,"  there  can  be  little  dispute  but  that  one  is  equally 
right,  and  the  dictionaries  will  be  quite  as  accommodating.  Let 
us  look  at  this  question  a  moment.  Thorpe  is  arguing  in  the 
manner  of  the  blustering  pettifogger,  the  conservator  of  things 
as  they  are,  that  his  opponent  will  "do  as  others  have  done  in  the 
same  case. "  Hillary,  justice,  seems  to  see  in  this  remark  of  Thorpe's 
a  slur  of  some  sort  and  instantly  counters  with  the  plain  remark  that 
"it  is  the  will  of  the  justices,"  apparently  meaning  that  when  we  do 
know  what  the  law  is,  we  know  that  it  is  their  will.  That  has  an 
extremely  modem  appearance;  it  looks  as  if  there  were  people  even 
then  who  calmly  assumed  that  the  common  law  was  without  any 
thing  to  guide  it  but  the  will  of  those  upon  the  Bench — ^judge-made 
law  with  a  vengeance! 

But  in  Stonore  we  meet  with  material  of  a  different  type. 
He  does  not  leave  a  moment  for  the  theory  of  his  companion  to 
sink  into  the  minds  of  counsel  or  spectator;  he  speaks  immediately 
and  with  a  certain  tone  of  assured  authority:  **Nanyl,  ley  est 
resoun/' 

Now  what  did  Stonore  really  mean  when  he  said  **Ley  est 
resounf  It  is  of  interest  for  us  to  know,  for  if  we  are  to  know 
what  the  common  law  really  is,  we  must  go  back  and  find  out  what 
those  who  had  its  making  in  their  hands  thought  of  it,  and  how  it 
worked  out  through  all  those  early  centuries  of  its  growth  into  what 
we  find  it  to  be  now.  Had  Stonore  alone  simply  uttered  his  "  Nanyl^ 
ley  est  resoun, "  it  would  probably  have  occurred  to  no  one  to  doubt 
the  accuracy  of  the  translation  of  the  phrase  into  "law  is  right," 
and  it  would  have  been  of  little  value  to  any  discussion  as  to  what 
our  law  is.  But  this  matter  comes  up  again  and  again  in  the  Year 
Books,  and  the  phrase  that  Stonore  used  here  seems  to  have  been 
that  well-known  maxim  of  the  law,  afterward  paraphrased  and 
used  by  Coke.  In  the  course  of  time,  we  find  Wampage  using  it 
in  a  case  in  the  fourteenth  year  of  Henry  Sixth."  The  case  that 
is  being  argued  has  been  a  difficult  one,  and  it  has  been  argued  and 
adjourned,  and  re-argued  until  it  seemed  that  there  was  but  little 
hope  of  getting  out  of  the  petty  tangles  of  involved  precedent  un- 

'  Y.  B.  14  Hen.  IV,  p.  19,  pi.  60,  s^e  page  21,  for  the  remark  of  Wampage. 
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less  something  higher  and  more  authoritative  was  mooted;  and  this 
something  that  Hillary  seized  on  was  that  old  maxim  which  Stonore 
had  used  in  19  Ed.  iii.  '*Et  Sir,  le  ley  est  fond  de  reson,  ei  ceo  que 
resoun  est  ley.'*  Now,  surely  Wampage  meant  to  say,  "Sir,  the 
law  is  founded  upon  reason,  and  that  which  is  reason  is  law. "  It 
is  the  very  phrase  that  Coke  used  when  he  said: 

"  Reason  is  the  life  of  the  law,  nay  the  common  law 
itself  is  nothing  else  but  reason;  which  is  to  be  understood 
of  an  artificall  perfection  of  reason,  gotten  by  long  study, 
observation,  and  experience,  and  not  of  every  man's  natuial 
reason;  for.  Nemo  nascitur  artifex.  This  legall  reason  is 
summa  ratio.  And  therefore. if  all  the  reason  that  is  dis- 
persed into  so  many  severall  heads,  were  united  into  one, 
yet  could  he  not  make  such  a  law  as  the  law  of  England  is. " 

They  are  all  using  the  same  word,  and  so  were  many  other 
of  the  old  lawyers,  to  denote  what?  Pure  justice,  or  what  we  call 
"right,"  or  that  "reason"  which  Coke  called  the  life  of  the  law? 
It  seems  the  latter,  for  the  judges,  while  earnestly  seeking  that 
right  should  be  done,  did  not  mean  that  justice  which  might  well 
be  called  the  will  of  the  justices,  and  which  might  be  meted  out  by 
a  benevolent  judge,  doing  what  he  believed  to  be  right,  but  that 
higher  and  finer  right  which  is  founded  upon  the  reason  of  the  law. 

Well,  and  what  then?  Is  it  of  any  great  importance  to  us 
what  Stonore  said,  and  Wampage  thought;  and  do  we  not  all  know 
the  ancient  maxims  of  the  worthy  but  archaic  Coke?  Was  Coke 
not  crabbed  as  well  as  worthy,  and  did  not  Wampage  have  precedent 
against  him  when  he  retired  upon  his  general  maxim;  and  Stonore, 
well,  who  was  Stonore  that  we  should  stop  in  these  busy  days  and 
hear  what  he  had  to  say?  What  does  it  matter  to  us?  Thus  much 
it  matters.  If  Stonore  had  not  been  able  to  say  it,  and  without 
effective  contradiction;  if  it  had  not  been  a  recognized  and  funda- 
mental maxim  of  our  law  through  all  those  dark,  or  dim,  or  palely 
lighted  centuries,  when  the  common  law  was  shaping  the  life  of 
England  and  being  shaped  by  it,  we  should  have  to  follow  the  cur- 
rent course  of  criticism  of  the  common  law;  we  should  have  to  grant 
that  the  common  law  of  today  is  defective  because  of  uncertainty; 
that  it  is  a  chaos  to  which  our  legal  scholars  have  no  clue;  that 
those  great  foreign  states  which  have  worked  out  consistent  codes 
have  a  scientific  body  of  law  for  which  we  have  no  parallel.     The 
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Thorpes  of  today  are  legion;  they  do  not  know  what  the  law  is 
unless  it  is  to  do  as  others  have  done  in  the  same  case.  The  de* 
dded  case  decides  all;  we  depend  not  on  justice  or  reason,  and  as 
the  years  go  on  Similievitch  v.  Almansour^  1179  Pa.,  and  The 
United  States  v.  The  Flying  Icelander y  979  U.  S.,  will  be  decided 
according  to  the  will  of  the  Justices,  for  the  precedents  will  be  too 
many  to  examine  and  there  is  nothing  else.  If  it  be  true  that  the 
decided  case  is  all  that  we  have  to  assist  us,  that  it  must  be  followed 
in  all  instances,  whether  or  not  it  be  based  on  false  reasoning  or  on 
fallacious  principles;  if  it  diverges  diametrically  from  all  former 
cases  that  have  been  decided  upon  well-based  reasons  and  the  long 
continued  and  well  thought  out  course  of  the  law  in  such  cases; 
then  we  should  indeed  have  cause  to  wonder  that  the  common  law 
ever  got  past  its  first  century,  and  became  a  system  of  law  for  all 
English-speaking  people. 

But  we  have  not  answered  the  question  as  to  Stonore. 
Let  us  look  at  his  record  for  a  moment  in  passing,  because 
we  may  as  well  know  what  sort  of  a  man  he  was,  and  if  he 
were  likely  to  adopt  a  foolish  theory  to  bolster  up  a  weak  bench. 
He  was  not  a  man  whose  fame  has  come  down  to  us  through  the 
centuries;  the  reputations  of  those  worthies  of  the  Year  Books 
have  grown  dim  in  these  last  years,  while  the  Year  Books  themselves 
have  sat  dumbly  on  the  shelves  and  seen  men  go  seeking  all  about 
them  for  the  wisdom  they  could  have  imparted  had  they  had  the 
power  to  reach  out  and  claim  the  attention  they  deserved.  Stonore 
was  not  among  the  great  ones,  and  he  is  not  here  cited  for  his  great 
authority,  but  yet  he  is  one  whose  name  occurs  very  frequently, 
and  who  helped  to  shape  the  law  of  his  day.  He  was  named  John, 
a  good  old  common  name  (to  be  sure  it  was  "de"  Stonore,  which 
lifts  him  from  the  common  mass  again),  in  the  County  of  Kent, 
or  may  be  in  Oxfordshire — the  authorities  are  in  doubt.  The  im- 
portant fact  remains  that  he  was  born  in  time  to  figure  extensively 
as  an  advocate  in  the  time  of  Edward  the  Second,  and  had  become 
so  important  in  the  year  six  of  that  king  as  to  be  summoned  to 
assist  at  the  Parliament  for  that  year.  He  prosecuted  and  de- 
fended suits  for  the  king,  and  so  we  see  him  a  Parliament  man  and 
a  king's  man  as  well ;  not  too  much  of  a  commoner  after  all,  a  good 
royalist  and  busy  doing  the  king's  business.     October  16,  1320, 
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he  was  constituted  a  Justice  of  the  Common  Pleas.  The  authori- 
ties differ  as  to  his  career  at  this  point,  but  they  seem  agreed  that 
he  continued  as  Justice  of  the  Common  Pleas  until  the  end  of  that 
reign  and  was  re-commissioned  by  Edward  III,  shortly  aftei  he 
came  to  the  throne.  Later  he  became  Chief  Baron  of  the  Ex- 
chequer (in  1329)  and  Chief  Justice  of  the  Common  Pleas  later  in 
the  year.  With  the  exception  of  one  or  two  years,  he  retained  that 
honor,  and  died  Chief  Justice  of  the  Common  Pleas,  in  1354,  leaving, 
as  is  reported,  ''large  possessions  in  nine  counties."  It  seems, 
therefore,  that  the  man  was  of  some  standing  in  the  land  and  in  the 
law;  that  he  was  no  mere  theorist,  no  dreamer  of  dreams,  no  stu- 
dent merely.  On  the  whole  a  rather  practical,  hard-headed  man 
of  the  world,  who  won  honors  and  kept  them — ^though  the  hold 
may  have  been  precarious  at  one  or  two  points  of  the  game — ^and 
who  died,  even  though  he  said,  as  Mr.  Pike  declares  he  did,  "Not 
so,  law  is  right,"  ** leaving  large  possessions^ in  nine  counties." 
We  have  here,  it  would  seem,  a  man  as  canny  as  Coke  himself,  yet 
to  him  ^' ley  est  resoun, "  as  we  would  claim  that  it  is  today;  and  we 
would  claim,  as  the  dictionary  allows  us  to  claim,  that  the  law  is 
reason,  and  that  it  is  right  also.  For,  for  what  purpose  can  any 
system  of  law  claim  to  be  established?  Is  it  not  for  the  regulation 
of  the  relations  between  nations,  so  that  justice  may  be  done  to 
each;  and  for  the  regulation  of  the  relations  between  individuals 
so  that  justice  may  be  secured  to  all?  Is  it  not  simply  for  that  and 
for  nothing  more?  And  how  can  that  object  be  attained  more 
simply,  more  easily,  and  more  surely,  than  by  working  out  the 
system  by  which  such  regidation  may  be  set  to  work  through  the 
acquired  experience  and  the  accumulated  knowledge  which  is 
attained  by  the  practical  use  of  those  regulations  in  the  courts, 
where  they  are  tried  by  every  practical  and  theoretical  test?  No 
system  of  law  was  ever  worked  out  in  any  other  way;  but  we  are 
told  today  that  chaos  comes  unless  we  crystallize  the  results  and 
form  a  logical  scientific  system,  thoroughly  thought  out,  and  apply 
it  to  the  common  law  which  is  the  root  of  all  systems.  It  seems 
true  enough  on  the  surface — ^it  seems  obvious;  therefore  it  is  to  be 
distrusted,  for  the  obvious  is  usually  the  untrue. 

The  critics  of  the  present  day  who  attack  the  Common  Law 
seem  to  forget  that  it  has  more  than  one  attribute;  they  claim 
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that  it  places  its  whole  reliance  upon  precedent;  that  it  must  follow^ 
all  precedent  slavishly — ^and  there  they  leave  it,  with  its  one  at- 
tribute attacked  and  defeated,  as  they  most  complacently  imply^ 

It  would  seem  that  this  point  of  view  could  not  be  seriously  ad- 
vanced and  adhered  to  by  thinking  men,  if  we  had  not  written 
evidence  before  us  in  a  multitude  of  articles,  monographs,  papers,, 
and  after  dinner  speeches  which  have  been  crystallized  from  their 
original  fluid  forms  into  solid  documents.  These  otherwise  possi- 
bly negligible  declarations  might  not  be  taken  seriously  if  it  were 
not  that  they  have  created  a  sort  of  general  feeling  among  those 
who  have  not  given  the  subject  enough  thought  to  enable  them  to  feet 
the  fallacies  of  the  argument,  that  it  is  true,  and  that  the  common 
law  is  really  open  to  all  the  reproaches  that  have  been  heaped  upon 
it.  They  have  heard  so  often  from  legal  lips  that  it  is  a  "Codelesa 
myriad  of  precedent"  that  they  forget  that  Tennyson  was  a  poet, 
and  not  a  Justice  of  the  Supreme  Court  of  the  United  States,  or  a 
Lord  High  Chancellor  of  England.  They  believe  that  it  is  a 
''tangled  mass  of  irreconcileable  contrarieties,"  although  this  re- 
proach again  is  made  by  one  who  is  not  a  student  of  the  law.  They 
also  hear — ^this  time  from  a  legal  source — that  it  is  **  Chaos"  tem* 
pered  by  various  acknowledgedly  unscientific  tools.  If  a  thing 
is  said  often  enough,  and  loudly  enough,  some  people  will  be  surer 
to  believe  it;  and  this  thing  has  been  said  long  enough  and  loudly 
enough  to  get  itself  believed  by  many  who  should  not  depend  on 
loud  voices  or  much  speaking  for  their  convictions. 

Doubtless,  all  these  things  must  also  seem  true  to  the  lawyer  wha 
has  never  looked  upon,  perhaps  has  never  been  able  to  look  upon, 
the  law  as  a  whole;  who  has  groped  from  precedent  to  precedent^ 
and  fought  his  cases  upon  precedent,  and  believes  he  has  won 
them  simply  because  he  "had  a  case"  in  his  favor.  Such  men 
there  are  doubtless,  who  do  not  look  behind  the  case  itself;  who 
do  not  know  why  the  case  they  cite  decides  the  cause;  who  are 
bewildered  sometimes  when  even  though  they  have  "a  case," 
even  the  "latest  case,"  they  do  not  win;  they  darkly  suspect  the 
court  of  conspiracy  with  the  other  side,  or  have  an  heretical  sus-^ 
picion  that  the  court  may  have  counted  wrong,  and  mistakenly 
believed  there  was  one  more  case  on  the  other  side  than  they  had 
on  theirs  I    So  may  the  man  in  the  Culebra  Cut  believe  that  the 
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work  is  without  plan  and  means  simply  digging  long  enough  and 
deep  enough  and  there  will  be  the  canal  some  day;  to  him  the 
scientific  plan  is  an  unsolved  mystery,  and  the  shovels  alone 
practical  facts.  But,  it  will  be  argued,  it  is  not  the  man  who  digs 
at  the  law  without  skill  and  without  knowledge  who  claims  that 
the  common  law  is  without  science  and  without  plan;  it  is  the  man 
who  does  think;  the  man  who  does  desire  a  scientific  plan,  who 
does  want  the  law  to  be  carried  on  in  accordance  with  a  great 
design  and  a  skilled  knowledge,  who  is  making  this  attack,  and 
making  it  for  the  purpose  of  improving  our  law.  To  some  extent 
it  is  so;  there  are  many  minds  to  whom  a  mathematical  demon- 
stration is  the  highest  attainment  of  human  mentality.  They 
forget  that  whenever  the  human  integer  is  a  part  of  the  calcula- 
tion the  mathematical  demonstration  inevitably  fails.  The 
mathematical  argument  of  a  sociological  fact  always  works  out 
to  the  confusion  of  the  demonstrator  and  the  failure  of  the  demon- 
stration. The  scientific  code  can  be  worked  out  with  mathe- 
matical exactness,  but  when  it  comes  into  contact  with  that 
humanity  for  which  it  was  worked  out,  it  is  denied  and  put  to 
rout  by  that  infinitely  varied  mass  which  refuses  to  be  reduced 
to  either  scientific  formula  or  mathematical  exactness. 

But  was  Stonore  alone  when  he  stood  there  in  his  sturdy 
strength  and  uttered  his  short  defiance  to  all  who  would  claim 
that  that  Common  Law  of  which  he  was  a  part  was  merely  pre- 
cedent, or  the  "will  of  the  Justices?  "  Were  all  his  kind,  who  from  the 
earliest  Year  Book  steadily  supported  his  **Nanyl,  ley  est  resound' 
mistaken,  and  was  that  reason  of  which  they  prated  merely  ab- 
stract justice  and  the  law  of  nature,  which  they  called  upon  for 
support  when  precedent  went  against  them,  as  a  last  desperate 
resource?  Nanyl,  and  again,  nanyl.  Through  all  the  centuries 
there  have  been  men  of  his  calibre,  and  through  all  these  centuries 
they  have  stood  firmly  for  that  life  of  the  common  law  which  is 
the  soul  of  precedent  and  formula. 

One  there  was  who,  in  the  opening  days  of  our  own  great 
Commonwealth,  was  called  upon  to  speak  as  the  first  law  lecturer 
of  the  University  of  Pennsylvania.  Conspicuous  above  his  fellows 
in  the  Convention  which  framed  the  Constitution  of  the  United 
States,  he  had  been  the  chief  factor  in   securing   its  adoption 
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by  the  State  of  Pennsylvania,  and  was  the  member  of  the 
Convention  most  deeply  learned  in  the  civil  law;  that  last  factor 
should  not  be  forgotten.  When  James  Wilson  undertook  to  ex- 
pound a  subject  he  did  it  thoroughly.  His  was  no  superficial 
brilliancy  of  intellect,  content  with  the  obvious  and  the  easily 
seen.  When  he  would  find  if  a  thing  were  true,  he  began  with 
the  beginning  of  history  and  followed  it  down  through  the  ages 
to  the  least  and  latest  data  on  the  subject.  It  was  his  method  in 
all  matters  and  he  followed  it  in  his  lectures  upon  law.  One  of 
these  lectures  is — ^for  to  say  "was"  relegates  them  to  the  past 
where  they  do  not  belong — s,  lecture  upon  the  Common  Law. 
Now,  I  do  not  think  it  can  be  claimed  that  Mr.  Wilson  was  a  stu- 
dent of  the  Year  Books.  We  may,  perhaps,  assume  that  he  was 
not,  and  it  would  not  have  occurred  to  me  to  go  to  Mr.  Wilson's 
lectures,  in  1790,  for  a  proof  that  when  Stonore  said  "I^y  est 
resouftf"  he  did  not  mean  "right",  but  did  mean  "reason."  But 
Mr.  Wilson  had  no  superstitions  about  "bewildering  precedent" 
or  any  other  narrow  interpretation  of  the  Common  Law; 
he  brushed  such  things  aside  in  the  true  style  of  Stonore.  Just 
as  he  gets  fairly  started  in  his  lecture,  he  turns  aside  to  say  that 
the  term  common  law  is  not  confined  to  England — ^it  is  the  term 
for  other  laws  also.  "Euripides"  (we  have  at  last  another  poet 
to  offset  Tennsyon)  "mentions  the  common  law  of  Greece,  and 
Plato  defines  common  law  in  this  manner:  that  which  being  taken 
up  by  the  common  consent  of  a  community  is  called  law."  In 
another  place  he  names  it  the  golden  and  sacred  rule  of  reason 
which  we  call  the  common  law.  "This, "  he  says  "is  very  notable; 
it  opens  the  original  first  beginning  of  the  common  law;  it  shows 
the  antiquity  of  the  name;  it  teaches  common  law  to  be  nothing 
else  but  common  reason — ^that  refined  reason  which  is  generally 
received  by  the  consent  of  all."'  Surely  Stonore  knew  of  what 
he  spoke;  here  is  nothing  about  doing  as  others  have  done. 

Wilson  was  a  civilian,  a  deep  student  of  the  continental  and 
the  Roman  law,  yet  he  had  no  thought  that  those  systems  were 
the  only  logical  systems  ever  produced  by  the  human  mind;  and 
further,  he  recognized,  what  the  modem  critics  fail  to  notice,  the 

*  Wilson:  Works,  Vol  2,  p.  4,  1st  Ed.,  1804. 
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great  part  which  the  common  law,  in  its  broader  sense,  plays  in  all 
these  systems.  The  modern  critic  speaks  as  if  codes  and  systems  did 
away  with  the  common  law.  "Rome  retained  her  common  law 
as  long  as  she  was  free  and  powerful;  no  state  either  is  or  has  been 
without  a  great  body  of  the  common  law — that  law  whose  author- 
ity rests  upon  reception,  approbation,  custom,  long  and  estab- 
lished. The  same  principles  which  establish  it,  change,  enlarge 
improve  and  repeal  it."* 

Any  system  which  did  not  rest  upon  reason  would  be  destined 
to  death  before  it  had  really  begun  to  exist.  No  one  claims  that 
any  system  ever  did  rest  upon  anything  else,  except  those  who 
claim  that  the  common  law  is  a  mere  mass  of  undigested  cases. 
And  they  would  see  this  claim  in  its  bald  absurdity  did  they  think 
for  a  moment  of  the  impossibility  of  the  thing.  A  system  of  law 
growing  up  through  centuries,  playing  its  important  part  through 
eight  or  more  centuries  in  a  civilization  advancing  steadily  in 
everything  that  goes  to  make  for  the  healthful  growth  of  man- 
kind; art,  letters,  morality,  wealth  and  the  social  condition  of  the 
people.  That  system  of  law  of  which  Dr.  Francis  Lieber  spoke 
in  this  fashion:* 

"A  living  common  law  is,  as  has  been  indicated,  like  a  living 
conmion  language,  like  a  living  common  architecture,  like  a  living 
common  literature.  It  has  the  principle  of  its  own  organic  vitality 
and  of  formative  as  well  as  assimilative  expansion,  within  itself.  It 
consists  in  the  customs  and  usages  of  the  people,  the  decisions  which 
have  been  made  accordingly  in  the  course  of  administering  justice 
itself,  the  principles  which  reason  demands  and  practice  applies 
to  ever-varying  circumstances,  and  the  administration  of  justice 
which  has  developed  itself  gradually  and  steadily.  It  requires, 
therefore,  self-interpretation  or  interpretation  by  the  judiciary  it- 
self, the  principle  of  the  precedent  and  'practice'  acknowledged  as 
of  an  authoritative  character,  and  not  merely  winked  at;  and  in 
general  it  requires  the  non-interference  of  other  branches  of  the 
government  or  any  dictating  power.  The  Roman  law  itself  con- 
sisted of  these  elements,  and  was  developed  in  this  manner  as  long 
as  it  was  a  living  thing. 

"The  common  law  acknowledges  statute  or  enacted  law  in  the 
broadest  sense,  but  it  retains  its  own  vitality  even  with  reference 
to  the  lex  scripia  in  this,  that  it  decides  by  its  own  organism  and 
upon  its  own  principles  on  the  interpretation  of  the  statute  when 

*  Wilson:  Works,  Vol.  2,  p.  38,  ist  Ed.,  1804. 

'  Lieber:  Civil  Liberty  and  Self  Government,  Vol.  i,  pp.  222-223. 
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applied  to  concrete  and  complex  cases.  All  that  is  pronounced  in 
human  lang^uage  requires  constant  interpretation  except  mathe- 
matics." 

''So  long  as  the  Roman  law  was  a  living  thing"  it  remained  a 
common  law;  codified  it  ceased  to  live  and  became,  like  those 
planets  which  whirl  in  space,  perfect  worlds,  but  cold  and  dead; 
unfitted  for  humanity,  while  the  common  law  lives  in  its  as  yet 
unattained  perfection,  a  warm  and  living  thing,  where  humanity 
may  still  find  shelter  and  put  forth  new  and  fresh  life  with  every 
passing  season. 

Rome  died,  but  left  as  a  legacy  to  those  peoples  who  should 
come  after  it  a  system  upon  which  they  might  model  their  own 
systems  of  law.  The  continental  nations  have  done  so;  they  have 
adopted  and  adapted  the  Roman  system,  and  it  is  continental  law 
we  are  told  to  follow  because  of  its  scientific  form,  its  greater  clear- 
ness, its  sureness,  its  practical  convenience. 

Does  the  actual  practice  of  the  civil  law,  as  systematized  and 
condensed  into  codes  show  it  to  be  so  much  more  simple,  so  much 
more  condensed,  so  much  more  certain?  To  take  an  example 
from  the  law  of  Germany.  It  is  popularly  supposed  that  one  has 
only  to  go  to  the  Burgerliches  Gesetzbuch  (endeared  to  the  public 
mind  by  its  diminutive,  the  "B.  G.  B.")*  to  find  all  the  law  applic- 
able to  his  case,  in  clear  and  definite  language,  so  that  nothing 
more  has  to  be  done;  there  is  the  law,  under  a  scientific  definition, 
and  if  it  does  not  agree  with  his  theory  of  what  the  law  should  be 
for  his  client's  case,  so  much  the  worse  for  him.  That  is  the  law; 
there  it  is,  and  there  is  nothing  more  to  it.  Quick,  simple,  eflicient; 
no  looking  after  decided  cases,  no  bewildering  precedents;  just 
plain,  clear  scientific  demonstration;  everything  settled  in  a  trice. 

Take  the  simple  matter  of  the  working  out  of  a  contract,  and 
a  contest  upon  the  contract;  one  suing  because  it  was  not  carried 
out;  the  other  defending  because  according  to  the  code  there  was  a 
carrying  out  so  far  as  was  possible.  There  is  the  code,  that  shows 
just  what  the  parties  can  do,  what  they  should  do,  what  their  rights 
are.     But  upon  appeal  to  the  code  it  is  found  that  this  is  a  com- 

*  This  code,  by  the  way,  has  been  called  '  'a  scientific  body  of  law,  a  system 
of  principles  supported  by  a  sound  philosophy  which  ....  has  awakened 
the  admiration  of  the  civilized  world."  Introduction,  p.  lo,  Guide  to  the 
Law  and  Legal  Literature  of  Germany,  Borchard. 
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mercial  contract;  the  civil  code  does  not  contain  the  principles  of 
the  commercial  code;  we  must  turn  from  the  B.  G.  B.  to  the  H.  G. 
B.  (Handel^esetzbuch)  and  we  must  construe  the  law  we  find  there 
in  accordance  with  the  general  provisions  found  in  the  B.  G.  B.; 
we  must  decide  if  the  provisions  of  the  H.  G.  B.  are  in  accordance 
with  the  B.  G.  B.  or  not,  beforeacting  upon  its  provisions.  Further, 
after  making  up  one's  mind  on  that  point,  one  must  go  to  the  com- 
mentaries upon  both  the  B.  G.  B.  and  H.  G.  B.  to  find  what  is  the 
interpretation  they  have  put  upon  these  sections  of  the  Code; 
these  commentaries  not  being  clear  expositions  of  the  law,  fortified 
by  references  to  the  reported  cases  as  deciding  the  matter,  but 
rather  analytical  or  theosophical  theses  upon  the  subject  matter 
in  general.  But  still  they  do  contain  references  to  the  decided 
cases  of  the  Supreme  Court  of  Germany,  and  perhaps  to  the  lower 
•court  decisions;  these  reports  now  being  contained  in  long  sets 
much  like  our  own  sets  of  reports.  But  having  reached  this  point 
mo  decision  is  arrived  at,  for  while  these  decisions  are  cited,  and 
have  an  influence  upon  the  court,  they  are  not  considered  to  rule 
the  specific  case;  they  are  but  matter  to  aid  the  judges  in  forming 
their  opinion  as  to  what  the  law  was  intended  to  be  by  the  framers 
of  the  code.  .  We  are,  therefore,  thrown  back,  for  our  reason 
-for  the  law,  directly  upon  the  reasoning  powers  of  the  judges, 
without  binding  authority — that  reason  which,  however  well 
trained  and  enlightened,  is  but  the  reason  of  the  individual — in 
contrast  with  that  reason  of  the  common  law,  which  is  that  of  the 
•trained  and  enlightened  reason,  guided,  sustained  and  directed  by 
that  reasoning  of  the  ages  of  judicial  decision,  by  which  the  principle 
to  be  applied  to  the  case  is  found,  and  when  found  followed.  The 
true  value  of  the  common  law  lies  here.  Other  systems  have 
-crystallized  their  law  at  a  certain  period  or  certain  periods;  they 
have  then  depended  upon  the  reasoning  of  the  individual  inter- 
preters of  that  law,  furnished  with  guides  who  do  not  have  to  be 
consulted,  but  who  may  be  consulted  if  the  judge  thinks  necessary; 
with  precedent  at  hand,  but  not  authoritative  precedent;  with 
reason,  not  of  the  individual  but  of  the  collective  generations,  at 
hand —  if  cared  for,  but  only  if  cared  for.  The  common  law  has 
garnered  the  reasonings  of  all  its  conscious  generations,  and  made 
them  authoritative.    The  reasonings,  not  the  cases.     No  case  is 
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of  any  authority  if  it  is  not  based  upon  firm  and  well-sustained 
principles.  Any  case  based  upon  weak  or  insubstantial  reasoning: 
is  liable  to  be  overturned  at  any  moment;  it  is  not  the  case  that 
counts,  it  is  the  reason  that  underlies  and  supports  it.  And  when 
the  case  is  so  overturned  men  cry,  "See  the  uncertainty  of  the  law; 
one  day  it  is  this,  the  other  that ;  give  us  codes  so  that  we  may  know 
what  the  law  is. "  They  do  not  see  or  do  not  understand  that  it 
is  because  the  law  is  based  upon  principle  and  upon  reason  that 
the  mere  mistaken  dicta  of  a  careless  or  unintelligent  courts  cannot 
stand  when  once  the  error  is  observed. 

The  codes,  again,  are  defective  because  of  their  very  virtues* 
They  are  the  product  of  the  trained  minds  of  earnest  thinkers, 
devoted  to  the  law  and  to  the  working  out  of  a  perfectly  coherent, 
well-balanced  theory  of  that  law.  They  are,  or  they  are  intended 
to  be,  creations  without  flaw;  worlds  without  tempests,  without 
earthquakes  or  floods;  all  is  still  and  serene;  no  imperfect  buds  ap- 
pear on  the  parent  stem,  leading  to  no  fruit.  No  meandering 
streams  lose  themselves  in  marshy  meadows;  all  turn  the  mill- 
wheels  which  produce  the  perfect  product.  And  this  perfect  pro- 
duct is  to  be  used  by  imperfect  man,  with  all  his  defects,  and  made 
the  rule  of  all  his  actions.  A  splendid  mechanical  system  admir- 
ably adapted  to  a  mechanical  man.  A  Cinderella's  slipper  forc- 
ibly fitted  to  the  awkward  feet  of  the  generations  who  climb  slowly 
along  the  steep  pathways  of  life;  feet  that  must  try  to  wear  them, 
though  they  cause  many  a  stumble.  We  have  come  to  believe  in 
these  latter  days — ^although  there  are  still  many  heretics — ^in  the 
possibility  of  self-governing  peoples.  We  have  even  come  to  the 
belief  that  with  all  their  faults,  such  self-governing  peoples  repre- 
sent the  highest  type  of  humanity  as  yet  evolved.  We  think  we 
see  infinite  possibilities  of  further  development  through  the  further 
growth  of  the  power  to  govern  itself  which  humanity  is  constantly 
showing.  This  being  granted — ^and  we  in  turn  concede  that  all 
will  not  grant  it — we  must  look  for  our  ideal  law  in  that  which  is 
the  best  adapted  for  growth  and  expansion;  for  the  keeping  pace 
with  the  footsteps,  fast  or  slow,  of  the  marching  masses  of  men, 
who  must  live  in  accordance  with  its  rules.  And  as  that  progress 
cannot  be  by  force  of  initiative  from  the  more  enlightened  minds, 
by  means  of  being  forcibly  drawn  forward  by  those  in  advance,  but 
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can  only  be  worked  out  as  an  individual  development,  by  the  slow 
and  stumbling  progress  of  humanity  itself;  so  that  law  which  will 
be  the  best  adapted  to  such  a  progressive  humanity  must  be  a  law 
which  has  likewise  been  worked  out  slowly,  roughly,  drcuitously, 
by  the  same  slow  and  rude  methods.  Such  a  system  of  law  has 
been  growing  up  through  all  the  centuries  since  the  first  Angles  and 
Britons,  Saxons,  Danes,  Normans  and  Celts,  began  to  lay  down 
rules  for  their  own  government.  It  has  never  ceased  to  grow  with 
the  growth  of  the  civilization  of  which  it  has  been  a  part,  in  which 
it  has  been  as  Lieber  again  says: 

"One  of  the  mainstays  of  civil  liberty;  and  quite  as 
important  as  the  representative  principle.  .  .  A  great 
element  of  civil  liberty,  and  part  of  a  real  government  of 
law,  which  in  its  totaliiy  has  been  developed  by  the  Anglican 
tribe  alone.  It  is  this  portion  of  freemen  only  on  the  face 
of  the  earth  which  enjoys  it  in  its  entirety.  .  .  .^  The 
independence  of  the  law,  or  the  freedom  of  the  jiis  in  the 
fullest  and  widest  sense,  requires  a  living  common  law,  a 
dear  division  of  the  judidary  from  the  other  powers,  the 
public  accusational  process,  the  independence  of  the 
judges,  the  trial  by  jury,  and  an  independent  position  of 
the  advocate. "' 

A  "living  common  law"  is  the  well  spring  and  source  of  a 
living  commonwealth.  We  can  and  do  crystallize  our  funda- 
mental law  into  constitutions,  but  we  have  each  year,  or  at  least 
every  second  year,  a  living  mass  of  legislation  which  frames  the 
more  ephemeral  rules  under  which  we  live  and  by  which  our  con- 
duct is  regulated.  If  we  compare  a  constitution  to  a  code,  we  make 
a  mistake,  since  we  only  place  within  our  constitutions  such  funda- 
mental prindples  as  we  believe  need  no  changing  for,  it  may  be, 
generations.  In  our  codes  we  plice  the  whole  field  of  the  law. 
We  may  place  in  the  constitutions  the  crystallized  product  of  our 
experiment  in  government,  for  government  is  a  stable  thing,  not 
to  be  lightly  changed,  but  the  law  by  which  the  peoples  live  is  as 
fluctuating  by  its  very  nature  as  that  life  that  is  regulated  by  it. 
Those  philosophic  systems  which  have  been  produced  with  great 
care  and  moulded  into  codes  are  magnificent  specimens  of  that 
which  the  trained  intellect  can  produce — the  best  of  them  are 


'  Th^  italics  are  mine. 
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splendid  examples  of  technique.  But  the  attempt  to  make  the 
tumultuous,  surging  life  of  humanity  flow  according  to  such 
systems  is  to  reduce  to  the  canal-like  docility  of  the  English  streams* 
the  Mississippi  in  the  spring  floods.  To  make  a  net  work  of  placid 
canals  of  this  mighty  river  of  the  common  law,  so  that  any  man, 
however  unskilled,  might  take  his  little  row  boat  and  row  placidly 
about  on  it,  would  doubtless  be  very  pleasant  for  the  little  man; 
but  the  life  of  humanity  and  the  life  of  that  law  by  which  it  lives 
are  one,  or  else  humanity  is  ''cabined,  cribbed,  confined,"  and 
ceases  to  grow,  or  grows  distortedly. 

The  people  who  are  cramped  on  their  spiritual  side,  or  their 
physical  side,  or  on  their  legal  side,  suffer,  and,  growing  old,  decay 
and  die.  The  people  who  keep  themselves  uncramped,  spiritually, 
physically,  legally,  live  on,  constantly  growing  up  toward  a  fuller 
and  a  fuller  life. 

Yet  we  do  not  want  to  carry  the  argument  too  far;  it  is  but 
in  revolt  against  the  extravagant  mis-statements  of  those  who 
have  failed  to  see  the  reason  of  the  common  law;  who  have  denied 
to  it  coherency  and  clearness,  that  these  arguments  are  used.  It 
is  not  contended  that  there  should  be  no  analysis;  no  synthesis, 
no  grouping  of  the  principles  of  the  common  law.  There  should 
be  all  these,  and  first  of  all,  there  should  be  that  developing  of 
the  principles;  that  logical  outlining  of  the  theories;  that  clear 
statement  of  the  growth  and  conclusions  of  the  law  on  fundamental 
topics,  which  make  up  the  true  treatise  upon  the  law.  That  is 
the  sort  of  treatise  we  do  not  have  today.  It  would  seem  that  the 
treatise  writers  are  content  with  the  ordinary  title  of  "text  book" 
writers,  and  with  the  ordinary  function  of  such  writers.  They 
seem  also  content  with  that  definition  of  the  common  law  against 
which  we  are  contending;  and  rest  satisfied  with  gathering  together 
the  greatest  mass  of  precedents  possible,  threaded  together  with 
a  thin  stream  of  general  remarks.  They  give  us  no  reasoned 
theory;  no  scientific  analysis;  no  skillful  summing  up,  which  shows 
the  defects  of  the  reasoning  of  the  cases,  or  the  result  which  should 
be  attained.  They  are  doubtful  as  to  the  law,  because  they  find 
that  decided  cases  differ;  forgetful  that  it  is  their  province  to  sift 
all  this  matter,  and  show  where  the  principle — ^the  immutable 
principle — ^must  rule.    There  are  a  very  few  exceptions,  of  course. 
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but  the  need  of  the  common  law  of  today  is  the  learned,  the  philo- 
■sophic,  the  reasoned  treatise.  Not  the  long  drawn-out,  minutely 
tedious,  over-detailed  production  of  the  German  press,  with  its 
awkward  phraseology,  or  the  rather  too  swift  and  easy  French 
adaptation  of  the  same  thing;  but  the  production  of  the  true 
:8choIar,  who  does  not  give  you  a  reproduction  of  every  mental 
twist  and  turn  he  took  in  evolving  his  production,  but  does  give 
you  the  clear  product  of  all  these  twists  and  turns,  and  gives  it 
to  you  in  a  simple  and  effective  language,  like,  if  heaven  has  so 
^fted  any  one  now  living,  the  language  Maitland  gave  us  in  his 
later  years. 

Neither  is  there  any  reason  against  simplifying  the  legisla- 
tion of  years  and  bringing  it  all  into  a  simple  and  practical  shape; 
there  seems  to  be  no  reason  why  that  should  not  be  done  regularly 
and,  as  a  matter  of  course,  at  stated  times  every  few  years;  that 
is  not  codifying  the  common  law;  that  is  simply  untying  legis- 
lative knots  made  by  the  unskilled  fingers  of  the  legislature,  whose 
<:onstituents  think  "there  should  be  a  law"  on  every  subject  under 
the  sun.  To  do  this  is  generally  to  go  back  to  the  common  law 
and  out  of  the  reasoned  mass  of  precedent,  select  that  which  has 
been  found  most  reasonable;  that  is  most  adapted  to  the  life  of 
the  people.  It  should  be  a  mere  matter  of  simplification,  and  if 
it  is  to  be  useful  should,  as  has  been  said,  be  done  as  a  matter  of 
course  every  few  years.  There  is  nothing  inimical  to  the  common 
law  in  any  of  these  things,  but  neither  are  any  of  these  things 
anything  more  than  mere  mechanical  aids  to  the  administration 
and  execution  of  the  great  system  of  the  common  law;  that  law 
which,  teaching  the  people  and  being  taught  by  it,  modulating 
it  and  being  modulated  by  it,  is  unvarying  in  its  underlying  prin- 
ciples, and  ever  changing  in  its  superficial  manifestations.  The 
objection  to  the  Code  system  seems  to  be  that  it  endeavors  to 
crystallize  the  superficial  manifestations,  as  well  as  the  underlying 
principles,  and  it  necessarily  fails;  in  a  few  years  the  manifesta- 
tions have  changed  and  the  Code  has  become  a  nuisance;  it  no 
longer  represents  any  phase  of  the  life  of  the  people  and  is  simply 
in  the  way. 
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Let  us  again  appeal  to  Mr.  Wilson  to  state  in  his  dignified 
and  measured  phrases  the  true  theory  of  the  common  law: 

"In  all  sciences,  says  Lord  Bacon,  they  are  the  soundest 
that  keep  close  to  particulars.  Indeed,  a  science  appears  to  be 
best  formed  into  a  system  by  a  number  of  instances  drawn  from 
observation  and  experience,  and  reduced  gradually  into  general 
rules;  still  subject,  however,  to  the  successive  improvements, 
which  future  observation  or  experience  may  suggest  to  be  proper. 
The  natural  progress  of  the  human  mind,  in  die  acquisition  of 
knowledge,  is  from  particular  facts  to  general  principles.  This 
progress  is  familiar  to  all  in  the  business  of  life;  it  is  the  only  one, 
by  which  real  discoveries  have  been  made  in  philosophy;  and  it  is 
the  one,  which  has  directed  and  superintended  the  instauration 
of  the  common  law.  In  this  view,  common  law,  like  natural 
philosophy,  when  properly  studied,  is  a  science  founded  on  ex- 
periment. The  latter  is  improved  and  established  by  carefully 
and  wisely  attending  to  the  phenomena  of  the  material  world; 
the  former  by  attending,  in  the  same  manner,  to  those  of  man 
and  society.  Hence,  in  both,  the  most  regular  and  undeviating 
principles  will  be  found,  on  accurate  investigation,  to  guide  and 
control  the  more  diversified  and  disjointed  appearances. " 

Margaret  Center  KUngelsmith 
BiddU  Law  Library, 

University  of  Pennsylvania,  February,  1913 
'Wilson:  Works,  Vol.  2,  pp.  43-44.    First  edition,  1804. 
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NOTES 

Criminal  Law — ^Separate  Offenses — Former  Jeopardy — 
State  V.  Sampson^  is  in  accord  with  the  great  weight  of  authority 
in  holding  that  if  A,  at  one  and  the  same  time,  and  at  one  and  the 
same  place,  steals  the  goods  of  B  and  C,  he  is  guilty  of  but  one 
offense  and  a  conviction  for  the  theft  of  B*s  goods  will  bar  a  sub- 
sequent conviction  for  the  theft  of  C's  goods.  The  decisions  in 
a  few  jurisdictions  are  contra  to  this,  but  the  reasoning  upon  which 
these  courts  have  arrived  at  their  conclusions  is  hardly  convincing. 
Before  looking  further  into  these  decisions,  -it  may  be  well  to  ex- 
amine the  attitude  of  the  courts  toward  the  somewhat  similar 
problem  which  arises  when  several  articles  all  belonging  to  the 
same  person — as  opposed  to  diverse  ownership  as  in  the  principal 
case — are  stolen  at  the  same  time  and  at  the  same  place. 

The  authorities  are  practically  uniform  in  holding  that  if  two 

*  138  N.  W.  Rep.  473  (la.,  1912). 

(397) 
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or  more  articles  are  taken  successively  from  the  same  owner,  and 
such  taking  is  continuous  so  as  to  form  one  transaction  the  offense 
is  not  divisible,  but  indictable  only  as  a  single  act.  This  is  the 
general  law  in  England^  and  in  America.*  Thus,  if  gas  is  felon- 
iously drawn  during  a  long  space  of  time  from  a  main  pipe  by 
means  of  a  fraudulent  pipe,  the  larceny,  being  set  in  motion  by  a 
single  impulse  and  operated  upon  by  a  single  unintermittent  force, 
is  one  act  and  not  divisible;*  likewise,  where  a  coal  mine  has  been 
tapped  at  one  orifice  and  the  operation  continued  over  a  series  of 
years.*  It  seems  that  the  Roman  law  in  regard  to  the  stealing  of 
wine  from  tanks  applies  the  same  principle.*  Where,  as  a  result 
of  a  single  impulse,  a  series  of  articles  are  removed  in  the  execution 
of  a  general  fraudulent  plan,  even  though  a  few  minutes  of  time 
separate  the  successive  takings,  the  offense  is  single;'  but  if  so 
much  as  half  an  hour  intervene  between  two  takings,  there  is  a 
new  and  separate  offense.*  These  and  similar  cases  are  decided 
on  the  theory  that  the  offense  committed  is  the  result  of  a  single 
criminal  intent  to  steal,  coupled  with  a  series  of  acts  so  closely 
related  in  time  as  to  form  practically  a  continuing  transaction, 
and  is,  therefore,  but  a  single  offense  and  punishable  but  once. 
Technically,  separate  larcenies  have  been  committed  in  every  such 
case,  and  the  Massachusetts  courts  have  held  that  separate  indict- 
ments can  be  brought.*  This  rule,  however,  is  opposed  to  the 
great  weight  of  authority.**  The  argument  usually  advanced 
against  the  Massachusetts  doctrine  is,  that  under  it  the  extent  of  the 
prisoner's  punishment  is  made  to  depend  entirely  upon  the  will  of 
the  prosecutor."  Such  an  argument,  standing  alone,  would  hardly 
be  controlling,  for  in  many  instances,  the  prisoner's  punishment 
depends  upon  the  course  which  the  prosecutor  chooses  to  pursue 
in  framing  the  indictment. 

When,  now,  we  turn  to  the  decisions  dealing  with  the  question 
as  to  whether  or  not  separate  indictments  can  be  presented  when 
the  several  articles  are  the  property  of  different  persons,  we  dis- 
cover the  somewhat  interesting  fact  that  a  single  statement  by 
Lord  Hale  is,  apparently,  the  authority  on  which  the  earlier  cases 

*  Rex  V.  Brcttel,  Car.  &  M.  609  (1842);  Rex  v.  Knight,  9  Cox  C.  C.  437 
(1862). 

*  Jackson  v.  State,  14  Md.  327  (i860);  Fisher  v.  Com.,  i  Bush  211  (Ky.,. 
1866);  State  V.  Nelson,  29  Me.  329  (1849);  Lorton  v.  State,  7  Mo.  55  (1830): 
State  V.  Johnson,  3  Hill  i.(S.  C,  1835);  State  v.  Cameron,  40  Vt.  555  (1868); 
Lisle  V.  Com.,  82  Ky.  250  (1884). 

*  Rex  V.  Firth,  11  Cox.  C.  C.  234  (1869). 

*  Rex  V.  Bleasdale,  2  Car.  &  K.  765  (1848). 

*  Wharton  on  Criminal  Law,  S  1169. 

'  Rex  V.  Tones,  4  Car.  &  P.  217  (1830). 

*  Rex  V.  Birdseye,  4  Car.  &  P.  386  (1810). 

*  Com.  V.  Butterick,  100  Mass.  9  (1868};  re-affirmed  in  Meserve  v.  Com.» 
137  Mass.  109  (1884). 

^  Wharton  on  Criminal  Law,  §1169. 

"  See  argument  by  the  prisoner's  counsel  in  State  v.  Thurston,  2  McMull 
394  (S.  C,  1842).    Also  State  v.  Hennessey,  23  Ohio,  339  (1872). 
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on  both  sides  rest.  Hale  says^^  that  ''if  the  prisoner  steals  the 
goods  of  A  of  the  value  of  6  d.,  goods  of  B  of  the  value  of  6  d.,  and 
goods  of  C  of  the  value  of  6  d.,  being  perchance  in  one  bundle  or 
upon  a  table,  or  in  one  shop,  this  is  grand  larceny,  because  it  is 
one  entire  felony,  though  the  persons  had  several  properties,  and, 
therefore,  if  in  one  indictment,  they  make  grand  larceny."  Those 
courts  which  hold  that  separate  prosecutions  will  not  lie  in  such  a 
case,  seize  upon  the  words  ** because  it  is  one  entire  felony,'*  and 
argue  that  if  such  is  the  case,  then  the  offense  is  not  divisible  and 
but  one  indictment  will  lie."  On  the  other  hand,  O'Neall,  J.,  in 
State  V.  Thurston^^  while  admitting  that  for  the  purpose  of  proving 
grand  larceny,  the  different  takings  might  be  considered  as  one 
act,  and  therefore  one  offense,  argues  that  the  words  if  in  one  in- 
dictment qualify  the  statement  showing  that  the  larcenies  may  be 
considered  as  oni  offense,  and  then  stoutly  contends  "  that  it  never 
entered  into  the  head  of  the  learned  Judge,  that  each  of  these  could 
not  be  regarded  d&  separate  petit  larcenies,**  The  Massachusetts 
courts  have  adopted  the  same  view."  It  is  to  be  noted,  however, 
that  the  prevailing  doctrine  in  America  is  contra}^  And  it  is  sub- 
mitted that  the  prevailing  view  is  essentially  sound.  The  par- 
ticular ownership  of  the  property  is  not  of  the  essence  of  the  crime 
of  larceny.  The  gist  of  the  offense  is  the  felonious  carrying  away 
of  property,  and  tihe  quality  of  the  act  is  not  at  all  affected  by  the 
fact  that  the  property  stolen,  instead  of  being  a  single  article,  the 
property  of  a  single  individual,  consists  of  several  articles  which 
are  the  property  of  several  individuals. 

It  follows  as  a  matter  of  course  that  in  those  jurisdictions 
where  the  offense  is  construed  to  be  single,  the  same  count  may 
join  the  'arceny  of  several  distinct  articles  belonging  to  different 
owners,  where  the  time  and  place  of  the  taking  of  each  are  the 
same,"  and  proof  of  the  stealing  of  any  one  will  support  a  con- 
viction and  bar  a  subsequent  conviction  for  the  theft  of  the 
others."*  Com,  v.  SuUivan^*  permits  the  prosecutor  to  indict  the 
defendant  for  one  entire  crime,  or  for  several  distinct  offenses,  and 
intimates  that  where  the  indictments  are  unreasonably  multiplied, 
the  court  in  superintending  the  course  of  trial  and  in  passing  sen- 

"2nd  Hale's  P.  C.  254. 

"State  V.  Williams,  10  Hump.  loi  (Tenn.,  1840);  Wilson  v.  State, 45 Tex. 
j876);Lortonv.  State,  7M0. 5j   -  -        -^  •  --  -  -     - 

State  V.  Larson,  85  la.  659  (1892^ 

"  c.  r 


16  (1876);  Lorton  v.  State,  7  Mo.  55  (1841);  Sute  v.  Newton,  42  Ver.  537  (1870); 

397  (S.  C,  1842). 
"  Com.  V.  Sullivan,  104  Mass.  553  (1870). 


»*  2  McMull.  397  (S.  C.,  1842). 


*•  Sec  13,  supra. 

*' Stevens  v.  State,  62  Me.  284  (1873);  State  v.  Hennessey,  23  Ohio,  339 
(1872). 

"State  V.  Pednan,  68  Vt.  109  (1896);  State  v.  Clark,  32  Ark.  231  (1878). 
As  to  effect  of  fraudulently^  procuring  a  conviction  before  a  magistrate  for  a 
lesser  element  of  the  offense  in  order  to  bar  subsequent  indictment  for  the  whole 
offense,  see  Bradley  v.  State.  32  Ark.  722  (1878),  and  Univ.  of  Penna.  Law  Re- 
view, Vol.  45,  page  198. 

»•  104  Mass.  553  (1870). 
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tence,  will  see  that  justice  is  done  and  oppression  prevented.  It 
is  rather  difficult  to  see  why,  under  this  view,  an  indictment  for 
the  offense  as  a  whole,  alleging  the  articles  to  be  the  property  of 
various  persons,  is  not  bad  for  duplicity. 

H.  W.  W. 


Easements — Right  of  Way — ^Alteration  of  User — In- 
crease OF  Burden — Easements,  being  rights  in  and  over  the 
lands  of  others,  are  distinguished  from  corporeal  hereditaments 
primarily  in  the  restrictive  uses  to  which  they  may  be  put.  In 
this  connection,  there  arises  one  of  the  many  vexing  problems  in 
the  law  of  real  property.  It  is,  when  the  user  of  a  right  of  way 
has  once  been  acquired,  to  what  extent,  if  any,  may  it  be  altered. 
The  latest  decision  on  the  subject,  at  least  in  the  English  courts, 
is  White  v.  Grand  Hotel,  Limited}  In  that  case,  a  right  of  way 
for  general  purposes  was  granted  by  express  agreement,  although 
not  in  writing.  At  the  time  of  the  grant,  the  dominant  tenement 
consisted  of  a  private  dwelling-house  and  garden  and  the  way 
was  used  as  a  means  of  access  to  the  road.  Subsequently,  the  cottage 
and  garden  were  purchased  by  an  adjoining  hotel,  which  turned 
the  building  into  a  garage  and  used  the  right  of  way  for  the  auto- 
mobile entrance.  The  plaintiff  claimed  that  the  passing  of  so 
many  automobiles  unduly  increased  the  burden  on  the  servient 
tenement.  But  the  court  decided  that  the  generality  of  the  grant 
admitted  of  this  altered  user. 

The  construction  and  extent  of  the  user  of  a  right  of  way  de- 
pend largely  upon  the  method  of  creation  of  the  easement.  It 
may  arise  by  prescription  or  by  express  grant.  The  user  growing 
out  of  prescription  is  strictissimi  juris,  i,  e,,  it  is  to  be  confined  to 
those  users  only  which  gave  rise  to  the  prescriptive  right.*  As 
James,  L.  J.,  puts  it,  in  Wimbledon  Conservators  v.  Dixon f  "no 
such  change  in  the  character  of  a  dominant  tenement  could  be 
made  as  would  increase  the  burden  on  the  servient  tenement. 
.  .  .  The  way  ought  to  be  used  only  for  the  purposes  for  which 
it  was  used  when  the  land  was  in  a  state  in  which  it  was  formerly. " 

When  the  right  of  way  exists  by  virtue  of  an  express  grant, 
the  words  of  the  grant  must  determine  the  extent  of  the  user;* 
but  if  the  grant  is  in  any  way  ambiguous,  the  familiar  principle 
applies  that  a  grant  shall  be  constru^  most  strongly  against  the 
grantor.*  If  the  grant  is  general,  then  it  seems  die  user  is  un- 
restricted as  to  quality  or  quantity  so  long  as  its  substance  is  not 
changed.*    Our  principal  case  falls  under  this  head. 

»L.  R.  (1913)  I  Ch.  113. 

*  Ballard  v.  Dyaon,  i  Taunt.  279  (Enfi;.,  1808);  Wimbledon  Conservator  v. 
Dixon,  45  L.  J.  Ch.  353  (Eng.,  1875);  Bradbum  v.  Morris,  3  Ch.  Div.  812  (Eng., 
1876);  Atwater  v.  Bodfish,  77  Mass.  150  (1858). 

•45  L.  J.  Ch.  35}  (Eng.,  1875). 

*  Washburn  v.  Copeland,  116  Mass.  233  (1874);  Taylor  v.  Hampton,  4 
McCord  96  (So.  Car.,  1827);  Williams  v.  James,  L.  R.  2  C.  P.  577  (Eng.,  1867). 

'Gonson  v.  Healy,  100  Pa.  42  (1881). 

*  United  Land  Co.  v.  Great  Eastern  Ry.  Co.,  L.  R.  10  Ch.  586  (Eng.,  1875). 
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The  leading  case  on  the  grant  of  easements  is  Allen  v.  Gomme.'' 
A  right  of  way  was  there  granted  "to  the  space  or  opening  under 
the  said  loft  now  used  as  a  woodhouse."  It  was  held  that  the 
words  **naw  used  as  a  woodhouse"  merely  fixed  the  locality  of  the 
dominant  tenement,  but  did  not  admit  of  the  alteration  of  the  loft 
and  woodhouse  into  a  cottage.  Lord  Denman  said:  "The  de- 
fendant is  confined  to  the  use  of  the  way  to  a  place  which  should 
be  in  the  same  predicament  as  it  was  at  the  time  of  the  making 
of  the  deed."  The  law  as  here  laid  down  was  later  thought  by 
Parke,  B.,  in  Henning  v.  Burnett*  to  be  too  strict.  He  said:  "If  a 
general  right  of  way  is  given  to  a  cottage,  the  right  is  not  altered 
by  reason  of  the  cottage  being  altered."  Finch  v.  Ry.  Co,*  seems 
to  express  the  present  settl^  law  in  England  in  these  words: 
"Where  there  is  an  express  grant  of  a  private  right  of  way  to  a 
particular  place,  to  the  unrestricted  use  of  which  the  grantee  of 
the  right  of  way  is  entitled,  the  grant  is  not  to  be  restricted  to 
access  to  the  land  for  the  purposes  for  which  access  would  be  re- 
quired at  the  time  of  the  grant."  Some  of  the  late  English  cases** 
seem  to  throw  a  doubt  on  this  principle  and  to  revert  to  the  doc- 
trine of  AUen  v.  Gommef  but  the  distinguishing  feature  of  these 
cases  is  that  they  are  decided  under  the  restrictive  provisions  of 
various  Railroad  Acts. 

In  America,  the  user  to  which  a  right  of  way  could  be  put 
has  always  been  liberally  construed.  In  Tallon  v.  Hoboken^^^  the 
easement  was  granted  to  operate  a  steam  railroad.  The  court 
decided  that  an  electric  railway  could  be  operated  under  this. 
Gummere,  J.,:  "It  is  settled  law  that  the  owner  of  an  easement 
in  the  land  of  another  is  not  bound  to  use  it  in  the  pxarticular  man- 
ner prescribed  by  the  instrument  which  creates  it.  He  may  use 
it  in  a  different  manner  if  he  so  desires,  provided  he  does  not,  in 
doing  so,  increase  the  servitude  nor  change  it,  to  the  injury  of  the 
owner  of  the  servient  tenement."  In  another  very  recent  case^* 
it  was  said:  "The  grant  was  one  defined  in  general  terms  and  with- 
out express  limitation.  Such  a  grant  is  to  be  construed  as  broad 
enough  to  include  any  reasonable  use  to  which  the  land  may  be 
devoted." 

/.  F.  N. 


Legal  Ethics — Questions  and  Answers — ^We  publish  here- 
with three  more  of  the  (jliestions  answered  by  the  New  York 
County  Lawyers*  Association  Committee  on  Professional  Ethics: 

'  II  Ad.  &  El.  758  (Eng.,  1840). 

•  8  Ex.  187  (Eng.,  1852). 

»  L.  R.  5  Ex.  D.  254  (Ei^.,  1879). 

» Great  Western  Ry.  Co.  v.  Talbot,  L.  R.  (1902)  2  Ch.  759;  Taff  Vale 
Railway  Co.  v.  Gordon  Canning,  L.  R.  (1909)  2  Ch.  48;  Reg.  v.  Brown,  L.  R. 
2  Q.  B.  630  (1867). 

"  Tallon  V.  Hoboken,  60  N.  J.  L.  212  (1897). 

"  Peck  V.  Mackowsky,  85  Conn.  190  (1912).  Also  see  Randall  v.  Grant, 
210  Mass.  302  (191 1);  Arnold  v.  Fee,  148  N.  Y.  214  (1895). 
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Question: 

A  lawyer  who  states  that  he  has  had  ereat  difficulty  in  securing  testimony 
in  behalf  of  his  client  from  lawyers  as  to  the  value  of  legal  services,  in  a  liti^- 
tion  between  the  client  and  a  former  lawyer,  involving  that  value,  has  applied 
to  the  Association  to  designate  lawyers  who  will  act  as  expert  witnesses  in  his 
case.    His  appliottion  has  suggested  the  formulation  of  the  following  question: 

Is  it  the  ethical  duty  of  a  lawyer,  when  called  on  to  give  testimony  as  an 
expert  witness  concerning  the  value  of  legal  services,  to  testify  as  a  witness 

giving^  his  opinion  of  such  value  on  a  proper  question  submitted  to  him,  in  a 
tigation  where  it  is  charged  that  another  lawyer  has  greatly  overcharged  the 
latter's  client,  or  may  any  number  of  lawyers  who  are  appealed  to  give  testi- 
mony respecting  the  value  of  such  services,  the  nature  and  extent  of  which  are 
not  m  dispute,  decline  to  testify  on  the  ground  that  they  do  not  care  to  express 
an  opinion  adverse  to  a  charge  made  by  another  lawyer  and  which  is  in  litiga- 
tion? 

Answer: 

* 

We  are  of  the  opinion  that  mere  considerations  of  courtesy  or  fraternity 
should  not  deter  members  of  the  le^al  profession  from  testifying  in  respect  to 
the  value  of  legal  services,  when  it  is  contended  that  a  lawyer  has  overdiai]g;ed 
or  attempted  to  overcharge  a  client,  and  the  controvery  is  the  subject  of  litiga- 
tion. 

Question: 

Is  it  the  opinion  of  the  Committee  that  an  attorney,  who  has  received  a 
retainer,  but  who  has  no  express  agreement  with  his  client  for  his  compensation, 
may  properly  notify  his  client,  upon  the  eve  of  trial  for  which  he  has  made  prep- 
aration, that  he  will  not  appear  at  the  trial,  nor  proceed  further  with  the  suit, 
nor  consent  to  the  substitution  of  another  attorney,  nor  release  any  of  the  client's 
papers  in  his  possession  and  essential  to  the  proper  trial  of  the  action,  unless 
his  client  pays  or  secures  to  his  satisfaction  the  payment  of  a  bill  which  he  had 
rendered,  and  which  he  deems  reasonable  compensation  for  his  services  to  the 
date  of  his  conditional  refusal  to  proceed  further  in  the  cause? 

Answer: 

The  suggested  conduct  of  an  attorney  upon  the  eve  of  the  trial  of  the  case 
for  which  he  had  been  retained  is  unethical  and  should  be  condemned. 

Question: 

''A,"  an  attorney,  represents  two  creditors  of  "C,"  and  is  desirous  of  filing 
a  petition  in  bankruptcy  against  "C."  "A"  knows  that  "B,"  an  attorney, 
represents  a  third  creditor  of^C,"  and  suggests  to  "B"  that  "B"  should  have 
his  client  join  with  "A  '"s  clients  in  signing  and  filing  the  petition  in  bankruptcy. 

This  was  done  under  an  arrangement  between  ''A"  and  "B"  with  the 
knowledge  of  the  clients,  that  if  "A  represents  the  receiver  in  bankruptcy,  the 
fees  which  "A"  thus  receives  will  be  divided  between  "A"  and  ''B."  Is  this 
considered  unethical? 

I  should  like  to  have  this  (question  answered  entirely  irrespective  of  whether 
"B  "  is  to  do  any  work  or  not  m  connection  with  the  receivership. 

Answer: 

The  Committee  does  not  express  any  view  at  present  as  to  the  propriety  of 
an  attorney  for  petitioning  creditors  assuming  also  to  represent  the  receiver  and 
thus  sustain  two-fold  obligations  that  may  conflict;  yet,  since  in  this  district 
the  Federal  Court  itself  undertakes  to  safeguard  by  its  special  order  under  Rule 
30  the  propriety  of  such  representation  in  each  particular  case,  we  are  of  the 
opinion  that  the  facts  recited  in  the  question,  do  not  alone  constitute  unethical 
conduct. 
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Negotiable  Instruments  —  Accomodation  Paper  —  Co- 
Sureties — ^An  interesting  case,  dealing  with  the  Negotiable  In- 
struments Law  and  the  doctrines  of  suretyship  was  recently  de- 
cided by  the  Supreme  Court  of  Oregon.  In  this  case,*  the  plaintiff 
and  the  defendant  signed  a  promissory  note  for  the  accomodation 
of  the  maker.  On  the  face  of  the  note  the  plaintiff  appeared  to 
be  a  co-maker  and  the  defendant's  name  appeared  on  the  back 
as  an  anomalous  indorser.  The  note  was  payable  to  a  fourth 
person,  who  gave  the  accomodated  party  an  extension  of  time 
The  plaintiff  having  finally  been  forced  to  pay  brings  this  suit 
against  the  defendant  for  contribution.  The  court  allowed  him  to 
recover,  saying  that  parol  evidence  was  admissible  to  show  that 
the  defendant  signed  as  co-surety  with  the  plaintiff  and,  as  the 
N^otiable  Instruments  Law  does  not  apply  to  co-sureties,  the 
law  merchant  governs. 

Before  the  act,  the  anomalous  indorser  was  held  in  different 
states  to  be  prima  facie  an  indorser,  a  second  indorser,  a  maker, 
a  guarantor  or  a  surety.*  These  were  only  presumptions,  however, 
and  in  most  jurisdictions  parol  evidence  was  admissible  to  show 
the  real  intention  of  the  parties.'  Under  section  63*  of  the  Ne- 
gotiable Instruments  Law,  the  status  of  an  anomalous  indorser 
is  that  of  an  indorser  unless  parol  evidence  is  admissible  to  change 
his  character.  From  the  majority  of  cases  decided  since  the  act 
was  adopted,  it  would  seem  that  parol  evidence  is  not  admissible* 
for  this  purpose.  As  an  indorser,  section  66*  apparently  makes 
him  liable  only  to  persons  who  sign  subsequently  to  him.  Without 
considering  the  liability  of  an  ordinary  indorser,  however,  section 
64,  sub-section  i^  has  expressly  provided  to  whom  the  anomalous 
indorser  is  to  be  liable  where  the  instrument  is  payable  to  a 
third  party.  The  anomalous  indorser  is  not  liable,  under  any  of 
these  sections,  to  the  maker. 

In  a  New  York  case,*  the  court,  feeling  that  this  section 
would  work  an  injustice,  admitted  parol  evidence  to  ahow  the 
true  intention  of  the  parties.     The  court  in  the  principal  case 

*  Hunter  v.  Harris,  127  Pac.  Rep.  786  (Ore.,  1912). 

*  Carrin^on  v.  Odorn,  124  Ala.  529  (1899);  DePonce  v.  Bank,  126  Ind.  553 
(1890);  Lewis  V.  Monahan,  173  Mass.  122  (1899);  Sturtevant  v.  Randall,  53 
Me.  149  (1865);  Milligan  v.  Holbrook,  168  111.  343  (1897);  Owings  v.  Baker, 
54  Ind.  82  (1880);  Temple  v.  Baker,  125  Pa.  634  (1889). 

*  Carrington  v.  Odorn,  supra;  DePonce  v.  Bank,  supra;  Sturtevant  v.  Ran- 
dall, supra, 

'  Brannon,  N.  I.  L.:  "A  person  placing  his  signature  upon  an  instrument 
otherwise  than  as  maker,  drawer  or  acceptor  is  deemed  to  be  an  indorser,  unless 
he  clearly  indicates  by  appropriate  words  his  intention  to  be  bound  in  some 
other  capacity." 

'Hopkins  v.  Merril,  79  Conn.  626  (1907);  Baumeister  v.  Kuntz,  53  Fla- 
340  (1907);  Rockfield  v.  Bank,  77  Ohio  St.  311  (1907). 

*  Brannon,  N.  I.  L.,  page  82. 
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cited  this  decision  with  great  approval*  and  under  its  authority* 
admitted  parol  evidence  to  show  that  the  defendant  signed  as  co- 
surety with  the  plaintiff.  Even  though  the  plaintiff  is  a  co-surety, 
he  is,  under  section  192*"  of  the  act,  a  party  secondarily  liable. 
Section  120,  sub-section  6^^  of  the  act  says  that  a  party  secondarily 
liable  is  discharged  by  an  extension  of  time  given  by  the  holder  to 
the  party  primarily  liable.  It  would  seem,  therefore,  that  under 
these  sections  the  defendant  would  be  relieved."  The  court, 
however,  did  not  discuss  these  sections,  but  said  that  as  the  act 
did  not  cover  the  liability  of  co-sureties  the  law  merchant  applied." 
The  necessity  for  the  discussion  in  the  principal  case  was 
probably  brought  about  by  the  interpretation  of  the  act  as  to  the 
liability  of  an  accomodation  maker  where  an  extension  of  time  has 
been  given  by  the  creditor  to  the  real  debtor.  Before  the  act  an 
extension  of  time  to  an  accomodated  party  with  knowledge  that 
he  was  the  real  debtor  relieved  the  accomodation  miaker  in 
practically  every  jurisdiction."  Some  jurisdictions  even  since  the 
passage  of  the  act  still  uphold  this  proposition."  The  majority 
of  jurisdictions,  including  that  of  the  principal  case,  however, 
hold  that  the  act  having  made  the  accomodation  maker  primarily 
liable,  he  is  not  relieved  by  an  extension  of  time."  Under  the 
cases  which  hold  that  the  law  has  not  been  changed  by  the  act, 
the  payment  by  the  plaintiff  would  have  been  voluntary  and  ths 
defendant  would  have  been  discharged  both  under  the  act  and  at 
the  law  merchant."  In  jurisdictions  which  hold  that  the  law  has 
been  changed  by  the  act,  however,  the  payment  by  the  plaintiff 

^  Brannon,  N.  I.  L.,  page  76  (2  ed.):  "Where  a  person  not  otherwise  a 
party  to  an  instrument  places  thereon  his  signature  in  blank  before  delivery 
he  is  liable  in  accordance  with  the  following  rules — (i)  If  the  instrument  is  pay- 
able to  a  third  person  he  is  liable  to  the  payee  and  to  all  subsequent  parties. " 

'  Haddock  v.  Haddock,  192  N.  Y.  499  (1908). 

*  Brannon  thinks  the  case  was  incorrectly  decided.  Brannon,  N.  I.  L.» 
page  78,  2nd  Ed. 

>0  Brannon,  N.  I.  L.,  2nd  Ed.,  page  158:  ''Person  primarily  liable  on  an 
instrument  is  the  person  who  by  the  terms  of  the  instrument  is  absolutely  re- 
quired to  pay  the  same.    All  others  are  secondarily  liable. " 

^^  "A  person  secondarily  liable  on  the  instrument  is  discharged:  (6)  By 
any  agreement  binding  upon  the  holder  to  extend  the  time  of  payment  or  to 
postpone  the  holder's  right  to  enforce  the  instrument,  unless  made  with  the 
assent  of  the  party  secondarily  liable  or  unless  the  right  of  recourse  against  such 
party  is  expressly  reserved."     Brannon,  N.  I.  L.,  page  120. 

"  Deahy  v.  Choquet,  28  R.  I.  338  (1907). 

"  Brannon,  N.  I.  L.,  page  160. 

^^  Canadian  Bank  v.  Coumbe,  47  Mich.  358  (1882);  Olmstead  v.  Latimer, 
178  N.  Y.  46}  (1904);  Drechler  v.  Fulham,  11  Col.  App.  62  (1898);  Turrill  v. 
Bioynton,  23  Vt.  142  (1851). 

i»  Farmers*  Bank,  Wickliffe  v.  Wickliffe.  13^  Ky.  627  (1909);  Lumber  Co. 
V.  SnouflPer,  139  Iowa  176  (1908).  In  this  case  the  doctrine  was  limited  to  or- 
iginal parties  to  the  instrument. 

M  Bradley  etc.  Co.  v.  Heyburn,  56  Wash.  628  (1910);  Wolstenholme  v. 
Smith,  34  Utah  300  (1908);  Richards  v.  Bank  Co.,  81  Ohio  3^8  (1910);  Van- 
derford  v.  Farmers'  Bank,  105  Md.  164  (1907);  Cellers  v.  Mesclien,49  Ore.  186 
(1907).  ^ 

^'  Childs  on  Suretyship,  page  342  and  cases  cited. 
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would  not  have  been  voluntary.  Had  the  court  in  the  principal 
case  held  that  the  act  governed  and  the  defendant  was  relieved  of 
liability,  they  would  be  deciding  that  a  surety  whose  payment 
was  non-voluntary  could  not  recover  from  his  co-surety  for  con- 
tribution. This  would  have  been  directly  opposed  to  the  contract 
between  the  parties  and  the  laws  of  suretyship. 

E.  L.  H. 


Sales — Passing  of  Title — Risk  of  Loss — ^The  ascertain- 
ment of  the  time  when  title  passes  in  a  sale  of  chattels  becomes 
important  when  the  chattels  are  destroyed  before  payment,  since 
the  usual  rule  is  that  the  loss  follows  the  title.^ 

In  Wesco  Company  v.  Town  of  Allerton,^  the  defendant 
bought  of  the  plaintiff  an  electric  lighting  outfit.  The  contract 
provided  that:  "The  acceptance  of  this  machine  ...  is  solely 
on  condition,  after  having  been  tested  the  machine  is  found  to 
fully  meet  all  conditions  .  .  .  .  or  it  shall  be  removed  by  the 
town."  The  plaintiff  was  to  furnish  the  apparatus  for  testing. 
Half  the  price  was  to  be  withheld  until  a  satisfactory  test  was 
had.  Upon  testing,  a  leak  was  discovered,  and  a  further  test  was 
agreed  upon,  pending  which  the  defendant  used  the  outfit.  The 
machine  was  destroyed  by  fire,  without  negligence  of  the  de- 
fendant, before  the  second  test,  and  this  was  a  suit  for  the  cost. 
The  Supreme  Court  of  Iowa  decided  that,  under  these  circum- 
stances, the  lower  court  was  justified  in  finding,  as  a  matter  of 
fact,  that  title  was  not  to  pass  until  after  the  final  test,  and  that 
therefore  the  plaintiff  could  not  recover. 

Except  so  far  as  the  right  of  third  persons  may  be  concerned, 
the  passage  of  title  is  subject  entirely  to  the  intention  of  the  par- 
ties.* It  may  happen  at  any  stage  of  the  proceeding,  provided 
there  is  a  subject  of  sale  in  existence,^  and  in  the  absence  of  a  clear 
agreement,  the  courts  have  laid  down  certain  rules  of  convenience 
and  presumed  intention. 

In  the  ordinary  case  of  the  sale  of  a  specific  chattel,  where 
nothing  remains  to  be  done  except  to  deliver  or  to  make  payment, 
title  is  held  to  pass,*  subject  to  the  vendor's  lien  for  the  price,* 
and  this  is  frequently  so  even  where  the  sale  is  said  to  be  "for 
cash."^  Neither  delivery  nor  payment  is  essential  to  the  transfer 
of  title.* 

Where  something  remains  to  be  done  as  between  the  parties 

*  Joyce  V.  Adams,  8  N.  Y.  291  (1853). 

*  137  N.  W.  Rep.  1046  (la.,  1912). 

*  Byles  V.  Collier,  54  Mich,  i  (1884);  Riddle  v.  Vamum,  20  Pick.  280  (Mass., 

^  Dixon  V.  Yates,  5  B.  &  Ad.  313  (1834);  Tarling  v.  Baxter,  6  B.  &  C.  360 

*Hinde  v.  Whitehouse,  7  East.  558  (1806). 

*  Wade  V.  Moffett,  21  Ills,  no  (1859). 

^  Clark  V.  Greeley,  62  N.  H.  394  (1882);  but  see  Paul  v.  Carver,  52  N.  H, 
136  (1872). 

*  Hayden  v.  Demets,  53  N.  Y.  426  (1873). 
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to  put  the  goods  in  deliverable  condition,  or  by  way  of  examina- 
tion or  testing  to  determine  whether  they  are  in  fact  the  goods 
sold,  or  to  determine  the  price,  it  is  generally  presumed  that  title 
does  not  pass.*  Where  the  thing  left  undone  is  the  securing  of  the 
approval  of  the  vendee  or  of  a  third  person,  ordinarily  no  title 
passes.^®  If  the  thing  remaining  to  be  done  is  to  identify  the 
goods,  title  cannot  pass  until  there  are  definite  goods  appropriated 
to  the  sale,  assented  to  by  the  vendee.^^  Contracts  for  the  sale 
of  part  of  a  mass  of  like  constituents  are  exceptions  to  the  last 
rule.  Some  courts  hold  that  title  may  pass  to  an  unseparated 
part  of  such  a  mass,  if  the  parties  so  intend."  Title  to  goods  to 
be  manufactured  does  not  pass  until  the  goods  are  completed  and 
accepted  by  the  vendee,"  although  some  jurisdictions  require  only  a 
tender  by  the  vendor.** 

The  vendee,  in  sales  of  unspecified  goods,  has  a  right  of  in- 
spection before  accepting  them,'*  and  in  this  inspection  he  may 
use  the  goods  or  even  consume  a  reasonable  part  of  them.'*  Using 
them,  however,  with  knowledge  of  a  defect  is  an  acceptance  and 
title  then  passes,'^  though  the  vendee  may  still  have  a  remedy  upon 
a  warranty. 

In  the  light  of  the  foregoing  rules,  it  appears  that  the 
principal  case  is  a  close  one,  and  might  well  have  gone  the  other 
way.  As  soon  as  the  machine  was  made,  title  cotdd  have  passed, 
and  the  terms  of  the  contract  itself  in  speaking  of  "acceptance" 
and  stipulating  for  a  right  to  remove,  seem  to  indicate  that  title 
was  to  pass  on  delivery  and  that  the  test  was  a  condition  subse- 
quent, rather  than  a  condition  precedent,  to  the  transfer  of  title. 
Withholding  payment  is  not  repugnant  to  this  view.  There  is 
also  to  be  noted  the  fact,  not  emphasized  by  the  court,  that  the 
defendant  with  knowledge  of  the  defect,  used  the  machine  to 
furnish  light — ^not  by  way  of  a  further  test,  but  apparently  in  the 
regular  course  of  business.     It  is  perhaps  true  that  these  drcum- 

•Towne  v.  Davis,  66  N.  H.  396  (1890);  Foster  v.  Ropes,  in  Mass.  10 
(1872);  contra,  where  the  thing  was  to  be  done  merely  to  ascertain  the  price. 
Cleveland  v.  Williams,  29  Tex.  204  (1867);  Crofoot  v.  Bennett,  2  N.  Y.  260 
(1849). 

^  Dando  v.  Foulds,  105  Pa.  74  (1884);  B.  &  O.  R.  Co.  v.  Biydon,  68  Md. 
198  (1885). 

u  Atkinson  v.  Bell,  8  Barn.  &  Cress.  277  (1828);  Wilkins  v.  Bromhead,  6 
Man.  &  G.  963  (1844).  But  see,  amtra,  Boothby  v.  Plaisted,  51  N.  H.  436  (1871); 
Col.  Springs  Co.  v.  Golding,  20  Col.  249  (1894). 

"  Kimberley  v.  Patchin,  19  N.  Y.  3^0  (1859);  a  contrary  line  of  decisions  is 
represented  by  Scudder  v.  Worster,  11  Cush.  573  (Mass.,  1853). 

"Rider  v.  Kelley,  32  Vt.  268  (1859);  Goddard  v.  Binney,  115  Mass.  450 

M  Shanhan  v.  Van  Nest.  25  Oh.  St.  490  (1874). 

*•  Charles  v.  Carter,  96  Tenn.  607  (1896);  Holmes  v.  Gregg,  66  N.  H.  621 


<'«^;i 

_>ee  Cream  City  Co.  v.  Friwliander,  8a  Wis.  53  (1895); 
caster,  160  N.  Y.  342  (1899);  Dodsworth  v.  Hercules  Iron  Works,  30  U.  S.  App. 


>  Phila.  Whiting  Co.  v.  Detroit  Works,  58  Mich.  29  (1885). 
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Stances  are  not  sufficient  to  cause  the  appellate  court  to  overrule 
the  finding  of  fact  by  the  lower  court  that  title  had  not  passed, 
but  it  is  none  the  less  dear  that  a  good  deal  can  be  said  in  support 
of  the  view  that  it  had  passed. 

Sales  on  the  instalment  plan  present  a  seeming  exception  to 
the  rule  that  the  loss  follows  the  title.  Many  of  the  cases  hold 
the  vendee  liable  for  the  price  though  the  goods  to  which  he  had 
not  yet  received  title  are  destroyed.  The  courts  reason  that  the 
promise  to  pay  is  absolute,  and  the  vendee  has  received  all  he  ex- 
pected to  get — ^possession  with  a  right  to  acquire  title."  Oi  that, 
in  fact,  the  transaction  is  a  sale  and  mortgage,  and  should  have  such 
effect."  Some  jurisdictions,  however,  adhere  to  the  more  logical 
rule,  and  place  the  loss  on  the  vendor.'® 

/.  C.  D. 


Torts — Public  Service  Corporation — ^Liability  of  Water 
Company  to  iNDrvmuAL  Citizen  for  Negligence — In  a  recent 
case,  the  United  States  Supreme  Court  were  called  upon  to  decide 
the  disputed  question  of  the  liability  of  a  water  supply  company 
furnishing  water  to  a  municipality  and  its  inhabitants  under  an 
ordinance,  to  respond  in  damages  to  a  resident  owner  of  property 
destroyed  by  fire  on  account  of  the  negligent  failure  of  the  water 
company  to  fulfil  its  contract  with  the  city  to  furnish  adequate 
facilities  for  the  extinguishment  of  fires,  and  it  held  that  the  water 
supply  company  was  not  liable.^ 

This  decision  is  in  accord  with  the  overwhelming  weight  of 
authority^  which  is  based,  as  is  pointed  out  in  an  able  summary  of 
the  leading  decisions  on  the  question  in  58  U.  of  P.  Law 
Review,  p.  556,  upon  the  fact  that  these  authorities  all  deny  that 
there  is  any  privity  of  contract  between  the  dtizen  and  the  water 
company,  and,  there  being  no  common  law  obligation  on  the  part 
of  the  municipality  to  furnish  water,  this  total  lack  of  privity 
of  contract  is  a  bar  to  any  action  by  the  tax-payer,  whether  brought 
ex  catUractu  or  ex  delicto.  In  no  jurisdiction  is  there  any  dispute  as 
to  the  inability  of  the  injured  citizen  to  sue  on  the  contract  itself; 
but  upon  the  possibility  of  maintaining  the  action  in  tort  for  damages 
arising  from  a  n^ligent  breach  of  this  contract  there  is  some 
conflict  of  decisions. 


.  Fountain  Co.  v.  Vaughan,  55  Atl.  Rep.  54  (N,  J.,  1903); 
N.  C.  47  (1890);  Burnley  v.  Tufts,  66  Miss.  48  (1888). 
>re  Lumber  Co.,  91  Wis.  526  (1895). 


^  American  Soda  Fountain  Co.  v.  Vaughan, 
Tufts  V.  Griffin.  I07  N. 
*•  Osborne  v.  Snore 
»  Randle  v.  Stone,  77  Ga.  501  (1886). 

^  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co.,  33  Sup.  Ct.  Rep. 
32  (19 1 2).  This  decision  flatly  overrules  the  former  dicta  of  the  Supreme  Court 
upon  this  question  as  found  in  the  opinion  of  Brewer,  J.,  in  Guardian  Trust  Co. 
V.  Fisher,  200  U.  S.  57  (W5);  which  has  until  now  been  cited  as  imposing  this 
liability,  in  the  Federal  Courts. 

*  See  III  Dillon  Mun.  Corp.,  5th  Ed.,  p.  230  and  cases  cited;  also  Wyman^ 
Pub.  Serv.  Corp.,  p.  305  and  cases  cited. 
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•  Before  embarking  upon  a  discussion  of  the  matter  it  may  be 
well  to  point  out  the  obvious  fact  that,  according  to  the  weight  of 
opinion,  the  water  supply  company  is,  in  the  absence  of  statute^ 
under  no  liability  whatever  for  damages  caused  by  its  negligent 
nonfulfilment  of  its  contract  with  the  municipality.  For  it  is 
universally  settled  that  the  city  itself  is  not  liable  in  such  cases  if 
it  undertaikes  to  supply  the  water,*  and,  as  Judge  Freeman  points 
out  in  a  note  to  BriUon  v.  Waterworks  Co.,*  if  the  contract  is  not 
made  for  the  benefit  of  the  individual  taxpayer  in  such  a  way  that 
he  can  sue  for  breach  of  it,  it  is  not  made  for  his  benefit  in  such  a 
sense  that  the  city  can  recover  damages  in  his  name;  and  conse- 
quently such  loss  by  fire  is,  as  a  result  of  the  majority  view,  ''dam- 
num (Asque  injuria." 

Turning  now  to  a  consideration  of  the  minority  view,  which 
obtains  in  Kentucky,*  North  Carolina,*  and  Florida, »  with  dicta 
in  accord  in  Indiana,*  it  is  clear  that  these  opinions  rest  upon  the 
conclusion  that  the  citizen,  as  the  beneficiary  of  the  contract  be- 
tween the  municipality  and  the  water  supply  company,  can  sue 
in  this  capacity  for  damages  resulting  from  a  breach  of  this  obliga- 
tion; and  it  is  also  maintained  that  the  water  company's  liability 
arises  from  its  breach  of  duty  in  the  exercise  of  its  public  calling* 
as  well  as  its  failure  to  act  in  accordance  with  its  contract,  upon 
which  the  citizen  relied  to  his  detriment.  This  acknowledgement 
of  the  tax  payer's  right  of  action  is  the  result  of  a  rather  doubtful 
application  of  several  ancient  principles  of  law  in  an  endeavor  to 
arrive  at  the  more  equitable  result  of  holding  the  water  supply 
company  liable.  Among  the  reasons  which  have  been  assigned  is 
the  principle  laid  down  in  Langridge  v.  Levy^^  namely:  that  if  A 
makes  a  contract  with  B  for  the  benefit  of  C,  and  C  is  injured  in 
consequence  of  B's  breaking  the  contract,  C  may  recover  damages 
of  B.  But  this  principle  applies  only  where  there  has  been  fraud 
or  deceit.  Then,  too,  the  well-settled  rule  that  the  beneficiary  of 
a  contract  may  sue  upon  it,  though  he  himself  is  only  a  remote 
party  to  the  consideration,  is  often  advanced.  But,  as  is  indicated 
later,  this  begs  the  real  queston,  which  is  whether  or  not  the 
citizen,  as  an  individual,  is  the  beneficiary.  Still  another  rule  of 
law  sometimes  advanced  is  the  well-established  principle  stated 
by  Gray,  C.  J.,  in  Osborne  v.  Morgan,^^  namely:  "The  fact  that  a 

*  III  Dillon  Mun.  Corp.  5th  Ed.,  p.  2301  and  cases.  This  is  obviously  true 
because  the  act  undertaken  is  one  done  for  the  good  of  the  public  in  general  as 
part  of  the  municipality's  governmental  functions. 

*  29  Am.  St.  Rep.  863  (Wis.,  1892). 

*  Paducah  Lumber  Co.  v.  Paducah  Water  Supply  Co.,  89  Ky.  340  (1889). 

*  Correll  v.  Greensboro  Water  Supply  Co.,  124  N.  C.  A28  (1899). 
'  Mugge  v.  Tampa  Water  Works  Co.,  52  Fla.  371  (1906;. 

*  Coy  V.  Indianapolis  Gas  Co.,  146  Ind.  655  (1896). 

*  See  Webb's  Pollock  on  Torts,  p.  8. 

^2  Mee.  &  W.  519  (1837);  also  Thompson  Neg.,  p.  906. 
"  103  Mass.  102  (1881). 
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wrongful  act  is  a  breach  of  contract  between  the  wrongdoer  and 
one  person  does  not  exempt  him  from  the  responsibioity  for  it  as 
a  tort  to  the  third  person  imposed  thereby."  This  doctrine,  how- 
ever, is  applied  to  breaches  of  contract  only  as  between  master  and 
servant,  principal  and  agent,  etc,,  and  does  not  apply  to  the  point 
under  discussion.  Perhaps  the  best  argument  for  holding  the  de- 
fendant company  liable  in  diis  class  of  case  is  that  advanced  by 
Ostrander  in  his  work  on  Fire  Insurance.^  His  contention  is  that 
the  consideration  between  the  citizen  and  the  water  supply  company 
consists  not  only  in  the  payment  of  the  water  tax,  but  also  in  the 
expenditure  required  to  make  connection  with  the  street  mains. 
He  then  says:  "The  citizen  performs  in  reference  to  a  supposed 
consideration,  which  is  clearly  that  the  water  supply  company  shall 
furnish  him  with  water  for  domestic  use  and  extinguishing  fires. 
Relying  on  the  promises  made  to  the  city  authorities  he  acts  .  . 
without  providing  other  means  of  protection  against  fire;  and  if, 
through  the  company's  negligence,  his  property  is  destroyed,  is  it 
a  sufficient  answer  to  say  that  they  owed  no  duty?  To  whom 
does  the  water  company  owe  a  duty  if  not  to  the  citizen  who  is 
taxed?" 

This  last  sentence  contains  what  is  really  the  crux  of  the  whole 
question.  Is  the  duty  owed  by  the  water  company  through  its 
contract  and  as  a  result  of  its  grant  of  right  of  way  on  the  city 
streets,  a  duty  owed  to  the  municipality  as  an  entity,  or  does  the 
obligation  run  to  the  citizens  as  individuals?  In  other  words,  as 
Prof.  Wyman  points  out,  "the  only  way  by  which  the  inhabitants 
could  gain  individual  rights  under  this  contract  arrangement  would 
be  if  the  arrangement  were  made  for  their  exclusive  benefit  as  indi- 
dividuals. "  The  answer  to  this  proposition  in  turn  depends  upon 
the  light  in  which  the  duty  owed  by  reason  of  the  relation  of  the 
parties  should  be  regarded,"  for,  as  Cooley,  C.  J.,  pointed  out  in 
Taylor  v.  L.  5.  fir  M.  S,  Ry.  Co.,^^  "The  natuie  of  a  public  duty  and 
the  benefits  to  be  accomplished  through  its  performance  must 
generally  determine  whether  it  is  a  duty  to  the  public  in  part  or 
exclusively  or  whether  individuals  may  claim  that  it  is  a  duty 
imposed  wholly  or  in  part  for  their  special  benefit." 

Thus  in  the  last  analysis  the  question  turns  upon  the  nature  of 
the  duty  voluntarily  undertaken  by  the  municipality  in  contracting 
for  a  water  supply.  On  applying  the  test  just  given,  it  is  inevitably 
necessary  to  conclude  that  the  majority  opinion  is  correct,  since 
the  contract  between  the  city  and  the  water  supply  company  was 
one  made  clearly  as  the  result  of  the  exercise  of  the  municipality's 
public  governmental  function  and  it  is  difficult  to  see  how  any 
individual  citizen  could  claim  that  it  was  assumed  for  his  special 

"Ostrander,  Fire  Insurance,  p.  735. 
"  Wyman,  Pub.  Serv.  Corp.,  p.  307. 
*^  45  Mich.  741  (1881). 
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benefit,  in  order  to  come  within  the  rule  supra.  The  result  is, 
as  indicated  ante,  inequitable  in  that  it  absolves  the  water  supply 
company  of  all  liability  for  damages  caused  by  negligent  non-ful- 
filment of  its  contract  with  the  dty  and  it  would  seem  advisable 
to  rectify  the  situation  by  statutory  enactments. 

P.  C.  M.,  Jr. 
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Bailment — Carrier — Checking  Parcel— Where  a  man  checked  a  hand- 
bag at  a  parcel  room  in  a  railroad  station,  and  received  a  check  on  the  back  of 
which  in  fine  print  was  a  provision  that  the  depositor,  in  accei)tine  said  check, 
agreed  not  to  hold  the  railroad  liable  for  more  than  fio,  to  which  his  attention 
was  not  called,  it  was  held  that  the  railroad  was  liable  as  a  warehouseman  and 
that  the  plaintiff  could  recover  the  real  value  of  the  handbag,  since  he  had  no 
knowledge  of  the  special  contract  of  limitation  of  liability  and  hence  did  not 
assent  to  it.     Healy  v.  R.  R.,  138  N.  Y.  Suppl.  287  (N.  V„  1912). 

There  appear  to  be  but  two  American  cases  passing  squarelv  upon  the 
question  of  a  carrier's  liability  for  articles  deposited  in  its  check  room.  In 
Terry  v.  Southern  Ry.  Co.,  62  S.  £.  Rep.  249  (S.  C,  1908),  on  facts  exactly  sim- 
ilar to  the  principal  case,  except  that  nothing  appeared  as  to  the  plain- 
tiff's knowledge  of  or  assent  to  the  special  contract  of  limitation,  it  was  held  that 
the  railway  was  liable  as  a  warehouseman  and  that  the  limitation  of  liability 
was  valid.  In  that  case  the  point  was  not  raised  as  to  whether  plaintiff  assented 
to  and  was  bound  by  the  limitation  of  liability.  In  Fraam  v.  G.  R.  &  Q.  Ry. 
Co.,  161  Mich.  556  (i^io)  it  was  held  that  a  carrier  checking  a  parcel  under 
facts  similar  to  the  principal  case  is  liable  as  a  warehouseman.  In  this  case 
there  appeared  to  be  no  contract  limiting  liability. 

Where  goods  are  left  at  a  station  to  be  kept  for  the  owner  either  until  he 
proceeds  on  his  journey,  or  until  he  calls  for  them,  without  his  paying  for  such 
service  or  without  the  goods  being  checked  as  baggage,  then  either  the  transac- 
tion is  merely  a  personal  one  between  the  owner  andf  the  agent  with  whom  the 
goods  are  left,  or  the  company  is  merelv  a  naked  depository  or  gratuitous  bailee; 
and  in  either  case  the  company  is  liable  only  for  gross  negligence.    Little  Rock 


&  Ft.  S.  R.  Co.  V.  Hunter,  42  Ark.  200  (1883);  Georgia  R.  8c  B.  Co.  v.  Thompson, 
86  Ga.  327  (1890);  Van  Gilder  v.  C.  &  N.  W.  R.  Co..  44  Iowa  548  (1876);  L.  C. 
&  L.  R.  Co.  V.  Mahan,  8  Bush  184  (Ky.,  1871);  Mattison  v.  N.  Y.  C.  8c  H.  R. 


Co.,  17  L.  T.  N.  S.  4^  (1868);  Harris  v.  G.  W.  R.  Co.,  45  L.  J.  A.  B.  N.  S.  729 
(1876);  Parker  v.  S.  E.  R.  Co.,  46  L.  J.  C.  P.  N.  S.  768  (1876);  Skipwith  v.  G. 


Co.,  57  N.  Y.  552  (1874);  Minor  v.  C.  &  N.  W.  Ry.  Co.,  19  Wis.  41  (1865). 

in  the  following  English  cases  a  railroad  company  received  articles,  charging 
a  small  fee  therefor,  and  issuing  a  check  to  be  presented  when  the  articles  were 
called  for,  which  contained  conditions  limiting  the  liability  for  loss  to  articles 
of  certain  value.  The  owner  was  held  bound  by  the  conditions  wherever  he 
should,  as  a  reasonable  man,  have  known  of  the  presence  of  such  conditions. 
Van  Toll  v^South  Eastern  R.  Co.,  6  L.  T^N.._S._244.  (1862);  Pepperv.  S.  E.  R. 

(iS 
W.  R.  Co..  59  L.  T.  N.  S.  520  (1888);  tratt  v.  S.  E.  R.  Co.,  66  L.  J.Q.  B.  N.  S. 
418  (1897).    The  best  discussion  of  the  English  law  on  the  subject  appears  in 
Parker  v.  S.  E.  R.  Co.  supra. 

Burglary — Consent  to  Crime — ^A  person  who  had  previously  warned  the 
railroad  officials  that  a  burglary  would  be  committed  that  night,  induced  the 
defendant  to  break  open  a  railroad  warehouse  at  night  and  to  take  a  bag  of 
meat.  It  was  held  that,  as  the  instigator  was  neither  employed  nor  authorized 
by  the  raihx>ad  officials  so  to  break  and  enter,  the  defendant  was  guilty.  Mere 
knowledge  of  the  proposed  crime  did  not  constitute  consent  thereto.  Gentry 
v.  State.  59  So.  Rep.  853  (Miss.,  1912). 

Consent  of  the  owner  of  premises  entered  is  a  good  defense  even  if  the  de- 
fendant entered  with  felonious  intent  and  without  knowledge  of  the  consent. 
State  V.  West.  157  Mo.  309  (1900).  But  knowledge  without  more  is  not  con- 
sent. Eggington\  Case,  2  East's  P.  C.  666  (Eng.,  1801);  People  v.  Hanselman, 
76  Cal.  460  (1888);  State  v.  Abley,  109  Iowa  61  {iS^);  State  v.  Jansen,  22  Kan. 
498  (1879);  State  v.  West,  supra;  Sute  v.  Sncff.  22  Neb.  481  (1887);  Sute  v. 
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Covington,  2  Bailey  569  (S.  C,  1832).  The  owner  is  not  bound  to  take  measures, 
for  security;  he  may  rely  upon  the  law;  passivity  is  not  consent.  Williams  v. 
Stete,  55  Ga,  395  (1875);  Thompson  v.  State,  18  Ind.  386  (1862). 

Buf  if  the  owner  or  his  agent,  acting  as  a  decoy,  suggest,  instigate,  induce, 
or  procure  defendant's  entry,  such  entry  being  with  the  consent  of  the  owner 
is  not  unlawful.  Allen  v.  State,  40  Ala.  344  (1867);  Love  v.  People,  160  111. 
508  (1896);  State  V.  McCord,  76  Mich.  200  (1889);  State  v.  Waghalter,  76  S. 
W.  Rep.  1028  (Mo.,  1903);  Strait  v.  State,  77  Miss.  693  (1900);  Roberts  v. 
Territory,  8  Okl.  326  (18^);  Speiden  v.  State,  3  Tex.  App.  156  (1877).  But 
if  an  agent  or  servant  of  the  owner  instigate  or  procure  the  act  without  the 
authority  of  the  owner,  such  procurement  is  not  a  defense.  State  v.  Abley,  supra; 
Thompson  v.  State,  supra;  unless  the  servant  or  agent  had  general  authority 
to  enter  the  building  at  the  time.  Reg.  v.  Johnson,  i  Carr.  &  Mar.  123  (Eng., 
1 841).  If  the  plan  was  conceived  by  the  defendant  and  carried  out  according 
to  his  directions,  although  with  the  knowledge  of  the  owner  or  even  with  the 
active  or  apparent  co-operation  of  the  owner  s  agent  or  detective,  there  is  no 
consent.  Dalton  v.  Sute,  113  Ga.  1037  (1901);  Comm.  v.  Nott,  135  Mass.. 
269  (1883);  State  V.  Currie,  13  N.  D.  655  (1905);  Comm.  v.  Seybert,  4  Pa.  Co. 
Ct.  R.  R.  152  (1887);  McAdams  v.  State,  8  Lea  456  (Tenn.,  i88i). 

Carriers — Damages  for  Delay — ^When  no  notice  is  given  to  a  carrier 
that  delay  in  transporting  or  returning  goods  delivered  to  its  care  will  cause  a 
suspension  of  the  consignor's  business  and  the  carrier  unnecessarily  and  in- 
ordinately does  delay  the  carriage  of  the  goods,  the  consignor  is  entitled  to  re* 
cover  the  loss  directly  and  proximately  resulting  from  the  delay,  but  can  not  hold 
the  carrier  liable  for  possible  earnings  and  profits  which  were  lost  by  the  en* 
forced  suspension  of  his  business.  Higgins  v.  U.  S.  Express  Co.,  85  At.  Rep. 
450  (N.  J.,  1912). 

The  court  declared  that  this  failure  to  give  notice  on  the  part  of  the  con- 
signor brought  the  case  within  the  well-known  rule  established  in  Hadley  v. 
Baxendale,  9  Ex.  341  (1854).  The  principle  laid  down  in  the  leading  case  is 
that  the  damage  recoverable  from  a  carrier  for  delay  is  '  'such  as  might  naturally^ 
arise  from  the  breach  of  contract  or  such  as  might  reasonably  have  been  con- 
templated by  both  parties  in  making  the  contract  as  a  probable  result  of  a  breach 
thereof."  This  doctrine  has  been  universally  adopted  as  correct  in  both  the 
reports  and  text-books  in  England  and  America,  but  the  cases  are  not  in  ac- 
cord in  the  practical  application  of  the  rule.  The  weight  of  authority  seems  to 
hold  that  such  damages  must  be  capable  of  being  accuratelv  ascertained,  and 
consequently  contingent  profits  from  possible  sales  cannot  be  recovered  evea 
though  the  carrier  was  informed  that  such  was  the  object  of  the  agreement. 
Harvey  v.  Conn.  R.  Co.,  124  Mass.  421  (1878);  Ward's  etc.  Co.  v.  Elkins,  34 
Mich.  439  (1876);  Penn.  R.  Co.  v.  Titusville  etc.  P.  R.  Co.,  71  Pa.  35  (1872); 
Ward  V.  N.  Y.  C.  R.  Co.,  47  N.  Y.  29  (1873).  The  minority  opinion,  however, 
declares  that  the  measure  of  damages  may  be  enhanced  to  cover  contingent 
profits  where  the  carrier  has  notice  and  agrees  to  transport  for  a  stated  purpose 
or  within  a  riven  time.  Dening  v.  Grand  Tr.  Ry.  Co.,  48  N.  H.  455  (1868); 
Priestly  V.  North  Ind.  etc.  R.  Co.,  26  111.  205  (1861);  Vicksburg  etc.  R.  Co.  v. 
Ragsdale,  46  Miss.  458  (1872);  and  Hutch.  Carriers,  sec.  772. 

That  the  consignor  can  always  recover  for  loss  proximately  caused  by  the 
delay  is  settled  everywhere.  Hale  Carriers,  408;  Hutch.  Carriers,  sec.  771.  In 
addition  to  the  actual  difference  in  market  value  incidental  damages  caused  by 
the  delay  can  be  recovered.  Farwell  v.  Davis,  66  Barb.  73  (N.  Y.,  1873).  time 
spent  in  searching  for  goods;  Syre  v.  Ry.  Co.,  75  Wis.  215  (1890),  time  and  labor 
spent  in  caring  for  goods.  See  also  Lament  v.  Vaughn,  30  Vt.  90  (1858);  and 
Black  V.  Baxendale,  i  Ex.  410  (1847). 

Carriers — Wrongful  Delivery — Identity  of  Consignee — ^Where  a 
carrier  delivers  goods  to  one  other  than  the  consignee,  without  requiring  any 
proof  that  he  was  connected  with  the  consignee  except  letters  produced  by  him 
addressed  to  the  consignee,  it  is  liable  in  conversion  for  the  value  of  the  goods 
so  delivered,  even  though  the  person  receiving  the  goods  was  the  one  who  actually 
ordered  them  from  the  shipper.  Southern  Express  Co.  v.  Ruth,  59  Southern 
Rep.  538  (Alabama,  1912). 
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A  carrier  is  liable  not  onlv  for  the  safety  of  the  goods  against  all  accidents, 
but  he  is  also  responsible  for  their  proper  dehvery.  Forward  v.  Pittard,  99  Eng. 
Rep.  953  (1785);  Youl  V.  Harbottle,  Peak's  Cases  at  N.  P.  50  (1791);  Jewell 
V.  R.  R.  Co.,  55  N.  H.  84  (1874);  Goodwin  v.  R.  R.  Co..  58  Barb.  195  (N.  Y., 
1870);  except  in  such  instances  as  are  attributable  to  the  act  of  God  or  the  public 
•enemies.     Duff  v.  Budd,  6  Moore  469  (1822). 

Even  circumstances  of  fraud,  imposition  or  mistake,  which  cause  the  de- 
livery to  the  wrong  person,  and  have  not  been  induced  by  the  conduct  of  the 
•owner  of  the  goods,  or  in  which  he  has  not  participated,  will  not  relieve  the 
carrier  from  liability  for  the  value  of  the  goods  if  they  are  thereby  lost.  Amer- 
ican Express  Co.  v.  Stock,  29  Ind.  27  (1867);  Louisville  R.  R.  Co.  v.  Ft.  Wayne 
Electric  Co.,  21  Ky.  L.  Rep.  1544  (1900;;  Oskamp  v.  Southern  Express  Co., 
€1  Ohio  341  (1899);  American  Express  Co.  v.  Fletcher,  25  Ind.  492  (1865); 
Southern  Exp.  Co.  v.  Van  Meter,  17  Fla.  783  (1880);  Contra,  Urlson  v.  Adams 
Ex.  Co.,  43  Mo.  App.  659  (1891);  Express  Co.  v.  Shearer,  160  111.  215  (1896). 

The  courts,  however,  draw  a  distinction,  where  the  carrier,  acting  in  good 
faith  and  with  due  diligence,  delivers  the  eoods  to  the  person  to  whom  they 
were  consigned,  though  the  consignor  may  iiave  supposed  the  consignee  to  be 
another  person  or  have  been  induced  by  fraud  to  oirect  the  delivery  of  goods 
to  such  consignee.  Samuel  v.  Cheney,  135  Mass.  278  (1883);  Merchants  Des- 
patch v.  Transp.  Co.,  135  Mass.  283  (1883);  The  Drew,  15  Fed.  826  (1883).  In 
such  instances  the  earner  is  not  responsible  for  the  loss  of  the  property.  This 
distinction  is  close,  but  supportable  on  the  ground  that  the  earner  has  done 
all  that  he  contracted  to  do,  namely,  deliver  the  property  to  whomever  it  was 
consigned. 

The  question  depends  upon  whether  the  person  who  wrote  the  order  ac- 
<quired  a  right  which  placed  him  as  to  the  carrier  in  the  position  of  the  consignee. 
If  he  was,  then  a  delivery  to  htm  discharged  the  carrier.  McKean  v.  Mclvor, 
L.  R.  6  Exch.  36  (1870).  But  if  the  consignor  does  not  intend  that  the  goods 
should  be  delivered  to  the  writer  of  the  order,  but  to  the  firm  to  which  they  were 
-directed,  then  the  former  is  not  the  consignee  and  the  carrier  delivers  at  his 
peril.  Price  v.  R.  R,  Co.,  50  N.  Y.  213  (1872);  American  Exp.  Co.  v.  Fletcher, 
25  Ind.  492  (1815);  Winslow  v.  R.  R.,  42  Vt.  700  (1870). 

Contracts — Invalidity — Procuring  Evidence — Public  Policy — ^A  con- 
tract was  made  employing  private  detectives  to  enter  a  factory  as  employes 
•and  procure  evidence  of  larceny,  compensation  to  depend  upon  the  apprehension 
of  guilty  persons.  It  was  held  that  the  contract  was  voicl,  for  its  tendency  to 
induce  the  making  of  charges  in  order  that  the  detectives  might  earn  their  com- 
pensation.    Mfr's  Bureau  v.  Everwear  Co.,  138  N.  W.  Rep.  624  (Wis.,  1912). 

Whether  or  not  a  contract  of  employment  is  void  as  against  public  policy 
is  determined  by  the  effect  of  the  services  contracted  for;  and  the  fact  that  the 
parties  had  contracted  in  good  faith  will  not  of  itself  validate  a  void  contract. 
Delbridge  v.  Beach,  66  Wash.  416  (1912). 

Whereas,  an  agreement  to  disclose  information  is  not  necessarily  invalid, 
a  contract  to  procure  evidence  to  a  particular  effect  or  witnesses  to  prove  a 
certain  particular  point  in  issue  in  court  is  ordinarily  held  invalid  as  being  con- 
trary to  public  poUcy.  It  is  an  inducement  to  commit  fraud  or  procure  persons 
to  commit  perjury.  Hughes  v.  Mullins,  36  Mont.  267  (1907);  Lyon  v.  Hussey, 
82  Hun.  15  (N.  Y.,  1894).  Accordingly,  an  agreement  to  furnish  testimony 
favorable  to  a  party  to  a  suit,  for  a  consideration  dependent  upon  the  result, 
is  void.  Bowling  v.  Blum,  92  Texas  133  (1899);  Getchell  v.  Weldav,  4  Ohio 
113  (1895);  Neece  v.  Joseph,  95  Ark.  552  (1910).  But  an  agreement  by  a  third 
person  with  one  party  to  an  action  to  procure  from  the  other  party  a  contract 
of  such  a  character  that  it  would  of  itself  constitute  the  evidence  desired  by  the 
former  is  not  invalid.  It  was  so  held  where  a  contract  was  procured  to  prove 
that  one  of  the  parties  to  a  contract  was  violating  it  by  selling  machines  below 
contract  price.     March  Co.  v.  Fisher,  144  Iowa  45  (1909). 

Contracts — Revocation  by  Wire — Place  of  Breach — Defendant,  a 
foreign  corporation,  had  agreed  to  accept  delivery  of  goods  in  Buenos  Ayres, 
under  a  contract  with  the  plaintiff.     In  anticipation  of  the  actual  delivery, 
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defendant  sent  a  cablegram  from  New  York  to  the  plaintiff  at  Buenos  Ayres, 
repudiating  the  contract.  It  was  held  this  brought  it  within  Sec.  1780,  subdiv. 
3,  of  the  N.  Y.  Code  Civ.  Pro.,  authorizing  suits  by  a  non-resident  against  a 
for^n  corporation  when  the  breach  of  a  contract  occured  within  the  state.  Wester 
V.  Casein  Co.  of  America,  100  N.  £.  Rep.  488  (N.  Y.,  1912),  reversing 
the  Supreme  Court  decision  in  140  N.  Y.  App.  Div.  442. 

In  order  to  reach  their  conclusion  the  court  were  forced  to  make  an  un- 
warranted extension  of  Adams  v.  Lindsell,  i  Bam.  &  Aid.  681  (1818),  holdine 
that  '  'the  delivery  of  the  cable^m  to  the  telegraph  company  should  be  treated 
as  delivery  to  the  plaintiffs"  m  the  Argentine,  and,  therefore,  the  breach  oc- 
curred in  New  York  City.    For  this  proposition  the  court  cited  Vassarv.  Camp, 

II  N.  Y.  441  (1854);  Nevin  v.  Wood,  36  N.  Y.  507  (1867);  but  both  of  these 
were  cases  of  offer  by  mail  and  acceptance  by  mail,  and  not,  as  in  the  principal 
case,  mere  repudiation  of  an  existing  contract. 

The  principal  case  seems  contra  to  several  former  decisions.  In  Crown 
Point  Iron  Co.  v.  Boatman  Fire  Ins.  Co.,  127  N.  Y.  608  (1891).  it  was  held  that 
when  a  request  to  cancel  insurance  is  sent  by  mail,  the  cancellation  is  still  in- 
complete and  the  policy  remains  in  full  force  until  the  letter  reaches  the  insurer. 
Peabody  v.  Satterlee,  166  N.  Y.  176  (1901),  held  that  deposit  of  a  letter  of  proof 
was  not  notice  of  proof,  but  only  so  when  letter  was  received.  Fink  v.  Fink, 
171  N.  Y.  616  (1902),  held  that  the  dei>osit  of  a  letter  giving  notice  of  a  change 
was  not  notification  until  letter  was  received.  If  an  offer  by  mail  is  not  revoked 
until  the  letter  of  revocation  actually  reaches  the  offeree,  Patrick  v.  Bowman, 
149  U.  S.  4^1  (1893),  then  also  the  breach  of  the  contract  should  not  take  place 
in  the  principal  case  until  the  cable^m  was  delivered  to  the  plaintiff  in  Buenos 
Ayres.  There  is  nothing  from  which  an  authority  in  the  telegraph  company 
to  receive  repudiation  can  be  inferred,  for  they  are  not  the  agents  of  the  plamtinF 
for  that  purpose. 

Contracts — ^Validity — ^Assignment  of  Salary  of  Public  Officers — ^A 
partnership  agreement  between  two  lawyers  to  divide  equally  the  salary  of  the 
office  of  prosecuting  attorney  to  which  one  of  them  was  elected  was  held  con- 
trary to  public  policy,  as  being  in  effect  an  assignment  of  the  unearned  emolu- 
ments of  a  public  office.  Anderson  v.  Branstorm,  139  N.  W.  Rep.  40  (Mich., 
1912). 

The  remuneration  which  the  law  provides  for  the  officer  is  supposed  to  be 
essential  to  support  the  dignity  of  the  office,  to  maintain  him  without  resorting 
to  other  employments  and  to  supply  an  inducement  for  the  sedulous  perform- 
ance of  his  official  duties.  Bliss  v.  Lawrence,  58  N.  Y.  442  (1874);  Field  ^- 
Chipley,  79  Ky.  260  (1881);  Mulhall  v.  Quinn,  i  (iray  105  (Mass.,  1854);  but  see, 
contra,  State  v.  Hastings,  15  Wis.  75  (1862),  where  the  court  holds  that  the  as- 
si^nnient  of  salary  of  a  public  officer  is  not  against  public  policy.  This  case  is 
cntlcized  and  disapproved  by  nearly  all  the  authorities  holding  a  contrary  doc- 
trine. In  Brackett  v.  Blake,  48  Mass.  ^35  (1844),  the  court  did  not  consider 
the  question  from  the  standpoint  of  pubhc  policy,  but  based  its  decision  on  the 
ground  that  the  salary  to  be  paid  was  a  possibility  coupled  with  an  interest, 
and  as  such  capable  of  being  assigned. 

The  following  instances  are  examples  of  assignments  by  public  officers  of 
salary  to  become  due,  which  the  courts  declared  void  as  against  public  policy. 
Assignment  by  sheriff  to  secure  promissory  note.  Bowery  Nat.  Bank  v.  Wilson, 
122  N.  Y.  478  (1890);  assignment  by  a  prosecuting  attorney.  Holt  v.  Thurman, 

III  Ky.  84  (1901);  State  ex  rel,  Perkins  v.  Barnes,  10  S.  D.  306  (1897);  First 
Nat.  Bank  v.  State,  68  Neb.  482  (1903);  assignment  by  a  retired  officer  of  the 
United  States  Army,  Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  560  (1890);  delegation 
by  contract  executed  by  commissioner  of  immigration,  of  right  to  collect  salary 
from  state  auditor.  King  v.  Hawkins,  2  Ariz.  3^8  (1888);  assignment  by  clerk 
in  the  United  States  Treasury  Department,  Bliss  v.  Lawrence,  58  N.  Y.442 
(1874);  contract  by  which  a  clerk  of  a  chancery  court  transferred  to  another 
all  his  earnings  until  a  debt  should  be  paid.  Field  v.  Chipley,  79  Ky.  260  (i88i). 
But  in  Manly  v.  Bitzer,  9  Ky.  596  (1891),  a  policeman  was  allowed  to  assign 
his  future  wages  to  procure  subsistence  for  his  family,  the  court  holding  that 
here  were  t^  contrary  views  of  public  policy  which  balanced  each  other. 
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CORPOKATIONS — ^STOCKHOLDERS'  LIABILITY — FORM  OP  ACTION — Section  303 

of  the  New  York  Banking  Law  (Consolidated  Laws,  1909,  p.  217)  provides  that* 
"The  stockholders  of  every  corporation  shall  be  jointly  and  severally  liable  for 
all  debts  that  may  be  due  and  owing  by  it  to  an  amount  equal  to  the  par  value 
of  their  stock  in  such  corporation  over  and  above  such  stock,  to  be  recovered  of 
the  stockholders  who  were  such  when  the  debt  was  contracted  or  the  loss  or 
damage  sustained  or  of  any  subsequent  stockholder.  Any  stockholder  who 
may  have  paid  any  demand  against  such  corporation,  either  voluntarily  or  by 
compulsion,  shall  have  a  right  to  resort  to  the  rest  of  the  stockholders  who  are 
liable  to  contribution;  and  the  dissolution  of  the  corporation  shall  not  releafae 
or  affect  the  liability  of  any  stockholder  incurred  before  dissolution. "  In  Mosler 
Safe  Co.  V.  Guardian  Trust  Co.,  138  N.  Y.  Suppl.  2^  (1912).  it  was  held  that 
under  this  statute  a  creditor  could  bring  a  bill  in  eauity  against  one  or  more  of 
the  stockholders  and  could  compel  a  discharge,  in  full,  of  their  statutory  liability 
until  his  debt  was  paid.  Any  stockholder  who  paid  more  than  his  pro  rata 
share  would  have  a  right  of  contribution  against  the  others.  Furthermore,  it 
was  held  that  such  a  shareholder  could  not  set  off  against  this  liability  his  claim 
against  the  corporation  for  an  advance  made  for  running  expenses  and  not  to 
pay  the  debts  of  the  corporation. 

For  a  thorough  treatment  of  the  nature  of  the  statutory  liability  of  stock- 
holders, of  the  form  of  action  to  be  brought  by  the  creditor,  and  of  the  stock- 
holder's right  of  set  off,  see  an  article  in  48  U  .of  P.  Law  Rev.  (1900),  page  586. 

More  recent  examples  of  the  interpretation  and  application  of  various  statutes 
relating  to  double  liability  may  be  found  in  the  following  case.  In  Hazlett  v. 
Woodhead,  37  R.  I.  506  (1906),  it  was  held  that  under  the  Nebraska  Statute, 
all  the  creditors  and  stockholders  must  be  joined  in  a  bill  in  equity  to  ascertain 
assets  and  liabilities  before  an  action  of  assumpsit  could  be  brought  against  a 
stockholder  for  his  individual  liability.  On  the  other  hand,  under  the  msconsin 
act,  the  complaint  need  not  set  forth  judgment  against  the  corporation  or  ex- 
haustion of  its  assets  in  an  action  by  a  creditor  against  a  stocknolder.  Booth 
v.  Dear,  96  Wis.  516  (1897).  Under  the  North  Carolina  act  a  bill  in  equity 
by  the  receiver  and  several  creditors,  for  themselves  and  for  all  the  other  creditors, 
against  the  bank,  and  several  of  the  stockholders  was  upheld.  Smathers 
v.  Bank,  135  N.  C.  410  (1904). 

Crimbs—Rape — Consent— In  the  recent  case  of  Brown  v.  Sute,  76  S. 
E.  Rep.  379  (Ga.,  1912)  it  was  held  that  carnal  knowledge  of  a  woman  while 
she  is  asleep  would  be  against  her  will  and  without  her  consent  and  would  con- 
stitute the  crime  of  rape. 

Rape  is  the  unlawful  carnal  knowledge  of  a  woman  forcibly  and  against 
her  will.  4  Blackstone  Comment.  210;  Hooper  v.  State,  106  Ala.  43  (189^); 
Croghan  v.  State,  22  Wis.  445  (1868).  If  the  woman  consents,  therefore,  the 
intercourse  is  not  s^ainst  her  will  and  is  not  rape.  Allen  v.  State,  87  Ala.  107 
(1888);  People  V.  Royal,  53  Cal.  62  (1878).  Consent  is  presumed  unless  the 
prosecutrix  persists  to  her  utmost  physical  ability.  Allen  v.  State,  supra;  Brown 
V.  State,  127  Wis.  193  (1906);  People  v.  Dohring,  59  N.  Y.  383  (1874).  On  the 
other  hand,  however,  the  consent  must  be  that  of  a  person  legally  capable  of 
consenting.  At  common  law  a  female  under  the  age  of  ten  years  was  incapable 
of  giving  consent.  4  Blackstone  Comment.  212.  At  the  present  day  the  age 
at  which  a  woman  may  give  consent  is  regulated  by  statute  and  varies  in  the 
different  jurisdictions  from  ten  to  eighteen  years.  People  v.  Chamblin,  149 
Mich.  653  (1907);  State  v.  Crawford,  39  Kan.  257  (1888).  So  also  an  imbecile 
who  is  mentally  incapable  of  understanding  the  nature  of  the  act  can  not  give 
consent.  People  v.  Griffin,  II7  Cal.  583  (1897);  McQuirk  v.  Sute,  84  Ala. 
437  (1887);  and  the  fact  that  the  defendant  did  not  know  the  woman  was  in- 
capable of  giving  consent  makes  no  difference.  People  v.  Griffin,  supra.  In 
like  manner  it  is  rape  where  a  woman  is  incapable  of  giving  consent  because  she 
is  drugged.  State  v.  Green,  2  Ohio  Dec.  (reprint)  255  (i860);  or  if  intoxicated, 
so  she  18  unable  to  resist,  Commonwealth  v.  Burke,  105  Mass.  376  (1870);  State 
V.  Hairston,  121  N.  C.  579  (1807);  or  where  the  penetration  occurs  while  she  is 
asleep.     Harvey  v.  State,  53  Ark.  425  (1890);  State  v.  Green,  supra;  Reg.  v. 
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Mayers,  12  Cox  C.  C.  311  (£ng.,  1872).     It  has  been  held  that  she  must  resist 
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upon  awakening.  Pollard  v.  State,  2  Iowa  567  (1856).  There  is  also  authority 
for  the  proposition  that  if  defendant  has  been  led  to  believe  prosecutrix  would 
be  willing  it  is  no  rape.  Queen  v.  Page,  2  Cox  C.  C.  133  (Eng.,  1846);  State  v. 
Welch,  191  Mo.  179  (1905). 

Where  there  is  consent,  even  though  such  consent  was  obtained  by  fraud, 
it  is  not  rape.  So  it  has  been  held  not  to  be  rape,  where  physician  obtained 
consent  by  representing  intercourse  as  jmrt  of  a  treatment.  Don  Moran  v. 
People,  23  Mich.  3^6  (1872);  also  by  impersonating  prosecutrix's  husband. 
State  V.  Brooks,  76  N.  C.  i  (1877).  Consent  is  no  defense,  however,  where  it 
was  obtained  through  threat  of  bodily  harm.  Rohke  v.  State,  168  Ind.  615; 
State  V.  Cunningham,  100  Mo.  382  (1889). 

Criminal  Procedure — Sentence — Uncertainty — ^A  defendant,  having 
been  convicted  of  a  breach  of  the  liquor  laws,  was  sentenced  to  a  certain  fine  and 
imprisonment,  provided,  however,  that  if  he  paid  the  fine  and  gave  bond  in  a 
stipulated  sum,  conditioned  that  he  would  keep  the  peace  and  not  violate  the 
liauor  laws  for  two  years,  the  imprisonment  part  of  tne  penalty  should  be  can- 
celed. Held — ^that  such  a  conditional  or  alternative  sentence  is  void  for  un- 
certainty.   State  V.  Sturgis,  85  Atl.  Rep.  474  (Maine,  1912). 

The  sentence,  in  a  criminal  case,  just  as  the  judgment  in  a  civil  suit,  must 
be  certain  and  definite.  Picket  v.  State,  22  Ohio  St.  405  (1872).  The  punish- 
ment may  not  depend  on  a  contingency,  nor  upon  the  future  exercise  of  a  dis- 
cretion. Morris  v.  State,  i  BlackL  37  (Ind.,  18 19);  Com.  v.  Patterson,  i  Sus. 
Leg.  Chron.  73  (Pa.,  1878).  In  the  case  of  re  Strickler,  51  Kan.  700  (1893), 
the  defendant  was  sentenced  to  ninety  davs'  imprisonment.  But  the  court  pro- 
vided that  "the  sentence  shall  be  suspencled  during  such  time  as  the  defendant 
shall  ^keep  the  peace  with  all  mankind,  and  desist  from  all  unnecessary  use  of 
intoxicatmg  liquor."  It  was  held  that  such  a  sentence,  depending  on  a  future 
contingent  event,  is  unauthorized  by  law  and  is  void.  A  sentence  of  imprison- 
ment to  commence  after  the  expiration  of  former  sentences"  is  too  uncertain 
and  indefinite  to  be  enforced.  Lamey  v.  City,  34  Ohio  St.  599  (1878).  Nor 
can  a  condition  be  annexed  to  a  sentence  providing  for  its  subsequent  remission 
upon  the  doing  of  some  thing  suggested  by  the  court.  State  v.  Bennett,  4  Dev. 
&B,  4%  (N.  Car.,  1838).  An  alternative  sentence,  in  which  the  defendant  must 
pay  a  fine  or  go  to  jail,  has  been  held  bad,  State  v.  Perkins,  82  N.  C.  681  (1880); 
£x  parte  Martini,  23  Fla.  343  (1887);  but  the  defendant  who  has  been  sentenced 
to  pay  a  fine  can  be  committed  to  jail  until  he  pays  it.  Miller  v.  Camden,  63 
N.  J.  L.  501  at  504  (1809).  One  line  of  cases  makes  a  sentence  uncertain  and, 
therefore,  void,  which  does  not  fix  the  date  from  which  the  commencement  of 
the  punishment  shall  date,  Kelly  v.  State,  11  Miss.  518  (1844),  but  the  better 
opimon  and  weight  of  authority  seem  to  be  contra.  People  v.  King,  28  Cal. 
265  (1865);  Clifford  v.  Sute,  30  Ind.  575  (1869);  Stete  v.  Smith,  lo  Nev.  106 
(1875). 

Deceit — Recommending  Irresponsible  Person  for  Credit — ^Where 
defendant  made  a  false  statement  as  to  another's  credit  recklessly  and  plaintiff 
was  induced  to  sell  to  his  injurv,  it  was  held  that  defendant  was  liable  in  deceit 
if  the  statements  were  false,  although  at  the  time  he  made  the  statements  he 
did  not  know  whether  his  statements  were  true  or  not.  Wells  v.  Drishell,  149 
S.  W.  Rep.  205  (Texas,  1912). 

Where  there  is  a  mere  expression  of  opinion  as  to  another's  credit,  if  it  is 
honestly  given,  an  action  cannot  be  maintained.  Lord  v.  Colley,  6  N.  H.  99 
(1833);  Graham  v.  Hollinger,  46  Pa.  ^5  (1863);  Avery  v.  Chapman,  62  Iowa 
144  (1883).  If,  however,  a  statement  is  made  as  to  another's  credit  and  char- 
acter, and  it  is  known  to  be  false  when  made,  bein^  made  with  intent  to  defraud, 
he  who  has  been  injured  thereby  can  bring  an  action  for  deceit  on  such  a  state- 
ment. Endsley  v.  Johns,  120  111.  469  (1887);  Young  v.  Hall,  4  Ga.  95  (1848); 
Boyd  V.  Browne,  6  Pa.  310  (1847). 

Upon  the  question  as  to  how  far  actual  fraudulent  intent  is  necessary  to 
render  the  one  making  the  statement  liable,  the  courts  are  not  fully  in  accord. 
Some  courts  follow  the  majority  opinion  in  Haycraft  v.  Creasy,  2  East  92  (1801), 
and  hold  that  there  is  liability  in  tne  case  of  an  assertion  knowingly  false,  but  not 
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in  the  case  of  a  mere  false  statement  ci  positive  knowledge,  if  the  faa  to  which 
knowledge  is  claimed  to  refer  was  not  known  to  be  false.  Tryon  v.  Whitmarsh, 
I  Met.  I  (Mass.,  1840);  Svlvester  v.  Henrich,  93  Iowa  489  (1895);  Terrel  v. 
Bennett,  18  Ga.  404  (1855).  The  modem  tendency,  however,  is  to  recognize 
a  positive  assertion  of  knowledge  upon  any  subject,  which  does  not  in  fact  exist, 
as  an  element  of  fraud.  Sims  v.  Eiland,  J7  Miss.  607  (1880);  Einstein  v.  Mar- 
shall, 58  Ala.  153  (1877);  Griswold  v.  Gebtre,  126  Pa.  353  (1889).  See  61  U. 
of  P.  Law  Review  126. 

EVIDBNCB--B00KS  OP  Original  Entkt — Entries  either  on  the  books  of 
account  of  a  mercantile  company  or  on  stubs  of  checks  are  not  admissible  as 
evidence  of  payment  of  a  due  bill  which  it  owed.  Wells  v.  Hays,  76  S.  £.  Rep. 
195  g.  C,  1012). 

Books  of  account  were  originally  admitted  because  a  party  was  unable  to 
testify  in  his  own  behalf  and  no  other  evidence  was  available.  Lonergan  v. 
Whitehead,  10  Watts  249  (Pa.,  1840).  But  the  rule  still  continued  after  stat- 
utes allowing  parties  in  interest  to  testify  had  been  passed.  Smith  v.  Smith, 
163  N.  Y.  168  (1900).  The  books  must  be  accompanied  by  a  supplementary 
oath.  Van  Alstine  v.  Lemmon,  19  111.  393  (1887):  Townsend  v.  Coleman,  18 
Tex.  418  (1857);  contra,  Tomlinson  v.  Borst,  30  Barb.  42  (N.  Y.,  1859).  Unless 
the  party  making  the  entry  is  dead.  R.  R.  v.  Murphy,  60  Ark.  333  (1895); 
Diclrcrs  v.  Winters,  169  Pa.  126  (1895);  or  insane,  Holbrook  v.  Gory,  60  Mass. 
315  (1850).  In  such  cases  proof  of  handwriting  is  sufficient.  It  is  not  sufficient 
where  party  is  merely  out  of  the  jurisdiction.  Douglass  v.  Hart,  4  McCord 
257  (S.  C,  1827). 

These  books  are  admissible  in  the  case  of  a  person  in  any  occupation  in 
which  it  is  necessary  for  books  to  be  kept  as  a  record  of  daily  transac- 
tions. Ganahl  v.  Shaw,  24  Ga.  17  (1859).  They  must  register  daib^  business 
transactions.  Petit  v.  Teal,  57  Ga.  145  (1876):  but  the  fact  that  they  are  Inpt  in 
ledger  form  makes  no  difference.  Hoover  v.  Gehr,  62  Pa.  136  (1869),  so  long  as 
they  are  original  books  of  entry.  Huston's  Estate,  167  Pa.  217  (1895);  Greis- 
heimer  v.  Tannenbaum,  124  N.  Y.  650  (1891).  Separate  sheets  of  paper  have 
been  admitted.  Hooper  v.  Tayk>r,  39  Me.  224  (1855);  contra,  Jones  v.  Jones, 
21  N.  H.  219  (1850).  Diaries  are  not  admissible,  Riley  v.  Boehm,  167  Mass. 
183  (1896);  nor  lawyers'  dockets,  Waldron  v.  Priest,  96  Me.  36  (1901). 

Stubs  in  check-books  are  never  admissible  as  between  the  parties  to  prove 
payment.     Carter  v.  Fischer,  127  Ala.  52  (1890);  Watts  v.  Shewell,  ji  Ohio 

(1877);  Simons  v.  Steele,  82  N.  Y.  App.  Div.  202  (1903),  affirmedf  in  177 

{.  542  (1904);  but  see  Fulkerson  v.  Lon^,  63  Mo.  App.  268  (1895).  ^^ 
charges  must  be  specific  and  lumping  them  will  make  them  inadmissible.  Mc- 
Knight  V.  Newel,  207  Pa.  562  (1904);  Cargill  v.  Atwood,  18  R.  I.  303  (1893). 
The  entries  are  admissible  to  prove  articles  or  goods  were  delivered  or  services 
performed.  Lonergan  v.  Whitehead,  supra;  and  only  for  that.  Snow  Co.  v. 
Loveman  Co.,  131  Ala.  221  (1901).  They  are  apparently  never  admissible  to 
prove  money  was  lent  or  money  paid.  Shaffer  v.  McCracken,  90  Iowa  578 
*  1);  Priest  V.  Mercereau,  9  ^f.  J.  L.  268  (1829);  Hauser  v.  Leviness,  62  N. 
518  (1898);  Smith  V.  Rent2,  131  N.  Y.  169  (1892);  Hess'  Appeal,  112  Pa. 
168  (1886). 

Evidence— Hearsay— Pedigree  Exception — In  Jarchow  v.  Grosse,  100 
N.  E.  Rep.  290  (111.,  1912),  the  declarations  of  an  intestate  as  to  her  pedigree 
were  offered  to  enable  the  claimants  to  reach  her  estate.  It  was  held  that  such 
declarations  were  admissible  without  extrinsic  proof  of  relationship  and  though 
there  were  living  members  of  the  family  who  could  testify,  and  the  declarations 
were  not  ancient. 

Declarations  as  to  pedigree  are  universally  held  to  be  an  exception  to  the 
rule  against  hearsay.  Whitelock  v.  Baker,  13  Yes.  514  (1807);  Cuddy  v.  Brown, 
78  111.  415  (1875).  And  admissible  even  as  to  particular  facts  on  which  the 
pedigree  is  based.  Berkeley  Peerage  Case,  4  Cfamp.  413  (181 1).  But  only 
where  the  issue  is  one  of  pedigree.  R.  v.  Erith,  8  Ekst.  539  (1807);  Eisenlord 
V.  Clum,  126  N.  Y.  5^  (1 891).  Many  American  courts,  however,  do  not  re- 
eard  this  restriction.  North  Brookfield  v.  Warren,  16  Gray  171  (Mass.,  i860}; 
Hammond  v.  Noble,  57  Vt.  193  (1884). 


T4': 


J.  L.  < 


Digitized  by 


Google 


418  UNIVERSITY  OP  PENNSYLVANIA  LAW  REVIEW 

The  declarant  must  be  dead.  Jarchow  v.  Grosse,  supra.  Absence  from 
the  jurisdiction  is  not  sufficient.     Ross  v.  Loomis,  64  la.  432  (i88d.). 

The  declarations  must  have  been  made  anU  litem  motam,  Berkeley  Peerage 
Case,  supra.  But  in  some  jurisdictions  this  only  goes  to  the  weight  of  the  evi- 
dence. Boudereau  v.  Montgomery,  4  Wash.  C.  C.  186  (U.  S.,  1821).  And 
declarations  are  admissible  where  declarant  had  no  knowledge  of  a  controversy. 
Shedden  v.  Patrick,  2  Sw.  &  Pr.  170  (i860).  Similarly  any  cause  for  bias  may 
bar  the  declarations.     Byers  v.  Wallace,  87  Fed.  503  (1895). 

There  must  be  evidence  aliunde  that  the  declarant  is  related  by  blood  or 
marriage  to  one  branch  of  the  family.  Monckton  v.  Atty.  Gen.,  2  Russ  .&  M. 
(1831);  Jewell  V.  Jewell,  42  U.  S.  219  (1843);  Vowles  v.  Young,  3  Vesey  140 
(1806).  Some  courts  require  a  relationship  to  the  branch  into  which  the  com- 
plainant seeks  to  come.  Wise  v.  Winn,  59  Miss.  590  (1882);  contra,  Sitler  v. 
Gehr,  105  Pa.  577  (1887);  Monckton  v.  Atty.  Gen.,  supra.  No  degree  of  mere 
intimacy  is  sufficient.  Johnson  v.  Lawson,  2  Bing.  86  (1824).  Contra,  Doe 
V.  Auldjo,  5  U.  C.  Q.  B.  175  (1848). 

Such  evidence  is  not  required  where  the  declarant  is  the  intestate  against 
whose  estate  a  claim  is  made,  Malone  v.  Adams,  113  Ga.  791  (ipoi);  Wise  v. 
Winn,  supra;  Cuddy  v.  Brown,  supra;  Young  v.  State,  36  Ore.  417  (1900) — which 
would  almost  go  without  saying. 

The  declarations  need  not  be  ancient,  but  are  of  less  weight  when  recent. 
Eisenlord  v.  Clum,  supra,  and,  while  declarations  have  been  excluded  where 
other  members  of  the  family  who  could  testify  were  living,  Hurlburt's  Est.,  68 
Vt.  366  (1896);  White  V.  Strother,  11  Ala.  724  (1847),  the  general  rule  is  other- 
wise.    Cranford  v.  Blackburn,  17  Md.  54  (i860). 

Evidence — Jurors'  Right  to  Apply  Their  Own  Experience — In  Downing 
V.  Farmers'  Mutual  Fire  Insurance  Company,  183  N.  W.  Rep.  917  (la.,  1912),  an 
action  having  been  brought  on  a  policy  insuring  against  loss  of  live  stock  by 
lightning,  the  company  introduced  expert  testimony  tending  to  show  that  the 
animal  had  none  of  the  characteristic  marks  indicating  death  by  lightning.  The 
jury  were  instructed  that,  in  determining  whether  the  animal  was  killed  by  light- 
ning they  could  properly  consider  their  own  observation  and  experience,  if  any, 
with  reference  to  losses  of  that  nature.    This  instruction  was  held  to  be  erroneous. 

In  general  the  jury  may  in  modem  times  act  only  upon  evidence  properly 
laid  before  them  in  the  course  of  the  trial,  but  so  far  as  the  matter  in  question 
is  one  upon  which  men  in  general  have  a  comon  fund  of  experience  and  knowl- 
edge, the  analogy  of  judicial  notice  obtains  to  some  extent,  and  the  jury  are  al- 
lowed to  resort  to  this  possession  in  making  up  their  minds,  i  Greenleaf,  Evi- 
dence, i6th  Ed,  1899,  Sec.  6  c;  IV  Wigmore,  Evidence,  Sec.  2570.  In  Missouri 
Railroad  Company  v.  Richards,  8  Kan.  loi  (1871),  it  was  held  that  the  jury  are 
always  to  use  the  knowledge  and  experience  they  are  supposed  to  possess  in  com- 
mon with  the  generality  of  mankind  in  making  up  a  verdict,  and  according  to 
Bowman  v.  Car  &  Foundry  Company,  226  Mo.  61  (1910),  jurors  may  draw  on 
knowledp^e  that  comes  from  the  common  experience  of  mankind  to  assist  them 
in  reachmg  a  conclusion.    See  also  Head  v.  Hargrave,  105  U.  S.  45,  49  (1881); 


Green  v.  City  of  Chicago,  07  111.  373  (1881);  Huntress  v.  Boston  and  Maine 
Railroad,  34  Atl.  Rep.  154  (N.  H.,  1890);  Beveridge  v.  Lewis,  137  Cal.  619,  628 
^1902),  and  cf.  Burrows  v.  Delta  Transportation  Company,  106  Mich.  582,  599 


^'n^he 


right  of  the  jury  to  apply  their  own  knowledge  and  experiencs  seems 
limited,  however,  to  those  matters  with  which  they  are  acquainted  in  common 
with  "the  generality  of  mankind."  So  in  Page  v.  Alexander,  84  Me.  83  (1891), 
on  the  question  whether  an  ox  that  "drools"  is  a  defective  animal,  an  instruction 
that  the  jury  may  *  'call  into  reauisition  their  practical  knowledee,^  if  they  had  any, 
relating:  to  cattle  of  this  kind,  was  held  erroneous,  and  in  union  Pacific  Rail- 
road Comi>any  v.  Shannon,  33  Kan.  446  (1885),  the  court  said  the  jury  might 
not  use  their  own  judgment  in  determining  in  what  space  a  train  might  be  stopped 
when  traveling  at  a  speed  of  forty-five  miles  an  hour,  as  this  was  not  within  the 
seneral  knowtedee  of  persons.  See  also  Douglass  v.  Trask,  77  Me.  35  (1885); 
Gibson  v.  Carrelcer,  91  Ga.  617  (1893);  Karren  v.  City  of  Detroit,  142  Mich. 
331.  337  (1905). 
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It  is.  of  course,  clear  that  the  jury  may  not  use  and  apply  knowledge  they 
may  have  of  facts  involved  in  the  particular  case,  where  such  facts  have  not  been 
given  in  evidence.  Waite  v.  Teeters,  36  Kan.  604  (1887);  Citizens  Street  Rail- 
way V.  Burke,  58  Tenn.  650,  653  (1897);  Chicago  R.  I.  &  Pac.  Railway  Co.  v. 
Cemetery  Association,  57  Pac.  252  (Kan.,  1899). 

Evidence — Physical  Examination  of  the  Plaintiff  in  Actions  for 
Personal  Injuries — Under  a  statute  giving  a  trial  court  discretionary  power, 
in  a  suit  for  damages  for  personal  injury,  to  appoint  a  physician  to  make  a  phys- 
ical examination  of  the  defendant,  there  is  no  right  to  take  X-ray  photographs, 
nor  to  appoint  an  assistant  to  use  the  apparatus  unless  the  injured  party  con- 
sents.    State  ex  rel.  Carter  v.  Coll,  59  So.  Rep.  789  (Fla.,  1912). 

Such  a  statute  is  not  to  be  extended  beyond  its  terms.  Pitt  v.  Dunlap, 
54  Misc.  115  (N.  Y.,  1907). 

In  a  number  of  jurisdictions  it  is  held  that  the  court  has  no  power,  in  the 
absence  of  statute,  to  order  a  physical  examination.  May  v.  N.  Pac.  R.  Co., 
32  Mont.  522  (1905);  Richardson  v.  Nelson,  221  111.  254  (1906);  Railway  v. 
rendery,  14  Tex.  Civ.  App.  60  (1896).  This  position  is  based  on  the  inviola- 
bility of  the  person.  Railway  v.  Botsford,  141  U.  S.  250  (1890).  But  the 
ri^ht  to  personal  security  is  waived  if  the  defendant  voluntarily  exhibits  his 
injury  to  the  jury.     Ry.  v.  Anglin,  99  Tex.  349  (1905). 

The  great  majority  of  cases,  however,  hold  that  the  court  has  power  to  or- 
der the  plaintiff  to  submit  to  a  physical  examination,  irrespective  of  statutory 
authority.  Malone  v.  Railroad,  91  Pac.  Rep.  522  (Cal.,  1907);  Western  Glass 
Co.  V.  Schoeninger,  94  Pac.  Rep.  342  (Colo.,  1908);  Railroad  v.  Cloman,  107 
Md.  681  (1908);  Schroeder  v.  C.  R.  I.  &  C.  Co.,  47  la.  375  (1877);  Fillingham  v. 
Railwavs,  154  Mich.  233  (1908);  White  v.  Railway,  61  Wis.  536  (i88iy.  But 
only  where  no  serious  physical  or  mental  injury  is  apt  to  be  done.  Railway  v. 
Cloman,  supra.  And  where  it  does  not  endanger  the  plaintiff's  health.  Electric 
Co.  V.  Allen,  102  Ky.  551  (1898).  Nor  cause  serious  discomfort.  Railway 
V.  Palmore,  68  Kans.  545  (1904). 

The  court  may  refuse  an  examination  where  no  additional  information  could 
be  gained.  Electric  Co.  v.  Allen,  supra.  Or  where  there  have  already  been 
one  or  more  examinations.  Fillingham  v.  Railway,  supra.  Or  the  physician 
of  the  defendant  is  obnoxious  to  the  plaintiff.  Stack  v.  Railroad,  177  Mass.  155 
(1900). 

The  only  way  in  which  a  court  can  compel  obedience  to  its  order  is  to  con- 
tinue the  case  from  time  to  time  until  the  plaintiff  yields.  Wanek  v.  Winona, 
78  Minn.  98  (1899). 

Evidence — ^Wills — Extrinsic  Evidence  to  Explain  Ambiguity — A  tes- 
tatrix gave  Dart  of  her  residuary  estate  to  her  '  'niece  Mary,  a  resident  of  New 
York,  said  Mary  being  the  daughter  of  my  deceased  sister  Mary. "  Testatrix' 
sister  Mary  in  Ireland  nad  two  dauehters!  Annie,  who  came  to  the  United  States 
and  resided  in  the  state  of  New  York;  and  Mary,  who  married  and  continued 
to  live  in  Ireland.  Evidence  was  admitted  to  prove  that  Annie,  in  fact  a  resi- 
dent of  New  York,  and  not  Mary,  who  had  never  left  Ireland,  was  intended. 
In  re  Donnellan's  Estate,  127  Pac.  Rep.  166  (Cal.,  1912). 

There  are  two  classes  of  latent  ambiguities  in  wills.  The  first  is  where 
there  are  two  or  more  persons  or  things  exactly  measuring  up  to  the  description 
and  conditions  of  the  will.  Extrinsic  evidence  is  admissible  to  "enable  the 
court  to  reject  one  of  the  subjects  or  objects  to  which  the  description  applies 
and  to  determine  which  of  the  two  the  devisor  understood  to  be  signified  bv  the 
description  which  he  used  in  the  will."  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129 
(Eng.,  1836).  It  seems  to  be  rather  generally  agreed  both  in  England  and 
America  that  such  an  ambiguity  may  be  explained  by  extrinsic  evidence,  in- 
cluding declarations  of  the  testator  as  to  his  intention  in  framing  the  will.  Rich- 
ardson v.  Watson,  4  B.  &  A.  787,  800  (Eng.,  1833):  Jones  v.  Newman,  1  W. 
Bl.  60  (Eng.,  1750);  Doe  d.  Westlake  v.  WestUke,  4  B.  &  Aid.  57  (Eng.,  1820); 
Re  Wolverton's  Mortgaged  Estates,  L.  R.  7  Ch.  D.  197  (1877);  Bodman  v. 
American  Tract  Society,  9  All.  447  (Mass.,  1864);  Tilton  v.  American  Bible 
Society,  60  N.  H.  377  (1880). 
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The  other  class  of  cases  is  where  no  person  or  thing  exactly  answers  the 
declarations  and  description  of  the  will,  but  where  two  or  more  in  part,  thoiu;h 
imperfectly,  do  so  answer.  The  principal  case  is  of  this  class.  The  admissibility 
of  extrinsic  evidence  to  explain  the  ambiguity  in  such  a  case  seems  first  to  have 
been  recognized  in  Miller  v.  Travers,  8  Bmg.  244  (Eng.,  1832).  In  Doe  v. 
Hiscocks,  5  M.  &  W.  362,  368  (Eng.,  1839),  however,  it  was  said  that  such  an 
ambiguity  might  not  be  explained  by  the  testator's  declarations  of  intention. 
This  was  approved  in  Drake  v.  Drake,  8  H.  L.  C.  172  (i860) :  Charter  v.  Charter^ 
L.  R.  7  H.  L.  364  (1874);  in  the  Goods  of  Chappell,  1894  Prob.  98. 

In  America,  the  tendency  is  to  admit  evidence  to  explain  latent  ambiguity 
in  the  nature  of  a  misdescription,  and  to  regard  the  declarations  of  intention 
on  the  part  of  the  testator  as  admissible  along  with  other  extrinsic  evidence.  It 
is  only  in  regard  to  the  admissibility  of  declarations  of  intention  that  the  Amer- 
ican differs  from  the  English  rule.  Patch  v.  White,  117  U.  S.  2x0,  217  (1885); 
Van  Nostrand  v.  Board,  $9  N.  J.  E.  10  (1899);  >^ilhird  v.  Darrah,  168  Mo.  660 
(1902);  In  r$  Welch's  Will,  78  Vt.  16  (1904);  Taylor  v.  McCowen,  154  Cal.  798 
(1908). 

Fraud— Rbprbsbntations  as  to  Futurb  Intent— While  a  promise  to 
do  an  act  in  the  future  cannot  be  untrue  at  the  time  it  is  made,  nevertheless,  if 
it  is  made  in  bad  faith  and  with  no  intention  of  performing  it,  it  constitutes  a 
fraudulent  representation.  McLaughlin  v.  Thomas,  85  Atl.  Rep.  370  (Conn.» 
1912). 

The  distinction  between  torts  of  this  character  and  mere  breaches  of  con- 
tract seems  to  be  that  "an  unfulfilled  promise  to  do  a  thing  is  actionable  as  a 
contract  or  not  at  all;  while  a  false  statement  of  an  intention  to  do  a  thing  may 
be  actionable  as  a  tort. "  Salmond  Torts,  p.  449.  The  first  proposition  is  un- 
disputed law.  McConnell  v.  Pierce,  116  111.  App.  103  (1904);  Hockett  v.  Ins» 
Soc.,  63  N.  Y.  S.  84:^  (1900);  Brick  Co.  v.  Shocknett,  108  Wis.  457  (1901);  but 
there  is  a  split  of  opinion  as  to  whether  or  not  the  false  statement  of  an  mtent 
is  sufficient  to  support  an  action. 

In  the  leading  case  upon  this  point  in  England,  Bowers,  L.  J.,  said  that  thia 
was  enough,  declaring  that  "the  state  of  a  man's  mind  is  as  much  a  fact  as  is 
the  state  of  his  digestion."  Fitzmaurice  v.  Edgington,  29  Ch.  D.  459  (1885^. 
This  principle  has  been  regarded  as  correct  by  the  leading  text-writers  and  is- 
supported  by  the  weight  of  authority.  Pollock  Torts,  page  293;  Benedict 
Torts,  page  367;  Hart  v.  Marlton,  104  Wis,  J49  (1899);  Leather  Co.  v.  Flinn 
108  Mich.  91  (1895);  S^ft  V.  Rounds,  19  R.  I.  527  (1896).  On  the  other  hand 
it  has  been  said  that  "the  false  representation  as  to  a  matter  of  intention,  not 
amounting  to  a  matter  of  fact,  though  it  may  have  influenced  a  transaction, 
is  not  a  fraud  at  law. "  Kerr,  Fraud,  page  51 ;  see  also  Hartsville  Univ.  v.  Hamil- 
ton, J4  Ind.  506  (1870);  Dickinson  v.  Atkins,  100  111.  App.  411  (1902). 

It  is  submitted  that  the  majority  view  is  the  better  both  in  equity  and  logic; 
and  that  the  minority  view  is,  as  pointed  out  by  Reed,  J.,  in  Schrofft  v.  Trust 
Co.,  J3  N.  J.  L.  57  (1906),  based  upon  a  misinterpretation  of  a  few  early  English 
decisions. 

Husband  and  Wife— Alienation  of  Affections— In  Miller  v.  Pearce, 
85  Atl.  Rep.  620  (Vt.,  1913),  it  is  held  that  in  an  action  for  alienation  of  the 
husband's  affections  there  is  no  difference  in  law  whether  the  defendant  was  the 
seducer  or  the  seduced,  since  the  loss  of  consortium  necessarily  results  from  such 
alienation,  rq^ardless  of  which  party  is  the  seducer,  and  thus  the  cause  of  action 
is  perfected,  and  the  right  of  recovery  established.  This  accords  with  Hart  v. 
Knapp,  76  Conn.  135  (1903),  but  is  contra  to  the  rule  of  most  jurisdictions. 

That  a  spouse  voluntarily  gives  his  affections  to  another,  the  latter  doing 
nothing  wrongfully  to  win  them,  is  no  ground  for  action.  Waldron  v.  Waldn>n» 
45  Fed.  315  (18902;  Churchm  v.  Lewis,  17  Abb.  N.  C.  226  (N.  Y..  1886).  Plain- 
tm  must  show  affirmatively  that  the  defendant  knowingly  and  by  direct  and 
active  interference  seduced  the  husband  from  his  fidelity  to  his  wife.  Whitman 


V.  Egbert,  27  N.  Y.  App.  Div.  374  (1898),  Waldron  v.  Waldron,  supra;  Powera 
V.  Sumbler,  83  Kan.  i  (1910);  Scott  v.  O'Brien,  33  "      '     "^  ' 

Warner  v.  Miller,  17  Abb.  N.  C.  221  (N.  Y.,  1886). 


V.  Sumbler,  83  Kan.  i  (1910);  Scott  v.  O'Brien,  33  Ky.  L.  Rep.  450  (1008); 
"    mcr  V.  Miller,  17  Abb.  N.  C.  221  (N.  Y.,  1886). 

The  rule  of  the  latter  cases  seems  to  be  more  nearly  consistent  with  the 
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parallel  action  of  the  husband  for  criminal  conversation  (although  this  has  the 
additional  ground  of  loss  of  services,  but  which  b  frequently  technical  only) 
where  the  fact  that  the  wife  was  the  seductress  is  of  no  avail  as  a  defense,  Smith 
V.  Hockenberry,  146  Mich.  7  (1006);  Bigaouette  v.  Paulet,  13^  Mass.  123  (1883); 
Beden  v.  Tumey,  99  Cal.  649  (1893),  but  admissible  as  beanng  on  the  quantum 
of  damages.    Sieber  v.  Pettit,  300  Pa.  58  (1901). 

Infants — Rights  op  Unborn  Infant— A  posthumous  child  is  to  be  con- 
sidered as  existing  at  the  time  of  its  father's  death,  and  is  therefore  a  beneficiary 
entitled  to  recover  damages  in  an  action  under  a  statute  for  wrongfully  causing 
the  death  of  the  father,  though  the  mother  had  accepted  a  settlement  for  her 
claim.     Hemdon  v.  St.  Louis  &  S.  F.  R.  Co.,  127  Pac.  Rep.  727  (Okla.,  1912). 

It  is  well  settled  that  posthumous  children  may  take  as  heirs  or  distributees 
and  are  deemed  in  esse  from  the  time  of  their  conception  if  bom  alive.  Kalfus 
V.  Crawford,  82  Ky.  314  (1884);  Waterman  v.  Hawkins,  15  Pkk.  255  (Mass., 
1834;  McConnel  v.  Smith,  23  111.  611  (i860);  Botsford  v.  O'Conner,  57  111.  72 
{1870);  Bishop's  Heirs  v.  Hampton,  11  Ala.  254  (18^7);  Bowen  v.  Hoxie,  137 
Mass.  527  (1884);  Pearson  v.  Carlton,  18  S.  C.  47  (1882);  Marsellis  v.  Thal- 
himer,  2  Paige  35  (N.  Y.,  1830) ;  Harper  v.  Archer,  4  Lund.  &  M.  99  (Miss.,  1845) ; 
Laird's  Ap.,  85  Pa.  339  (1877).  But  if  the  child  is  bom  dead  or  so  prematurely 
as  to  be  mcapable  of  living,  it  is  considered  as  never  having  been  bom  or  con- 
ceived.    Marsellis  v.  Thalhimer,  supra;  Martin's  Est.  3  Pa.  Co.  Ct.  212  (1885). 

A  posthumous  child  takes  directly  from  the  parent  at  birth,  his  estate  mean- 
while remaining  in  abeyance.  McConnel  v.  Smith,  23  111.  611  (i860);  Lans- 
berry  v.  McElroy,  6  Bush  440  (Ky.,  i860).  Accordingly  it  cannot  be  divested 
of  an  inheritance  unless  by  due  process  of  law,  to  which  it  is  made  a  party.  Bots- 
ford V.  O'Conner,  57  111.  72  (1870);  Giles  v.  Solomon,  10  Abb.  Pr.  N.  S.  97,  note 
(N.  Y.,  1867);  Deal  V.  Sexton,  144  N.  C.  157  (1907).  Contra,  Knotts  v.  Steams, 
91  U.  S.  638  (1875). 

A  like  result  has  been  reached  in  applying  a  similar  statute  in  Texas.  T. 
&  P.  Ry.  Co.  v.  Robertson,  82  Tex.  657  (1891);  Nelson  v.  G.  etc.  Ry.  78  Tex. 
621  (1890);  G.  etc.  Ry.  v.  Contreras,  31  Tex.  Civ.  App.  489  (1903).  But  the 
California  courts  have  refused  to  consider  a  child  en  venire  sa  mere  as  an  heir, 
and  have,  therefore,  refused  to  allow  recovery.  Daubert  v.  Western  Meat  Co., 
139  Cal.  480  (1903). 

^  Innkbbpess — ^Loss  of  Psopbrty  by  Gubst — In  a  suit  by  a  guest  against 
an  innkeeper  for  damap;es  for  the  loss  of  ordinary  wearing  apparel  and  personal 
effects  left  by  him  in  his  room,  proof  that  he  delivered  the  key  to  the  innkeeper 
makes  out  a  prima  facie  case  and  it  is  not  necessary  for  him  to  show  fault  or 
n^ligence  on  the  part  of  the  innkeeper.  Palace  Hotel  Co.  v.  Medart,  100  N. 
£.  Rep.  317  (Ohio,  1912). 

There  is  a  conflict  as  to  whether  the  innkeeper  is  liable  as  as  insurer  or  not. 
In  England' he  is  held  as  an  insurer,  Butler  v.  Quiller,  17  T.  L.  R.  159  (1900); 
Miller  v.  Federal  Coffee  Palace,  15  Victorian  Law  Rep.  30  (1889).     Chancellor 


Kent,  in  his  commentaries,  2  Kent  Comm.  ^94,  followed  the  English  rule  and 
as  followed  in  the  majority  of  jurisdictions.  Malee  v.  Brown,  i  Cal.  221  (1850); 
Lucia  V.  Omel.  5j  N.  Y.  App.  Div.  641  (1900);  Gast  v.  Gooding,  10  Ohio  Dec. 


315  (1840);  Qumton  v.  Courtney,  2  N.  Car.  (i  Hayn.)  40  (i794);  Turner 
V.  Whitaker,  9  Pa.  Super.  Ct.  83  (1898);  Sibley  v.  Aldrich,  33  N.  H.  553  (1856); 
Crapo  V.  Rockwell,  94  N.  Y.  Suppl.  1122  (1905). 

But  Justice  Story,  in  his  "Bailment,"  Sec.  172,  said  the  rule  was  that  inn- 
keepers were  not  insurers  like  common  carriers,  out  were  liable  only  in  case  of 
negligence  or  fault.    This  view  has  been  followed  in  some  jurisdictions.    John- 


son V.  Richardson,  17  111.  302  (1855);  Woodworth  v.  Morse,  18  La.  Am.  156 
(1866);  Howe  Machine  Co.  v.  Pease,  49  Vt.  477  (1877);  Baker  v.  Dessauer, 
io  Ind.  28  (1874);  Johnson  v.  Chadboume  Finance  Co.,  94  N.  W.  Rep.  874 


(Minn.,  1903);  Cutler  v.  Bonney,  30  Mich.  259  (1874). 

Yet  whatever  view  is  adopted,  it  is  well  settled  that  upon  loss  or  injury  to 
the  goods  being  shown,  the  innkeeper  is  prima  facie  liable  and  the  burden  is 
upon  him  to  prove  such  facts  as  will  exonerate  him.  Lassier  v.  Clark,  37  Ga. 
:i42  (1868). 
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Injunctions — Enforcement  of  Contract  for  Personal  Services — In 
RosensteiQ  v.  Zentz,  8^  Atl.  Rep.  675  (Md.,  1912),  it  was  held  that,  though  a 
contract  by  a  piano  salesman  and  collector  contained  a  negative  provision  that 
he  would  not  be  connected  with  any  other  than  the  complainants  in  a  similar 
business  during  the  time  stated,  no  injunction  will  issue  to  restrain  him  from 
violating  such  provision,  where  it  does  not  appear  that  the  services  to  be  per- 
formed were  in  any  sense  extraordinary,  or  that  he  had  any  peculiar  fitness. 

This  is  in  accord  with  the  general  rule  that  a  court  of  equity  will  not  en- 
force specifically  a  contract  to  render  personal  services  requiring  no  special 
skill  or  oualification,  even  though  he  has  expressly  agreed  to  work  for  no  one  else 
or  to  devote  all  his  time  to  the  service  of  the  complainant.  Sternberg 
V.  O'Brien,  48  N.  J.  Eq.  370  {1890);  Kessler  v.  Chappelle,  73  N.  Y.  App.  Div. 
447  (1902);  Scott  Fertilizer  Co.  v.  Wagner,  19  Lane.  L.  Rev.  345  (Pa.,  1902); 
Cochrane  v.  Exchange  Tel.  Co.,  65  L.  J.  Ch.  334  (1895). 

But  where  one  contracts  to  render  special,  unique,  or  extraordinaiy  per- 
sonal services  requiring  special  merit  or  qualification,  or  where  the  services  to 
be  rendered  are  purely  intellectual,  or  are  peculiar  and  individual  in  their  char- 
acter, although  e<}uity  cannot  specifically  enforce  the  affirmative  part  of  the 
contract,  yet  it  will  exert  its  preventive  powers  and  enjoin  the  employe  from 
working  for  others  or  doing  positive  acts  in  violation  of  the  contract.  When 
the  employe  expressly  agrees  not  to  work  for  any  other,  the  breach  thereof 
may  be  enjoined.  California  Bank  v.  Fresno  Canal  Co.,  ^3  Cal.  201  (1878); 
Western  Union  Tel.  Co.  v.  Union  Pac.  R.  Co.,  3  Fed.  A23  (1880);  Rogers  Mfg. 
Co.  V.  Rogers,  58  Conn.  356  (1890);  Metropolitan  Exnibition  Co.  v.  Ward,  9 
N.  Y.  Suppl.  779  (1890);  Lumley  v.  Wagner,  i  De  G.  M.  &  G.  604  (1852). 

Where  there  is  no  express  negative  agreement,  but  the  contract  is  such  that 
its  due  performance  must  necessarily  prevent  any  service  for  others,  the  weight 
of  authority  is  to  the  effect  that  a  negative  will  be  implied  and  will  be  enforced 
by  injunction.  Montague  v.  Flockton,  L.  R.  16  Eq.  189  (1873);  Daly  v.  Smith, 
49  How.  Pr.  150  (N.  Y.,  1874);  Cort  v.  Lassard,  18  Oreg.  221  (1889);  Myers  v. 
Steel  Mach.  Co.,  67  N.  J.  Eq.  300  (1904). 

Practically  the  contrary  has  been  held  in  English  cases  requiring  the  im- 
plication to  be  very  clear  and  definite.  Whitewood  Chem.  Co.  v.  Hardman, 
(1891)  2  Ch.  416;  Mutual  etc.,  Assoc,  v.  N.  Y.  L.  Ins.  Co.,  75  L-  T.  Rep.  N.  S. 
528  (1896). 

Libel — Privilege — Procuring  Evidence  of — ^A  person  who  insti- 
gates or  procures  a  libelous  communication  to  be  published  against  himself^ 
for  the  purpose  of  predicating  a  suit  for  damages  upon  it,  cannot  recover  in  such 
an  action.  But  if  he  instigates  or  sets  on  foot  inquiries  for  the  purpose  of  as- 
certaining the  source  of  evu  reports,  in  order  that  they  may  be  contradicted,  or 
for  any  other  proper  purpose,  and  not  for  the  purpose  of  starting  an  action 
for  damages  in  his  own  behalf,  he  is  not  estopped  thereby  from  maintaining  such 
an  action.  Richardson  v.  Gunby,  127  Pac.  Kep.  533  (kansas,  1912).  In  this 
case  one  M  applied  to  the  defendant  for  information  concerning  plaintiff's  finan- 
cial and  business  reputation  as  though  he  were  a  prospective  investor,  and  the 
defendant  gave  what  he  believed  to  be  an  honest  opinion.  Upon  being  sued  the 
defendant  pleaded  privilege,  brides  setting  up  the  defense  that  the  plaintiff  had 
procured  such  information  in  order  to  found  a  cause  of  action. 

Where  one  is  so  situated  that  it  becomes  right  in  the  interests  of  society 
that  he  should  tell  to  a  third  person  certain  facts,  then  if  he  bona  fide  and  with- 
out malice  does  tell  them,  it  is  a  privileged  communication.     Davis  v.  Sneed, 


L.  R.  S.  Q.  B.  608  (1870);  Bromage  v.  Prosser,  4  B.  &  C.  247  (1825);  Somerville 
Hawkins,   10  C.  &  B.  583  (1851);  Sheftall  v.  Central  R.  R.,  123  Ga.  589 
(1905};  McGraw  v.  Hamilton,  184  Pa.  108  (1898);  Townsend  (4th  Ed.)  on  Slan- 


der and  Libel,  {  209.  Whether  such  communication  is  to  be  deemed  privileged, 
that  is  whether  or  not  the  situation  of  the  party  making  it  and  the  circumstances, 
attending  it  were  such  as  to  rebut  the  lesal  inference  of  malice,  is  a  question  of 
law  to  be  determined  by  the  court.  Coxhead  v.  Richards,  2  C.  &  B.  569  (1846); 
Taylor  v.  Hawkins,  16  A.  &  E.  (N.  S.)  308  (1851);  Gassett  v.  Gilbert,  6  Gray 
94  (Mass.,  1856);  Nech  v.  Hope,  iii  Pa.  148  (1886).  And  it  lies  upon  pUintiff 
to  show  that  ddfendant  was  actuated  by  malicious  motives,  which  is  a  question 


Digitized  by 


Google 


RECENT  CASES  423 

for  the  jury.  Warr  v.  Jolly.  6  C.  &  P.  497  (1834);  Hamilton  v.  Eno.  81  N.  Y. 
116  (1880);  Fowles  V.  Bowen,  30  N.  Y.  20  (1864);  Moore  v.  Leader  Publishing 
Co.,  8  Super.  Ct.  152  (Pa.,  1898).  This  is  so  even  where  the  circumstances  of 
the  publication  are  conditionally  privileged.  Dial  v.  Holter,  6  Ohio  228  (1856), 
as  where  upon  application  a  master  gives  the  character  of  a  discharged  servant. 
Weatherston  v.  Hawkins,  09  Eng.  Kep.  looi  (1786);  Rogers  v.  Clifton,  3  B. 
&P.  591  (1803);  King  V.  Waring,  5  Esp.  13  (1803);  Patterson  v.  Jones,  8  B. 
&  C.  578  (1828). 

Where  the  plaintiff  has  been  instrumental  in  procuring  the  publication  to 
be  made  in  order  to  found  an  action  the  decisions  seem  to  bar  such  an  action  on 

runds  of  estoppel.  Schoepflin  v.  Coffey,  162  N.  Y.  12  (1900);  Kansas  City 
R.  V.  DeLancey,  102  S.  W.  Rep.  289  (1899);  Howland  v.  Blake  Co.,  156  Mass. 
(1892);  Sutton  V.  Smith,  13  Mo.  120  (1850);  Pichard  v.  Lears,  6  A.  &  E.  474 
(1859).  Text-book  authorities  look  at  it  from  the  standpoint  of  the  defendant 
and  deem  such  communications  privileged.  Newell  on  Libel  and  Slander, 
§  114;  Folkard  (7th  Ed.)  on  Libel  and  Slander,  page  11. 

Mastbr  and  Servant — ^Assumption  of  Risk — Simple  Contrivance — ^A 
stool  in  a  shoe  store,  used  to  stand  u[x>n  to  reach  boxes,  was  out  of  repair,  throw- 
ing an  employe  to  the  floor  and  injuring  him.  It  was  held  not  to  be  such  a 
simple  contrivance  as  to  raise  a  presumption  of  assumption  of  risk  by  the  em- 
ploye. Stimson  v.  Whitmore,  85  Atl.  Rep.  113  (R.  L,  1912).  It  was  left  to 
the  jury  to  find  the  assumption  of  risk. 

It  is  a  well  settled  rule  of  law  that  the  master  must  use  ordinary  care  to 
inspect  and  keep  appliances  and  tools  in  a  reasonably  safe  condition  for  the  use 
of  his  servants.  It  is  the  master's  duty  to  inspect  and  repair  the  apparatus  at 
reasonable  intervals  and  with  ordinary  prudence.  McDonald  v.  Standard  Oil 
Co.,  69  N.  J.  L.  4^5  (1903).  That  reasonable  care  on  part  of  master  involves 
proper  inspection  is  stated  in  Byrne  v.  Eastmans  Co.,  163  N.  Y.  463  (1900). 
Where,  however,  the  defect  is  obvious,  the  servant  is  held  to  have  notice;  and 
assumption  of  risk  is  presumed,  McGrath  v.  D.  L.  &  W.  R.  R.,  68  N.  J.  L.  425 
(1902);  but  the  servant  is  chargeable  only  with  such  defects  as  are  patent  and 
obvious  and  is  not  deemed  to  luive  notice  of  defects  and  insufficiencies  that  can 
be  ascertained  only  by  investi^tion  and  inspection.  Wrisl^  Co.  v.  Burke, 
203  111.  250  (1903):  Armour  v.  Brazean,  191  III.  117  (1901);  Green  v.  Sansom, 
41  Fla.  94  (1899);  Murphy  v.  Marston  Coal  Co.,  183  Mass.  385  (1903). 

In  some  instances,  however,  the  courts  have  made  a  distinction  in  regard 
to  what  they  call  the  small  and  common  tools  in  every  day  use,  and  have  held 
that  the  master's  duty  of  periodical  inspection  does  not  extend  to  the  common 
tools  in  every  day  use,  of  the  fitness  of  which  for  use  the  servants  who  use  them 
may  reasonably  be  supposed  to  be  better  judges  than  the  master,  or  any  person 
whom  he  can  employ  for  the  purpose  of  inspection.  Wachsmuth  v.  Shaw  Elec- 
tric Crane  Co.,  118  Mich.  275  (1898);  Miller  v.  Erie  R.  R.,  21  App.  Div.  45 
(N.  Y.,  1807);  Garnett  v.  Phoenix  Bridge  Co.,  98  Fed.  192  (1899);  Sheridan  v. 
Gorham  Mig.  Co.,  28  R.  I.  256  (190;^).  This  is  the  theory  upon  which  the  de- 
fendants rely  in  the  principal  case;  it  has  been  applied  in  the  case  of  ladders, 
Sheridan  v.  Gorham  Mfg.  Co.,  supra;  Dessecker  v.  Phoenix  Mills  Co.,  98  Minn. 
439  (1906),  Jenney  E.  L.  &  P.  Co.  v.  Murphy,  115  Ind.  566  (1888);  so  also  in 
the  case  of  chisels,  H.  &  T.  C.  R.  R.  v.  Conrad,  62  Tex.  627  (1884) 
and  wrenches,  O'Brien  v.  M.  K.  &  T.  R.  R.,  36  Tex.  Civ.  App.  528  (1904),  Gar- 
nett V.  Phoenix  Bridge  Co.,  98  Fed.  192  (1899);  and  crowbars,  Clements  v. 
A.  G.  S.  R.  Co.,  127  Ala.  166  (1899);  and  push  poles  used  in  shifting  cars.  Miller 
v.  Erie  R.  R.,  21  App.  Div.  45  (N.  Y.,  1897). 

In  all  the  preceding  instances,  however,  the  courts  have  held  that  the  mere 
fact  that  the  tool  is  a  simple  one  will  not  raise  a  presumption  of  assumption  of 
risk,  but  have  left  the  finding  of  that  fact  to  the  jury,  unless  the  case  is  so  ab- 
solutely plain  that  but  one  conclusion  could  properly  be  drawn. 

Parties — Joint  and  Several  Torts — ^Slander — Slander,  unlike  libel, 
is  not  susceptible  of  joint  commission  by  two  or  more  persons  and  hence  a  peti- 
tion joining  two  or  more  defendants  for  slander  was  held  demurrable  for  mis- 
joinder.    Smith  V.  Agee,  59  So.  Rep.  647  (Ala.,  1912). 
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There  seem  to  be  comparatively  few  cases  on  this  point.  This  case  followi 
the  general  common  law  rule  that  since  utterance  of  words  is  a  purely  individual 
act »  he  alone  can  be  liable  who  spoke  the  words.  If  two  or  more  utter  the  slander 
at  the  same  time  the  utterance  of  each  is  individual  and  subject  to  separate  pro- 
ceedings, but  a  joint  action  will  not  lie.  Forsyth  v.  Edmiston,  5  Duer,  653 
(1856);  Gattis  V.  Kilgo,  125  N.  C.  133  (1899);  Glass  v.  Stewart.  10  S.  &  R.  2aj 
(Pa.,  1823).  The  same  is  true  where  words  are  spoken  by  both  husband  and 
wife.  Carvill  v.  Cochran,  i  Phila.  399  (1852):  Blake  v.  Smith,  10  R.  I.  476 
(1897).  Though  the  husband  must  be  joined  in  an  action  for  slander  com- 
mitted by  the  wife  alone.  Baker  v.  Young,  44  111.  42  (1867).  But  when  the 
slander  is  uttered  in  furtherance  of  a  joint  conspiracy,  the  conspirators  become 
joint  tort-feasors.  Green  v.  Davies,  83  N.  Y.  App.  Uiv.  216  (1903);  Forsyth  v. 
Edmiston,  supra. 

It  is  equally  well  settled  that  when  the  publication  of  a  libel  is  the  Joint  act 
of  two  or  more  persons  they  may  be  sued  jointly.  Miller  v.  Butler,  6  Cush.  71 
(Mass.,  1850):  Forsyth  v.  Ednuston,  supra;  Atlantic  Glass  Co.  v.  Paulk,  83  Ga. 
404  (1887);  Harris  v.  Huntington,  2  Tyler,  147  (Vt.,  1802);  Patten  v.  Gurney, 
17  Mass.  182  (1821);  Thomas  v.  Rumsey,  6  Johns,  653  (N.  Y.,  1810);  or  separate- 
ly, Munson  v.  Lathrop,  96  Wis.  193  (1881);  Ludgwig  v.  Cramer,  53  Vfis.  193 
(1881). 

It  is  generally  conceded  that  a  corporation  may  be  liable  for  slander,  but  to 
be  rendered  so  by  the  words  of  an  agent,  they  must  have  been  authorized  or  rati- 
fied. Singer  Mfg.  Co.  v.  Taylor,  150  Ala.  574  (1907);  Sawyer  v.  Norfolk  &  S.  R. 
Co.,  142  N.  C.  100  (1906):  International  Text  Book  Co.  v.  Heartt,  136  Fed.  132 
(190^);  Behre  v.  Nat.  Cash  Register  Co.,  100  Ga.  21^  (1896).  Though  in  Yasoo 
V.  Miss.  Val.  R.  R.,  43  So.  Rep.  471  (Miss.,  1907),  it  was  held  enough  that  the 
words  were  spoken  by  the  agent  within  the  scope  of  his  employment.  Contra, 
Childs  V.  Bank  of  Mo.,  17  Mo.  213  (1852);  Eichner  v.  Bowery  Bank,  24  App.  Div. 
63  (N.  Y.,  1877);  where  it  was  held  that  a  corporation  cannot  in  any  event  be 
liable  for  the  words  of  its  agent. 

Pleading — Non-joindbr  of  Partibs  Defendant— In  Rutter  v.  McLaugh- 
lin, 100  N.  £.  Rep.  509  (111.,  1913),  it  was  held  that  where,  in  an  action  of  as- 
sumpsit for  the  price  of  coal,  the  defendant  pleaded  the  general  issue,  his  evidence 
that  a  portion  of  the  coal  had  been  sold  and  delivered  to  the  firm  of  which  he  was  a 
member,  and  not  to  him  individually,  was  properly  excluded;  non-joinder  of 
parties  defendant  being  a  defense,  which  may  be  presented  only  by  a  plea  in  abate- 
ment, unless  the  defect  appears  from  the  plaintiff's  own  pleading. 

This  is  in  accord  with  the  general  rule  in  this  country,  that  the  objection 
of  non-joinder  of  parties  defendant,  not  disclosed  by  the  declaration,  can  be  raised 
only  by  a  plea  in  abatement,  or  in  jurisdictions  in  which  pleas  in  abatement,  as 
distinguished  from  pleas  in  bar,  are  abolished,  by  an  affirmative  answer.     Ross 


send  V.  Wheatland,  186  Mass.  343  (1905). 

Similarly,  the  failure  to  set  up  by  answer  the  non-joinder  of  persons  as  de- 
fendants in  suits  in  equity,  is  a  waiver  of  the  objection.  Bevier  v.  Dillingham, 
18  Wis.  529  (1864);  Smith  v.  Dorn,  96  Cal.  73  (1892);  Lawrence  v.  Congreg. 
Church,  164  N.  Y.  115  (1900). 

A  plea  in  abatement  or  an  affirmative  answer  for  the  non-joinder  of  parties 
defendant  must  allese  that  the  persons  not  joined  are  living  and  resident  within 
the  jurisdiction  of  the  court.  Ascue  v.  HoUingsworth,  Cro.  Eliz.  544;  Roberts 
V.  McLean,  16  Vt.  608  (1844);  Belden  v.  Curtis,  48  Conn.  32  (1880);  CJoodhue  v. 
Luce,  82  Me.  222  (1889);  Door  Co.  v.  Keogh,  77  Wis.  24  (1890);  Boseker  v. 
Chamberlain,  160  Ind.  114  (1903). 

QuASi-CoNTRAcre — Money  Had  and  Received — Payment  by  Mistake — 
A  debtor  owing  sixty-seven  cents  gave  to  his  bank  a  check  payable  to  his  cre- 
ditor, the  defendant  bank.  The  amount  in  writing  was  sixty-seven  dollars  and 
in  figures  it  was  written  $  .67.  The  jury  found  that  in  the  clearance  between  the 
banks  the  defendant  bank  received  sixty  seven  dollars  on  this  check.     It  was  held 
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diat  the  debtor  was  entitled  to  recover  the  excess  though  the  particular  money 
received  by  the  d^endant  bank  had  never  been  in  the  possession  of  the  debtor. 
Wagener  v.  U.  S.  Nat.  Bank  of  La  Grande,  137  Pacific  (Ore.)  778  (1012). 

Money  paid  under  a  mistake  of  fact  may  generally  be  recovened  in  an  action 
for  money  had  and  received.  For  authorities  and  discussion  of  the  substantive 
riffht,  see  a  Recent  Case  entitled  ''Quasi  Contracts,  Recovery  of  Money  Paid  by 
Mistake,"  61  U.  of  P.  Law  Review  342. 

'To  maintain  an  action  for  money  paid  under  mistake,  it  is  not  sufficient 
for  a  plaintiff  to  prove  that  he  has  conferred  a  benefit  upon  the  defendant  under 
mistake.  It  must  appear  that  the  defendant  has  ^urtually  received  money,  or 
that  which  the  parties  treated  as  money."  Keener,  Quasi-Contracts,  p.  139. 
The  principal  case  is  in  accord  with  the  authorities.  Dechen  v.  Dechen,  50 
N.  Y.  App.  Div.  166  (1901).  That  the  defendant  has  received  a  credit  to  which 
he  was  not  entitled  is  generally  held  not  sufficient  to  sustain  the  action,  Lee  v. 
Menett,  8  Q.  B.  830: 55  E.  C.  L.  820  (i846)^rundage  v.  Villaee  of  Port  Chester, 
102  N.  Y.  494  (1886),  apparently  canlra  to  Tinslar  v.  May,  8  Wend.  561  (1832). 
In  Hendricks  v.  Goodrich,  15  Wis.  679  (1862),  it  was  held  that  the  action  could  be 
Maintained  in  a  case  where  a  valuable  horse  was  by  mistake  ^ven  in  payment  of 
a  debt  because  there  was  nothing  to  indkate  that  the  parties  treated  the  horse 
as  money.  The  giving  of  negotiable  paper  is  generally  regarded  as  a  payment  of 
money.    Gooding  v.  Morgan,  37  Me.  419  (1854). 

Statutes — Validity — Unconstitutional  Provisions — When  a  part  of  a 
statute  is  unconstitutional  and  is  vital  to  the  whole,  or  the  other  provisions  are 
so  dependent  on  it  or  so  connected  with  it  that  it  may  be  presumed  that  the 
legislature  would  not  have  passed  one  without  the  other,  the  whole  is  void. 
Booth  &  Flinn  v.  Miller,  85  Atl.  Rep.  457  (Pa.,  1912). 

A  statute  may  be  in  part  valid  and  in  part  invalid.  Ex  parts  Pollard,  40 
Ala.  77  (1866);  Rood  V.  McCarger,  49  Cal.  117  (1874);  Sute  v.  Copeland,  3 
R.  1. 33  (1854);  State  V.  Wheeler,  25  Conn.  290  (1856);  Chunk  v.  McGee,  813  Pa., 
433  (1876).  It  may  take  effect  as  to  the  part  which  is  constitutional.  Milts 
V.  Sargent,  36  Cal.  370  (1868);  Kennedy  v.  R.  R.,  22  Wis.  581  (1868);  Santo  v. 
State,  2  Clarke,  165  (Iowa,  1855).  But,  although  a  statute  may  be  perfectly 
valid  in  its  general  and  proper  application,  yet  it  can  be  held  void  in  particular 
applications  of  its  provisions.    Wilkins  v.  State,  113  Ind.  514  (1887). 

In  a  statute  which  contains  invalid  or  unconstitutional  provisions,  if  the  valid 
and  invalid  provisions  are  capable  of  separation,  only  the  latter  are  to  be  disre- 
garded, and  the  former  are  allowed  to  stand.  Albany  v.  Stanley,  105  U.  S. 
305  (1881);  Lawton  v.  Steele,  119  N.  Y.  226  (1890);  Unity  v.  Burrage,  103  U.  S. 
447  (1880);  Baldwin  v.  Franks,  120  U.  S.  678  (1886). 

It  is  only  when  different  clauses  of  an  act  are  so  dependent  upon  each  other 
that  it  is  evident  that  the  Legislature  would  not  have  enacted  one  without  the 
other  that  the  whole  act  will  tall  with  the  invalidity  of  one  clause.  Little  Rock 
Co.  V.  Worthen,  120  U.  S.  97  (1886);  Quinlon  v.  Rogers,  12  Mich.  168  (1863); 
ex  parte  Wells,  21  Fla.  280  (1885);  Burkholtz  v.  State,  16  Lea,  71  (Tenn.,  1885). 
Or  where  they  are  so  mutually  dependant  on  and  connected  with  each  other  as 
to  warrant  the  belief  that  the  Le^slature  intended  them  as  a  whole,  the  unob- 
jectionable provisions  will  fall  with  the  others.  State  v.  Pond,  93  Mo.  606 
(1887);  O'Brien  v.  Krenz,  36  Minn.  136  (1886).  Or  where  only  one  object  is 
aimed  at  and  all  the  provisions  are  contributory  to  it.  Darby  v.  >^hnington, 
76  N.  C.  133  (1877).  Or  where  the  void  provisions  were  evidently  designed  as 
inducements  to  the  valid  provisions.  Slanson  v.  Racine,  13  Wis.  398  (1861). 
Or  where  the  void  provisions  enter  entirely  into  the  scope  and  design  of  the  law 
and  it  is  impossible  to  maintain  it  without  the  obnoxious  provisions.  Reed  v. 
Omnibus  Co.,  33  Cal.  212  (1867). 

Where,  by  rejecting  the  illegal  exceptions  contained  in  a  statute,  it  is  made 
to  enact  what  the  Legiskture  never  meant  to  enact,  the  whole  statute  must  be 
rejected.  Com.  v.  C&pp,  5  Gray,  97  (Mass.,  1855);  Spraigue  v.  Thompson,  118 
U.  S.  90  (1885). 

Torts — ^Automobiles — Parent's  Liability  for  Tort  op  a  Son — In  Parker 
V.  Wilson,  60  So.  Rep.  150  (Ala.,  1912),  a  boy,  driving  his  father's  automobile, 
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negligently  ran  down  and  killed  the  plaintiff's  intestate.  He  had  been  allowed  to 
use  the  machine  at  his  pleasure,  and  at  the  time  was  out  with  friends.  It  was 
held  that  the  father  could  not  be  charged,  as  this  was  a  mere  permissive  user  for 
the  son's  own  purposes  and  not  in  his  father's  business.  Accord:  Jordan  v.  Smith, 
211  Mass.  269  (1012);  Maher  v.  Benedict,  123  App.  Div.  579  (N.  Y.,  zoo8) 
Contra,  Daily  v.  Maxwell,  133  S.  W.  Rep.  351  (Kans.,  191 1).  The  facts  in  these 
cases  are  identical  with  those  in  the  prmcipal  case. 

Parker  v.  Wilson  seems  to  express  the  better  rule,  being  in  accord  with  the 
doctrine  of  the  common  law  that  no  liability  for  tort  arises  from  the  relation  of 
parent  and  child.  Smith  v.  Jordan,  supra,  ^^ere  other  members  of  the  famity 
are  in  the  car,  liability  of  a  parent  may  be  founded  on  an  agency  in  the  "busi- 
ness" of  the  parent.  Stowe  v.  Morris,  147  Ky.  386  (1912).  Similarly  liability 
may  be  based  on  negligence,  in  allowing  an  incompetent  to  have  the  car.  Dail^ 
V.  Maxwell,  supra.  And,  in  some  courts,  upon  the  theory  that  an  automobile  is 
dangerous  per  se,  like  dynamite  or  wild  animals.  Ingraham  v.  Stockamore,  63 
Misc.  1 14  (N.  Y.,  1909).  This  is  not  the  general  view.  Steffen  v.  McNaughton, 
IA2  Wis.  49  (i9io).The  agency  theory  has  been  invoked  as  a  basis  for  liability 
of  the  parent,  where  the  automobile  was  used,  with  permission  by  the  child  for 
his  own  pleasure  solely.  Daily  v.  Maxwell,  supra,  Doran  v.  Thompson,  74 
N.  J.  L.  ^45  (1907),  taking  the  opposite  view,  represents  the  weight  of  authority. 

For  further  cases  on  a  parent's  liability  for  the  torts  of  his  children,  see  60 
U.  of  Pa.  Law  Review,  682  (1911-12). 

Torts — Negligence — Cake  Required  of  Pedestrians  in  Crossing 
Streets — ^A  pedestrian  is  not  guilty  of  negligence  per  se  in  failing  to  look  up  and 
down  a  busy  street  in  a  large  city  for  approaching  vehicles  before  he  attempts 
to  cross  it;  and  whether  or  not  his  failure  to  do  so  is  contributory  negligence  is 
a  question  for  the  jury.    Adler  v.  Martin,  59  South  Rep.  597  (Ala.,  1913)- 

The  decision  is  baised  upon  the  fact  that  what  is  or  is  not  aue  care  in  such  cases 
depends  upon  so  many  different  circumstances  that  the  question  should  not  be 
left  to  juoicia]  determination,  but  submitted  to  the  jury.  This  is  in  accord  with 
the  unanimous  opinion  expressed  in  the  earlier  decisions  and  which,  until  recently^ 
has  not  even  been  questioned,  decUring  that  the  rule  regarding  looking  and 
listening,  before  crossing  a  railroad,  has  absolutely  no  application  to  a  person 
crossine  a  street.  Moebus  v.  Herrman,  108  N.  Y.  349  (1888);  Harris  v.  Com- 
merdallce  Co.,  153  Pa.  278  (1895);  Simons  v.  Gaynor,  89  Md.  165  (1883);  Shap- 
leigh  V.  Wyman,  i^  Mass.  118  (1885). 

In  these  cases  it  is  clearly  the  opinion  of  the  courts  that  the  question  of  neg- 
ligence is  the  same  whether  a  person  crossing  the  street  was  injured  while  cross- 
ing between  blocks  or  at  the  regular  cross-walks.  This  principle  is  severely 
criticized  in  Thomp.  Neg.  Sec.  1 301,  on  the  ground  that  between  street  comers, 
the  driver  has  not  the  same  reason  to  anticipate  the  presence  of  pedestrians  as 
at  regular  crossings  and  hence,  practicallv  speaking,  should  not  be  required  to 
maintain  the  same  degree  of  vigilance.  The  tendency  of  the  later  cases  appears 
to  accord  with  this  view  and  to  impose  a  higher  degree  of  care  upon  pedestrains 
crossing  the  street  between  crossii^.  Baker  v.  Close,  204  N.  Y.  92  (1912); 
Kauffman  v.  Nelson,  225  Pa.  174  (1009) ;  Arseneau  v.  Sweet,  106  Minn.  257  (1909) ; 
McComiel  v.  Hesser,  77  N.  J.  L.  (190S),  In  the  Pennsylvania  and  New  Jersey 
cases  just  cited  and  in  2  Elliott  on  Roads  v.  Streets,  sec.  1123,  (3rd  Ed.),  there 
seems  to  be  laid  down  the  principle  that,  while  the  question  of  reasonable  care  in 
such  cases  is  ordinarily  for  the  jury,  nevertheless,  where  the  plaintiff  has 
stepped  into  a  street  and  remained  oblivious  of  his  surroundings  or,  failing  to  look 
at  all,  has  rushed  blindlv  into  danger,  the  court  may  decide,  as  a  matter  of  law, 
that  recovery  is  barred  by  contributory  negligence. 

Torts — Runaway  Horses — Negligence  Per  Se — Wien  a  team  is  found 
running  away  unattended,  upon  a  public  throughfare,  and  in  its  course  injures  a 
person  without  his  fault,  a  prima  facie  case  of  negligence  is  made  out  and  it  rests 
with  the  owner  of  the  team  to  show  that  such  negligence  was  not  due  to  any 
lack  of  care  or  duty  on  his  or  his  agent's  part.  Breidenback  v.  McCormick  Co. 
128  PacRep.  423  (Cal.,  1912). 

It  is  pretty  well  recognized  that  the  leaving  of  horses  unhitched  in  a  public 
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street  is  negligence  per  se.  Hoboken  Land  Co.  v.  Sally,  48  N.  J.  L.  604(1886); 
Turner  v.  Page,  186  Mass.  600,  (1904);  Zambelli  v.  Johnson  &  Sons  Co.,  115  La. 
483  (1905);  Pierce  v.  Conners,  20  Colo.  178  (1894);  Kelly  v.  Adelman.  76  N.  Y. 
Supp.  574  (1902) ;  Henry  v.  Klopfer,  147  Pa.  178  (1892) ;  Stevenson  v.  U.  S.  Express 
Co.,  221  Pa.,  59  (1908);  though  if  left  in  charge  of  a  competent  person,  no  pre- 
sumption of  negligence  arises.  Illidge  v.  Goodwin,  5  C.  &  P.  190  (1831);  Doyle 
V.  Omnibus  Co.,  105  Mich.  195  (1895);  Dexter  v.  McCready,  54  Conn.  171  (1886). 
The  application  of  the  doctrine  of  res  ipsa  lo^itur  under  circumstances  as 
in  the  principal  case  varies  according  to  the  jurisdiction.  Snee  v.  Duskie,  6 
Session  Cases,  42  (5th  Series,  1903);  Cosulich  v.  Oil  Co.,  122  N.  Y.  118  (1890); 


Kolcall  V.  Lumber  Co.,  77  N.  J.  L.  169  (1908);  Gorsuch  v.  Swan,  109  Tenn.  36 
(1902);  Strup  V.  Edens,  22  Wis.  432  (1869);  Rumsey  v.  Nelson,  58  Vt.  590  (1886); 
Maus  V.  Broderick,  51  La.  Ann.  1153  (1899);  Boyd  v.  Portland  Elec.  Co.,  41  Ore. 


336  (1902).  Courts  which  do  not  recognize  this  principle  place  the  burden  upon 
the  plaintiff  to  prove  that  the  defendant  was  negligent  of  some  precaution  or  care, 
which  caused  the  horse  to  run  away.  Gibbons  v.  Pepper,  2  Salk.  637  (1692); 
Boss  v.  Litton,  5  C.  &  P.  407  {1832);  Cotton  v.  Wood,  8  C.  B.  (N.  S.)  568  (i860); 
Swafford  v.  Rosenbloom,  102  111.  App.  578  (1002);  Brelton  v.  Frink,  51  Conn. 
342  (1883);  Broult  v.  Hanson,  158  Mass.  17  (1893);  Holmes  v.  Mather,  L.  R., 
10  Eq.  261  (1875);  Gottwald  v.  Bernheimer,  6  Daly  212  (N.  Y.,  1875);  though 
the  evidence  in  most  instances  tended  to  show  there  was  an  attendant  nearby, 
which  fact  negatived  the  presumption  of  negligence.  Davis  v.  Kallfely,  22 
Misc.  602  (N.  Y.,  1898);  Rowe  v.  Freeh,  13A  Cal.  573  (1901). 

The  Pennsylvania  courts  seem  to  make  an  exception  in  the  cases  where 
horses  are  runnmjr  unattended  upon  the  streets,  for  in  such  instances  they  apply 
the  Res  ipsa  loquitur  doctrine.  Hummell  v.  Wester,  Brightly *s  Re^.  133  (1849); 
Gannon  v.  Wilson,  i  Salder.  422  (1880);  but  not  in  any  other  circumstances. 
Zahneser  v.  Penna.  Torpedo  Co.,  190  Pa.  350  (1899);  Bauman  v.  Best  Mfg.  Co. 
234  Pa.  416  (1912). 
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Lbttbrs  to  a  Young  Lawyer.    By  Arthur  M.  Harris.    St.  Paul:  West  Pub- 
lishing Co.,  1912. 

If»  perchance,  the  vain  pursuit  through  innumerable  volumes,  of  some 
elusive  point  of  the  law,  has  left  one  mentally  fafi;8:ed — ^perhaps  a  little  discouraged 
— recourse  to  this  delightful  little  volume  will  afford  an  hour's  relaxation  and 
serve  as  a  sort  of  tonic  which  will  assist  in  restoring  confidence  in  one's  self  and 
arousing  a  new  determination  to  stick  closer  than  ever  to  his  chosen  profession. 
The  letters,  written  in  a  style  which  is  both  simple  and  graceful,  deal  in  an  in- 
teresting and  profitable  way  with  many  of  the  important  problems  which  the 
beginner  has  to  solve.  The  imperative  mode  is  seldom  used,  but  the  advice  is 
none  the  less  pointed.  The  reader  probably  will  not  agree  with  the  author  in 
all  his  suggestions,  but,  withal,  he  must  conclude  that  the^  are  decidedlv  well 
worth  pondering  upon.  Sentence  after  sentence  containing  old  thoughts  in 
new  dress  may  be  culled  from  the  volume,  any  one  of  which  might  well  be  framed 
and  placed  in  a  conspicuous  position  on  the  young  attomev's  desk  to  serve  as 
a  help  in  his  daily  labors.  Interesting  anecdotes  are  related  throughout  the  book, 
all  serving  to  bnng  home  to  the  reader  some  bit  of  valuable  advice.  Thus,  the 
spectacle  of  the  corporation  attorney's  being  bested  by  the  country  lawyer, 
serves  as  a  reminder  of  the  fact  that  usually  the  decision  goes  to  him  who  has 
carefully  prepared,  and  logically  argued  his  case;  and  the  story  of  how 
Lawyer  Bloom's  office  boy  got  the  janitor  out  of  trouble  while  the  young 
graduate  of  the  law  school  was  searching  the  books  for  a  hint  of  the  proper 
procedure  in  such  a  case  forcibly  demonstrates  that  theorv  alone  is  hardly 
a  sufficient  equipment  for  the  successful  practice  of  the  law.  There  is  a 
letter  to  the  vounp^  man  who  has  decided  that  the  proper  place  for  him  to 
display  his  learning  is  in  the  city  amid  the  shining  legal  lights  of  the 
jurisdiction;  one  to  him  who  has  decided  to  launch  forth  into  the  practice 
of  criminal  law;  and  one  to  him  who  has  cleverly  laid  his  plans  for  a  judicious 
mixture  of  law  and  politics,  and  every  one  is  well  worth  reading.  Although 
the  letters  are  primarily  intended  for  the  young  lawyer,  we  suspect  that  even 
the  older  men  will  peruse  them  with  considerable  pleasure  and  satisfaction. 
The  book  is  handsomely  bound  in  red  morocco-grained  leather. 

H.  W,  W, 

The  Law  of  Quasi  Contracts.    By  Frederick  Campbell  Woodward.    Boston: 

Little,  Brown  and  Company,  1912. 

Chxlinarily,  a  new  subject,  or  a  new  branch  of  an  old  subject,  is  met  and 
oftentimes  fanned  into  undeserved  permanency  of  flame  by  indefatigable  text- 
writers  or  by  inventive  thesis-hunting  students  until  that  which  only  recently 
seemed  a  simple  element  of  common  learning  has  been  so  disguised  by  verte- 
braic  appellations  and  drawn  out  into  so  many  ramifications  that  it  receives  a 
position  of  independence  and  dignity  in  the  already  over-crowded  university 
curriculum. 

Students  of  jurisprudence  have  been  in  this  respect  consistently  conserva- 
tive. In  that  branch  of  learning  there  has  been  very  little  fantastic  anticipation 
of  what  might  be,  but  rather  a  dispassionate,  unemotional  analvsis  of  what  is. 
Witness  the  subject  of  commercial  paper.  It  was  not  until  Lord  Mansfield  and 
his  chosen  jury  had  made  the  law  merchant  an  integral  part  of  the  English  law 
that  writers  essayed  to  tell  of  it.  Law  texts  are  essentially  and  necessarily  his- 
torical. This  peculiarity  is  due  to  the  jurist's  ambition  to  appear  as  an  au- 
thority, not  as  a  prophet.  QmlH  contracts  is  another  example  of  the  idiosyn- 
crasy of  law  commentators.  By  this  time  it  is  at  least  adolescent  and  yet  the 
above  is  only  the  second  attempt  to  treat  of  it  separately  and  completely.  Pro- 
fessor Keener's  book  app^red  over  a  score  of  years  ago.  In  the  interim  there 
has  been  some  discussion  in  the  various  law  reviews,  but  an  examination  of  the 
bibliography  in  Professor  Woodward's  book  will  convince  the  reader  of  the 
meagreness  of  authority  outside  of  the  state  reports. 

Professor  Woodward  very  properly  considers  Quasi  Contracts  a  subject 
entirely  distinct  from  any  other  branch  of  law  and  worthy  of  a  separate  cover. 
Its  unfortunate  name  and  the  form  of  the  remedial  action  quite  naturally  leads 
to  confusion.  But  in  all  other  respects,  and  in  every  essential  respect,  this  sub- 
ject is  no  more  a  constituent  of  the  law  of  contracts  than  it  is  of  the  law  of  torts. 
Throughout  the  book  this  fact  is  constantly  before  the  reader  and  for  this  reason, 
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if  for  no  other,  the  book  is  immensely  valuable.  Confusion  of  quasi  with  real 
contracts  will  lead  inevitably  to  the  frustration  of  the  purpose  for  which  the 
former  is  peculiarly  fitted.  To  attempt  to  read  into  every  form  of  quasi  con- 
tractual obligation  an  implied  promise  will  only  result  in  burdening  the  law  with 
an  innumerable  array  of  worthless  fictions.  It  is  much  better  to  state  the  lia- 
bility arbitrarily  without  a  resort  to  subterfuge  or  ingenuity.  The  danger  of 
confusion  is  not  so  imminent  in  the  strictly  historical  field  of  quasi  contracts, 
the  statutory  and  customary  liability,  and  the  liability  in  debt  on  a  judgment, 
but  rather  in  that  recently  developed  branch  of  the  law,  the  liability  ex  aequo 
tt  bono,  as  Lord  Mansfield  stated  it,  to  pay  back  that  which  one  improperly 
retains.  For  this  reason,  and  because  of  the  fact  that  the  latter  is  tne  more 
popular,  Professor  Woodward  devotes  his  entire  book  to  a  treatment  of  this 
duty  which  arises  out  of  eouity  and  good  conscience,  and  not  because  of  any 
time-honored  obligation  or  fiction  of  the  year  books. 

The  volume  is  not  an  abstract  treatment  from  a  theorist's  standpoint.  It 
is  essentially  a  law  student's  guide,  to  be  used  along  with  and  not  in  lieu  of  a 
case  book.  Quasi  contracts  is  too  new  and  too  undeveloped  to  permit  of  accurate 
and  exact  statement  of  the  law.  A  text  book  can  be  little  more  than  a  digest 
of  cases;  generalization  is  more  than  ever  dangerous.  For  this  very  good  reason 
Professor  Woodward  reproduces  in  his  text  an  abstract  of  the  important  cases. 
If  a  decision  or  even  a  rule  does  not  meet  with  his  approval  he  criticises  it  ac- 
cordingly, sets  forth  his  reasons,  and  points  out  why,  in  his  opinion,  the  case  is 
not  consistent  with  the  theory  of  quasi  obligation  which  he  follows,  namely  that 
of  the  unjust  enrichment.  In  short,  this  book  appears  to  be  nothing  more  than 
a  reproduction  of  the  class  notes  of  an  instructor,  valuable  to  the  student  facing 
an  examination  and  dismayed  by  the  confusion  and  inconsistencies  of  the 
cases. 

J.  S.  B. 

Pennsylvania  Common  Pleas  Practice.    By  John  W.  Patton  and  Henry  B* 

Patton.     Philadelphia:  T.  &  J.  W.  Johnson  Co.,  1012. 

To  many  of  the  readers  of  the  Law  Review  one  ot  the  authors  of  this  new 
work  needs  no  introduction.  Through  many  years  the  students  of  the  Uni- 
versity of  Pennsylvania  Law  School  were  privileged  to  attend  the  excellent 
lectures  of  Professor  Patton,  and  in  scanning  the  pages  of  "Pennsylvania 
Common  Pleas  Practice"  there  are  many  lines  which  have  a  familiar  ring  to  a 
recent  graduate. 

A  very  conmion  defect  in  books  on  practice  is  that  they  seem  to  have  been 
prepared  on  the  theory  that  the  lawyers  for  whose  use  they  were  written  already 
knew  some  of  the  fundamentals  of  practice.  It  may  be  that  thirty  years  ago 
only  the  finer  points  of  practice  warranted  published  investigation,  since  the 
education  of  almost  every  young  lawyer  had  been  acquired  in  an  ofiice  in  which 
practice  was  daily  before  his  eyes.  Today,  however,  the  vast  majority  of  stu- 
dents at  law  attend  lectures  in  a  taw  school  and  very  frequently  graduate  with- 
out having  had  any  office  experience.  Regardless  of  the  thoroughness  of  lec- 
tures on  practice,  it  seems  to  be  universally  acknowledged  that  the  only  way 
to  learn  practice  is  to  practice;  and  for  the  young  attorney,  therefore,  that  work 
on  practice  is  most  helpful  which  assumes  that  he  knows  nothing,  and  directs 
him  in  every  step  to  be  taken  from  the  very  beginning  of  the  action  or  proceed- 
ing in  which  he  is  interested.  Such  a  work  is  tne  one  now  under  review.  This 
feature  alone  makes  it  invaluable  to  the  beginner;  but  in  addition  there  is  suf- 
ficient detail  in  the  more  obscure  points  of  practice  to  make  the  book  very  help- 
ful to  the  older  lawyers.  It  is  thoroughly  up-to-date,  well  indexed,  and  sub- 
stantially done  from  a  mechanical  point  of  view.  There  are  abundant  citations 
of  cases  in  substantiation  of  statements  by  the  authors,  and  appropriate  forms 
are  given  throughout  to  guide  the  practitioner.  There  are  no  foot-notes  in  the 
book,  so  that  the  reader  has  authorities  and  forms  immediately  before  him  as 
he  reads  the  text. 

There  seems  to  be  no  lo^cal  arrangement  of  the  chapters,  but  as  each 
chapter  deals  with  a  substantially  separate  phase  of  practice,  this  is  of  minor 
importance. 

On  the  whole,  Patton's  Practice  should  readily  fill  a  need  long  felt  by  Penn- 
sylvania lawyers  for  an  up-to-date  work  of  this  kind. 

W.  A.  S. 
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NOTES  ON  THE  HISTORY  OF  COMMERCE  AND  COM- 
MERCIAL  LAW.     1.  ANTIQUITY 

Of  the  peoples  of  antiquity  the  Assyrians,  Phcenicians, 
Egyptians,  Greeks,  Carthaginians  and  Romans  played  important 
roles  in  the  history  of  commerce.  The  names  of  Babylon,  Nineveh, 
Tyre,  Alexandria,  Corinth,  Carthage  and  Rome  come  down  to  us 
as  almost  symbolic  of  wealth  and  luxury,  and  the  aggregation  of 
great  wealth  is  of  itself  an  index  of  conomierce. 

Of  the  commercial  law  of  all  save  the  Greeks  and  Romans 
little  is  known.    No  fragments  have  been  preserved. 

The  Phoenicians,  whose  history  as  a  nation  closed  with  the 
conquests  of  Alexander  the  Great,  were  renowned  as  a  race  of 
navigators.  They  developed  a  maritime  trade  of  such  propor- 
tions as  scarcely  to  be  rivalled  until  the  Middle  Ages.  They  were 
a  naturally  peaceful  and  keen  race.  In  this  they  were  in  contrast 
to  their  colony  Carthage.  The  commerce  of  Carthage  was  im- 
posed by  force  and  was  in  its  tiun  destroyed  by  Rome.  Her 
walls  were  razed,  her  citizens  killed  and  scattered  and  her  fleet 
destroyed.    No  vestige  of  her  law  remains.^ 

1  Octave  No@l,  Hisioire  du  Commerce  du  Monde,  VoL  i,  Chap.  IV.    Par- 
dessus,  Us  a  coutumes  de  la  mer,  Vol.  I. 
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The  first  commercial  laws  of  which  any  knowledge  exists  are 
those  of  the  Dorian  island  of  Rhodes  in  the  Mediterranean,  and 
of  these  we  have  only  indirect  knowledge  through  the  Roman  law. 
Geographically  Rhodes  was  so  placed  as  to  be  an  easy  distributing^ 
center  of  Levantine  and  Phoenician  goods.  There  is  reason  to 
believe  that  the  Rhodian  law  was  not  simply  a  body  of  customary 
law,  but  that  it  was  reduced  to  writing.  A  text  of  the  Digests  of 
Justinian  treats  **De  lege  rhodia  de  jactu,*'^  The  use  of  the  word 
lex  in  this  connection  here  and  elsewhere  indicates  that  the  Rhodian 
law  had  emerged  from  the  customary  state;  the  use  of  quotation 
points  to  a  text.  In  the  Digests  is  to  be  foimd  the  decree  of  An- 
toninus by  which  the  Rhodian  law  was  adopted  into  the  Roman 
law  insofar  as  it  did  not  conflict  with  the  latter.* 

The  Rhodian  commercial  law  was  a  maritime  law.  It  in- 
fluenced the  law  of  Athens,  as  is  to  be  surmised  by  the  strong  like- 
ness which  the  latter  bears  to  it.*  In  view  of  the  influence  and 
the  authority  which  it  enjoyed  throughout  the  Mediterranean, 
it  is  not  too  much  to  say  that  the  Rhodian  law  constituted  the 
jus  gentium  of  the  seas  until  the  Middle  Ages.  It  is  the  first 
source  of  maritime  law. 

If  the  Rhodian  commercial  law  was  the  first  of  which  we 
have  knowledge,  the  Athenian  laws  are  the  first  of  which  we  have 
texts.'  Those  of  Corinth,  the  most  thriving  commercially  of  all 
the  Greek  cities,  have;  perished.  But  in  Athens,  in  the  liberty  ta 
traffic,  in  the  guaranties  of  performance  of  contracts,  in  the  regula- 
tion of  the  merchants'  books  and  their  probative  value,  in  the 
importance  of  commercial  associations,  in  the  laws  of  surety,  in 
a  commercial  jurisdiction,  a  peculiar  characteristic  of  which  wa& 

>  Digests  of  Justinian,  XIV.  3.  The  **De  lege  rhodia  de  jactu"  commences 
"Lege  rhodia,  'tU,  si  levandae  navis  .     .     .etc.'" 

'Digests,  XrV.  3.  §9.  **Ego  guidem,  tnundi  daminus,  lex  aiUem  maris. 
Lege  in  rhodia,  quae  de  rebus  nauUcis  praescripta  est,  judicatur,  quatemus  nulla 
nostrarum  legum  adversatur.    Hoc  idem  Dwus  quoque  Augustus  judicamt. " 

^Blanco  Constans,  Derecho  Mercantil,  Vol.  i,  p.  173.  Alvarez  de  Man- 
zano,  Curso  de  Derecho  MercanHl,  Vol.  i,  p.  176.  Boulay-Paty,  Cours  de  Droit 
commercial  maritime.  Hist.  Introd.,  p.  y-^.  Pardessus,  Us  et  couUimes  de  la 
mer,  contends  that  it  was  the  Athenian  law  that  influenced  the  Rhodian  law. 

'Orations  of  Demosthenes;  "LacrUus,*'  p.  949-950;  **Aristogitonem,"  p. 
844-S45.  Boulay-Paty,  p.  34.  Caillemer,  Etudes  sur  les  antiquitis  juridiques 
d*Athh%es.    Beauchet,  Histoire  du  droit  privi  de  la  RSpuUique  AthSnienne. 
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the  division  of  the  year  into  the  navigable  season  and  the  un- 
navigable  season,  during  the  latter  of  which  the  litigation  was 
carried  on  of  those  questions  which  had  arisen  during  the  former 
season;^  in  the  penalties  attaching  to  the  failure  to  prove  an  ac- 
cusation made  against  a  merchant — ^in  all  this  is  evidence  of  an 
intent  to  encourage  trade. '^  The  maritime  law  of  Athens  reached 
a  high  state  of  development,  containing  provisions  relating  to  ship 
owners,  captains,  seamen,  passengers,  cargo,  transport  and  general 
average,  while  those  relating  to  bottomry  have  come  down  with 
remarkably  little  modification  into  modem  law.« 

The  city  of  Marseilles  in  Gaul  was  a  Greek  colony,  founded 
as  early  as  the  time  of  the  Roman  kings,  by  the  city  of  Phocis  in 
Asia  Minor.  From  the  mother  dty  was  brought  a  maritime  law 
already  developed,  founded  on  the  Rhodian  law.  None  of  it  sur- 
vives directly;  Livy  and  Tacitus  mention  it  and  traces  of  it  are 
found  in  the  numerous  municipal  statutes  of  Marseilles  of  the 
thirteenth  century.* 

The  Romans  were  not  a  commercial  people,  but  their  domin- 
ion exercised  a  great  influence  on  commercial  law.  In  their  early 
history  we  know  that  they  were  an  agricultural  race.  For  the 
first  two  centuries  they  did  not  develop  a  trade  either  by  land  or 
sea.  But  the  spirit  of  conquest  and  the  ambition  to  dominate 
the  world  could  not  leave  them  insensible  to  the  importance  of 
conwnerce  as  a  help  to  their  ends.  The  rivalry  of  Carthage,  whose 
navy  controlled  the  Mediterranean,  led  Rome  to  build  a  fleet. 
After  her  rival  had  been  destroyed  her  own  importance  as  a  sea 
power  declined.  The  Mediterranean  became  infested  with  pirates 
and  Pompey  undertook  a  war  of  extermination.  Only  so  could 
the  seas  be  rendered  safe  for  the  merchants  who  centered  their 
traffic  on  Rome,  which  was  becoming  yearly  more  dependent  upon 
foreign  supplies.  The  nation  was  a  naval  power  from  necessity 
rather  than  from  choice. 

^  The  navigable  period  was  from  March  28  to  Aug.  23.  Boulay-Paty,  p. 
22,  note  2. 

^  Pardessus,  Us  et  coutumes  de  la  mer,  p.  39.  Desjardins,  IntrodacHon 
hisiorique  a  VEtude  du  Droit  commercial  maritime,  p.  8.  Alvarez  de  Manzano, 
Vol.  I,  p.  179- 

^  Manzano,  Vol.  I,  p.  179. 

•Boulay-Paty,  Introd.  53»  P*  29. 
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As  Rome  became  more  and  more  the  centre  towards  which 
flowed  the  wealth  of  the  world,  agriculture  declined  and  Italy  even 
during  the  later  Republic  could  not  provide  her  own  subsistence. 
Sicily  and  Africa  supplied  the  city  with  grain  and  the  port 
of  Ostium  was  built  to  give  greater  assurance  to  the  safe  arrival 
of  the  grain  fleet. 

The  legions  rolled  the  line  of  battle  farther  and  farther  from 
the  capital  city  and  within  these  limits  reigned  peace,  or  com- 
parative peace,  extending  over  centuries,  such  as  had  not  been 
known  before.  This  of  itself  was  enough  to  cause  commerce  to 
spring  up  and  flourish.  But  it  was  also  in  the  interests  of  the 
dominant  people,  who  enriched  themselves  by  booty  and  tribute, 
to  organize  the  subject  peoples  into  provinces  that  should  thrive 
economically.  While  the  provinces  produced,  Rome  consumed. 
Her  commerce  was  one  of  importation. 

It  is  not  surprising  that,  disdaining  trade  himself,  the  Roman 
should  have  encouraged  it  in  others.  To  the  assurance  of  peace 
he  added  the  dignity,  science  and  unity  of  the  Roman  law.  High- 
ways were  established  and  policed  which  put  in  conmiunication 
the  distant  parts  of  the  Empire.  These,  if  built  primarily  for 
military  purposes,  gave  a  fresh  impetus  to  commerce. 

Accumulation  of  wealth  through  conquest  and  contact  with 
Greece  and  the  East  created  the  love  of  luxury  and  idleness  which 
led  to  the  withdrawal  of  the  Roman  citizens  more  and  more  from 
public  life,  even  from  command  in  the  great  military  machine,and 
to  final  national  decay.  In  the  activities  of  the  dty  the  non- 
Roman  was  conspicuous.  In  the  provinces  non-Romans  were 
the  producers  and  in  the  dty  itself  theirs  were  the  mercantile 
hands  through  which  these  products  flowed." 

^®  For  the  Roman  History  of  commeroe  and  commercial  law  see:  Mommsen, 
Hbtory  of  Rome;  Goldschmidt,  Handbuck  des  Handdsrechts,  3rd  Ed.;  Pardessus, 
CoUeOion  des  Ms  mariUmes  anUHeures  au  XVIII  siicle;  Boulay-Paty,  Cours  de 
Droil  commercial  mariUmes  Introd.  p.  33  et  seq,;  Molinier,  TraitS  de  Droil  com- 
mercialt  Vol.  I;  Lyon-Caen  et  Renault,  TraitS  de  Droit  commercial,  VoL 
I,  p.  11;  GMsack,  Traits  de  Droit  commercial  (translation  from  the  German  by 
Mis)  p.  9;  Vivanti,  TraitS  de  Droit  commercial  (translation  from  the  Italian  by 
Escarra)  $3,  p.  i  of  Introd.;  Gustave  N06I,  Histoire  du  Commerce  du  Monde, 
Vol.  I,  Chap.  IV.;  Manzano,  Curso  de  Derecho  MercarUil,  Vol.  I,  p.  181;  G>n8tan8, 
Derecho  Mercantil,  Vol.  I,  p.  174. 
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In  Roman  law  the  non-Romans  were  known  as  perigrini. 
They  played  a  highly  important  part  in  the  development  of  Roman 
commerce,  and  the  law  which  was  applied  to  them  played  an 
equally  important  part  in  the  development  of  the  commercial  side 
of  Roman  jurisprudence. 

The  free  people  of  the  Roman  State,  under  private  law,  were 
divided  into  :   i.  Roman  citizens,  2.  Latins,  3.  perigrini}^ 

The  Roman  citizen  was  he  who  by  reason  of  his  Roman 
parentage  enjoyed  the  full  rights  of  citizenship  under  the  jus 
civile.  This  included  the  conubium  or  right  to  intermarry  with  a 
Roman  and  found  a  family  under  the  jus  civile;  and  the  comfner- 
cium  or  right  to  receive  and  transmit  property  according  to  the 
jus  civile. 

The  term  Latin  was  first  applied  to  the  inhabitants  of  Latium. 
Later  it  came  to  designate  those  upon  whom  limited  rights  of 
citizenship  had  been  conferred,  sometimes  including  both  the 
conubium  and  cotntnercium,  but  more  often  only  the  commerdum. 

The  perigrini  were  at  first  pure  foreigners.  With  time  they 
became  subjects  without  being  Romans.  Neither  in  private  nor 
in  public  law  did  they  enjoy  any  of  the  privileges  of  citizen- 
ship. Neither  the  conubium  nor  the  commerdum  was  theirs  and 
they  were  unable  to  protect  theii  rights  through  the  legal  actions 
offered  by  the  jus  civile. 

This  is  not  to  say  that  they  lived  outside  the  pale  of  all  law. 
They  had  their  own  law  composed  of:  i.  Acts  passed  by  the 
Romans  applicable  to  them,  2.  Their  own  national  law,  and  3. 
The  jtu  gentium. 

The  jtu  civile  is  the  law  which  a  nation  applies  strictly  to  its 
own  citizens;  the  jus  gentium  is  the  law  which  a  nation  applies  to 
the  foreigners  within  its  territorial  limits.  The  tendency  is  for 
these  two  bodies  of  law  to  approach  each  other.  In  the  domain  of 
private  law  today  in  most  advanced  countries  the  foreign  resident 
enjoys  almost  every  right  that  the  national  enjoys,  while  many 
instances  could  be  cited  of  the  spread  of  the  tendency  even  to 
public  law.  But  in  antiquity  the  contrary  was  true.  The  jus 
civile  was  jealously  limited  to  nationals. 

"  Girard,  Droit  Romaint  p.  104,  et  seq. 
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The  history  of  Roman  law  covers  eleven  centuries  and  during^ 
this  period  great  organic  changes  took  place.  Of  these  none  is 
more  interesting  than  the  influence  of  the  jus  gentium  over  the 
jus  civile. 

The  praetor  was  the  most  important  judicial  officer  of  the 
Roman  State"  and  in  the  512th  year  after  the  founding  of  the 
City,  a  special  praetor  was  named  for  the  perigrini.  At  the  hands 
of  these  officers  the  jus  gentium  received  its  development.  Upon 
application  of  the  litigant  the  praetor  formulated  the  case  and 
turned  it  over  to  the  judge  to  establish  the  facts,  directing  what 
the  judgment  should  be  upon  certain  findings  of  fact.  It  is  seen 
that  the  judge's  functions  were  more  nearly  those  of  our  jury. 

This  power"  of  the  praetor  over  procedure  was  negative  in 
its  character.  He  could  not  refuse  to  recognize  already  existing 
actions,  nor  grant  new  ones;  but  by  creating  defenses  he  accom- 
plished the  same  end. 

Upon  entering  office  the  praetor  posted  an  edict  in  which  he 
listed  all  the  actions  and  defenses  which  he  would  grant  during 
his  term  of  office.  Gradually  a  large  part  of  this  became  per- 
manent, each  praetor  adopting  a  part  of  the  edict  of  his  prede- 
cessor in  office. 

This  became  known  as  the  Perpetual  Edict  and  was  a  fruitful 
source  of  law.  The  praetor  drew  largely  from  the  jus  gentium, 
which  in  this  way  passed  into  the  Roman  law. 

While  the  law  regulating  the  family  relations,  marriage  and 
inheritance,  remained  the  special  province  of  the  jus  civile,  the 
law  of  contracts,  of  personal  property  and  of  the  acquisition  of 
property  was  profoundly  affected  by  the  praetorian  law.  Now, 
it  is  just  this  law  of  personal  property  and  of  contracts  that  is  the 
domain  of  the  commerdal  law. 

Besides  the  praetor  there  existed  the  office  of  the  Aedile,^*  in 

"  The  judicial  power  first  resided  in  the  kings,  from  whom  it  was  passed  on 
to  the  consuls  on  the  establishment  of  the  Republic.  The  consuls  were  gradually 
despoiled  of  many  of  their  original  powers.  They  were  deprived  of  the  judicial 
power  by  the  creation  of  the  office  of  the  praetor  in  the  387th  year  of  the  city. 

"  The  added  power  was  conferred  by  the  Lex  AebuHa  in  the  first  years  of 
the  seventh  century  of  the  city.    Girard,  p.  37. 

'^Girard,  p.  301,  562,  564.  When  a  vendor  did  not  reveal  the  defects  in 
the  goods  the  purchaser  was  protected  by  an  action  redhihitoria,  granted  by  the 
Aedile. 
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^ho8e  charge  was  the  policing  of  the  markets.  He,  likewise, 
published  an  edict  upon  entering  office,  which  was  another  source 
of  Roman  commercial  law.  The  praefecius  annona^*  was  an  ad- 
mim'strative  officer  having  under  his  charge  ship  owners  and 
traders  in  grain.  The  judicial  power  which  they  acquired  made 
of  them  to  a  limited  degree,  commercial  judges. 

There  was,  therefore,  in  Rome,  no  law  special  to  conmierce 
9uch  as  sprang  up  in  Europe  in  the  Middle  Ages.  In  the  English 
common  law  the  refinements  and  exceptions  to  which  the  exigen- 
cies of  commerce  give  rise  have  found  their  place  in  logical  sub- 
ordination to  fundamental  principles.  So  in  Roman  law,  the 
peculiar  genius  of  this  people,  working  particularly  through  the 
praetor,  succeeded  in  grafting  to  the  fundamental  principles  of 
-contracts  as  already  worked  out  in  the  jus  civile  those  practical 
reforms  needed  for  conunerce,  and  in  welding  the  whole  into  one 
■solid  structure,  cosmopolitan,  simple  and  philosophic. 

Roman  law,  and  particularly  the  jus  gentium,  was  not  un- 
favorable to  commerce."  The  law  of  contracts  was  founded  on 
the  principle  of  liberty;  a  maximum  rate  of  interest  was  fixed; 
there  were  no  restrictions  as  to  the  form  of  contracts  of  sale,  of 
association,  or  of  work  and  labor;  to  the  creditor  were  given  severe 
penalties  against  his  debtor;  contracts  were  liberally  interpreted 
according  to  the  intent  of  the  parties,  in  the  presence  of  good  faith. 

It  remains  to  examine  a  few  of  the  Roman  laws  applying  to 
<X)mmerce.  Those  having  exceptional  application  were  few  be- 
cause of  the  law's  unity.  When  there  were  any  such  they  were 
generally  maritime  and  the  very  special  conditions  of  maritime 
trade  have  always  given  rise  to  special  laws. 

As  might  be  expected,  the  laws  having  a  bearing  on  conmnierce 
are  found  in  great  part  in  the  Perpetual  Edict. 

Two  laws'^  of  similar  character  were  enforced:  i.  By  the 
action  de  exercitoria,  and  2.  De  instiloria.  It  was  the  principle  of 
the  jus  civile  that  a  debt  could  not  be  contracted  through  a  repre- 
sentative, at  least  that  a  principal  could  not  be  made  liable  for 
more  than  the  actual  benefit  which  had  accrued  to  him  under  the 

^•Girard,  p.  971,  1064,  1067. 

"Cossack.  83. 

"  Digests  XIV.  I  and  3;  Girard,  p.  96,  662.  664,  668. 
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contract.  The  praetor  held  the  principal  liable,  through  the 
action  de  exercitoria,  for  the  debts  contracted  by  the  captain  of  a 
ship  to  whom  as  his  representative  the  principal  had  intrusted  a 
commercial  venture  by  sea.  The  action  de  institoria  was  a  parallel 
action  holding  the  principal  liable  for  a  debt  contracted  by  an 
agent  in  a  commercial  venture  on  land. 

An  action  was  allowed  holding  the  masters  of  ships,  inns  and 
stables  responsible  for  injury  to  property  intrusted  to  their  guard- 
ianship even  though  the  injury  occurred  through  no  fault  of  theirs, 
provided  that  it  was  not  caused  by  an  act  of  God." 

The  action  de  tributoria^  was  a  supplementary  action  to  the 
older  action  de  peculio.  The  pectdium  was  the  property  intrusted 
by  a  master  to  a  slave  to  be  administered  by  him.  The  old  action 
de  pecuUo  made  the  property  thus  intrusted  answerable  for  the 
contracts  of  the  slave  entered  into  in  the  course  of  his  administra- 
tion. When,  however,  the  slave,  with  the  knowledge  of  the  master, 
ventured  to  use  the  pectdium  in  commerce,  the  supplementary 
action  de  tributoria  held  the  master  liable  personally,  beyond  the 
limits  of  the  pectdium. 

The  action  Pauliana^  was  an  action  against  fraudulent 
debtors.  This  action  is  interesting  for,  along  with  the  missio  in 
possessionem  and  the  venditio  bonorum,  it  is  a  precursor  to  the  modern 
law  of  bankruptcy.  By  the  law  of  the  Twelve  Tables  the  creditor 
might  put  his  debtor  to  death  or  sell  him  into  slavery.  This  was 
moderated  to  imprisonment  and  attachment  of  the  debtor's  prop- 
erty. The  creditors  were  placed  in  possession  {missio  in  posses- 
sionem) of  the  entire  estate  of  the  debtor  which,  after  a  certain 
period,  was  sold  in  a  lump  to  the  highest  bidder  {venditio  bonorum). 
But  up  to  the  time  when  his  creditors  were  placed  in  possession 
there  was  no  restraint  upon  the  debtor,  who  was  left  free  to  com- 
mit any  fraud  he  pleased  upon  his  creditors,  increasing  his  in- 
solvency by  alienating  his  property  and  assuming  new  debts. 
The  praetor,  through  the  action  Pauliana,  corrected  this  by  per- 
mitting the  creditor  to  follow  the  property  alienated  in  fraud 
through  the  hands  of  as  many  persons  as  it  might  have  passed, 
provided  that  they  had  knowledge  of  the  fraud. 

^  Digests,  IV.  9,  Actio  de  recepto  nautarum^  cauponttm  stabulariarum, 
^  Digests,  XIV.  4;  Girard,  p.  665,  666;  Cossack,  §  3,  p.  9. 
^  Digests,  XLII.  8;  Girard,  p.  442. 
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The  receptum  argerUarii^  was  an  act  having  a  resemblance  to 
the  modem  acceptance  of  a  bill  of  exchange.  A  banker  who 
promised  to  pay  the  debt  of  another  was  bound  by  his  promise 
even  though  it  turned  out  that  the  other  owed  no  debt. 

The  main  sources  of  the  Roman  commercial  law  are  the 
Rhodian  law,  the  Perpetual  Edict,  the  Theodosian  Code  published 
in  438  A.  D.  by  Theodosius  II  in  the  East  and  Valentine  III  in 
the  West,  the  Corpus  Juris  Cwilis  of  Justinian  (533-534  A.  D.), 
and  the  Basilica^  a  revision  of  the  Justinian  collection  in  Greek 
commenced  by  the  Emperor  Basil  in  Constantinople  in  877.  In 
the  East  the  Basilica  remained  the  law  till  the  Turks  took  Con- 
stantinople in  1453. 

In  summarizing  what  is  scarcely  more  than  a  summary  it- 
self, certain  features  of  the  commerce  and  the  commercial  law  of 
antiquity  stand  out  with  prominence. 

Before  Rome  the  Mediterranean  commerce  had  reached  a 
high  state  of  development,  especially  at  the  hands  of  the  Phoe- 
nicians. However,  no  law  has  come  down  to  us  until  the  period 
of  the  Greeks.  The  Rhodians  developed  a  maritime  law  of  which 
we  have  indirect  knowledge  and  which  is  the  source  of  modem 
admiralty. 

The  Romans  as  a  race  were  distinctly  uncommercial,  yet  the 
effect  of  the  peace  which  they  promoted  encouraged  conunerce 
in  other  peoples;  the  wealth  which  accumulated  through  conquest 
and  tribute  made  them  consumers  rather  than  producers;  their 
genius  for  law  enabled  them  to  develop  a  system  of  contract  law 
favorable  to  commerce,  based  upon  the  classic  jus  civile  and  in- 
spired by  the  equitable  principles  of  the  jus  gentium.  This  law 
was  characterized  by  the  same  scientific  unity  as  the  English  com- 
mon law.  Its  scientific  development  was  in  part  due  to  the  large 
powers  of  the  praetor  to  mould  procedure,  amounting  almost  to 
legislative  prerogatives. 

With  the  fall  of  the  Western  Empire  and  the  domination  of 
Europe  by  invading  barbarians  there  followed  a  period  of  anarchy 
when  commerce  almost  disappeared.  An  immense  amount  of 
wealth  was  destroyed  and  real  property  became  almost  the  only 
kind  of  wealth  recognized.     Centuries  were  required  for  Christ- 

'  Girard,  p.  604* 
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ianity  and  the  germ  of  the  ancient  civilization  to  quicken 
society  into  self-consdousness.  But  while  Christianity  in  so 
far  as  it  liberated  the  individual  and  enobled  labor  was 
favorable  to  commerce,  yet  through  the  Canon  law  it  fettered  it 
and  led  the  Roman  law  away  from  a  true  economic  development. 
With  the  rise  of  the  Third  Estate  came  a  new  era  for  commerce. 

Layton  B.  Register. 
Madrid,  February,  191  3. 
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CONSTITUTIONAL  AND  EXTRA-CONSTITUTIONAL 
RESTRAINTS.* 

Inconsistent  Positions  Taken 

In  deciding  cases  which  arose  under  the  due  process  clauses 
the  Supreme  Court  has  at  different  times  taken  two  positions  con- 
•cerning  the  powers  of  government  which  are  unquestionably  in- 
-consistent  with  each  other.  According  to  one  position  the  state 
legislatures  over  subject-matters  not  withdrawn  from  their  con- 
trol, and  Congress  over  subject-matters  entrusted  to  it,  have  all 
'governmental  powers  which  are  not  entrusted  by  the  constitutions 
to  other  organs  of  government  and  which  are  not  withdrawn  from 
the  control  of  those  legislative  bodies  by  other  provisions  of  the 
oonstitutions.  This  position  is  supported  by  the  vast  weight  of 
direct  authority.  A  number  of  the  authorities  were  noted  in  a 
former  article,^  and  we  shall  soon  note  further  authorities  in  its 
support. 

According  to  the  other  position,  there  are  restraints  which, 
although  not  contained  in  the  constitutions,  apply  to  all  organs  of 
government;  there  are  rights  which,  although  not  supported  by  the 
constitutions,  no  organ  of  government  may  violate;  and  those  re- 
straints, or  those  rights,  are  to  be  ascertained  by  judicial  action. 
Tha't  position  is  expressed  in  several  ways,  so  that  it  will  be  neces- 
sary for  us  to  observe  the  decisions  and  dicta  under  several  heads, 
but  there  is  the  common  thought  which  underlies  those  several 
lines  of  cases  that  there  are  fundamental  rights,  inalienable  rights, 
which  have  an  existence  independent  of  any  provision  of  the  con- 
-stitutions  but  which  the  courts  may  recognize  and  may  compel 
all  organs  of  government  to  observe.  That  thought  furnishes  the 
real  basis  of  some  of  the  decisions  in  cases  which  arise  under  the 
•due  process  provision. 

As  we  have  already  said,  those  two  positions  are  unquestion- 
ably inconsistent  with  each  other.    And  yet  the  court  has  given 

*  Copyright,  1913,  by  Robert  P.  Reeder. 

*  U.  of  Pa.  L.  Rev.,  Nov.,  1908,  pp.  64,  65. 
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such  inadequate  attention  to  their  inconsistency  that  each  position 
has  been  expressed  by  the  Supreme  Court  frequently,  and  in  several 
cases,  of  which  Twining  v.  New  Jerse^  may  be  dted  as  an  in- 
stance, the  two  positions  are  even  stated  side  by  side  in  the  same 
opinion.* 

« (1908)  211  U.  S.  78,  29  Sup.  Ct.  14. 

*  See  the  quotation  from  the  opinion  in  Twining  v.  New  Jersey  on  p.  448, 
infra.  With  it  compare  the  following  quotation  from  the  same  opinion:  "We 
prefer  to  rest  our  decision  on  broader  grounds,  and  inquire  whether  the  exemp- 
tion from  self-incrimination  is  of  such  nature  that  it  must  be  included  in  the  con- 
ception of  due  process.  Is  it  a  fundamental  principle  of  liberty  and  justice 
which  inheres  in  the  very  idea  of  free  government  and  is  the  inalienable  right  of  a 
citizen  of  such  a  government?  If  it  is,  and  is  of  a  nature  that  pertains  to  process 
of  law,  this  court  has  declared  it  to  be  essential  to  due  process  of  law:"  211  U. 
S.  at  106,  29  Sup.  Ct.  at  22.  "Even  if  the  historical  meaning  of  due  process  of 
law  and  the  decisions  of  this  court  did  not  exclude  the  privilege  from  it,  it  would 
be  going  far  to  rate  it  as  an  immutable  principle  of  justice  which  is  the  inalienable 
possession  of  every  citizen  of  a  free  government.  .  .  .  It  is  at  best  defended 
not  as  an  unchangeable  principle  of  universal  justice,  but  as  a  law  proved  by 
experience  to  be  expedient:"  211  U.  S.  at  113,  29  Sup.  Ct.  at  25.  "Con»st- 
ently  with  the  requirements  of  due  process,  no  change  in  ancient  procedure  can 
be  made  which  disregards  those  fundamental  principles,  to  be  ascertained  from 
time  to  time  by  judicial  action,  which  have  relation  to  process  of  law  and  protect 
the  citizen  in  his  private  right,  and  guard  him  against  the  arbitrary  action  of 
government.  This  idea  has  been  many  times  expressed  in  differing  words  by 
this  court,  and  it  seems  well  to  cite  some  expressions  of  it.  Thtf  words  due  pro^ 
cess  of  law  *were  intended  to  secure  the  individual  from  the  arbitrary  exercise 
of  the  powers  of  government,  unrestrained  by  the  established  principles  of  private 
rights  and  distributive  justice.'  Bank  of  Columbia  v.  Okely,  (18 19)  4  Wheat. 
235,  244  (approved  in  HurUdo  v.  California  (1884),  no  U.  S.  516,  527,  4  Sup. 
Ct.  Ill,  292,  117;  Leeper  v.  Texas,  (1891)  139  U.  S.  462,  468,  11  Sup.  Ct.  577r 
579;  Scott  V.  McNeal,  (1894)154  U.  S.  34,  45,  14  Sup.  Ct.  1108,  11 12).  'This 
court  has  never  attempted  to  define  with  precision  the  words  ''due  process  of 
law. "...  It  is  sufficient  to  say  that  there  are  are  certain  immutable  prin- 
ciples of  justice  which  inhere  in  the  very  idea  of  free  government  which  no  mem- 
ber of  the  Union  may  disregard.'  Holden  v.  Hardy,  (1898)  169  U.  S.  366,  389, 
18  Sup.  Ct.  383,  387.  'The  same  words  refer  to  that  law  of  the  land  in  each  state, 
which  derives  its  authority  from  the  inherent  and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  fundamental  principles  of  liberty  and  justice 
which  lie  at  the  base  of  all  our  civil  and  political  institutions.'  In  re  Kemmler, 
(1890)  136  U.  S.  436,  448,  10  Sup.  Ct.  930,  934.  'The  limit  of  the  full  control 
which  the  state  has  in  the  proceedings  of  its  courts,  both  in  civil  and  criminal 
cases,  is  subject  only  to  the  qualification  that  such  procedure  must  not  work  a 
denial  of  fundamental  rights  or  conflict  with  specific  and  applicable  provisions 
of  the  Federal  Constitution.'  West  v.  Louisiana,  (1904)  194  U.  S.  258,  263,  24 
Sup.  650,  652. "    See  211  U.  S.  at  loi,  102, 29  Sup.  Ct.  at  20, 21. 
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Power  to  Declare  Governmental  Action  Unconstitutional 

The  position  that  there  are  extra-constitutional  restraints 
derives,  of  course,  no  support  from  those  cases  which  sustain  the 
power  of  the  courts  to  declare  the  invalidity  of  governmental  ac- 
tion which  is  clearly  unconstitutional. 

It  is  true  that  the  Federal  Constitution  expressly  forbids  the 
courts  to  enforce  provisions  of  the  state  laws  and  the  state  consti- 
tutions which  conflict  with  the  Federal  Constitution,  and  that  while 
there  is  no  provision  of  that  Constitution  which  necessarily  re- 
quires the  courts  to  decide  for  themselves  whether  federal  legis- 
lative or  executive  action  is  compatible  with  the  Constitution, « 
and  while  for  some  time  there  was  room  for  doubt  whether  in  the 
absence  of  an  express  provision  to  that  effect  in  a  constitution  a 
court*  might  refuse  to  enforce  legislation  which  it  considered  clearly 
in  conflict  with  the  constitution,*  nevertheless,  since  the  decision 

^  Article  VI,  clause  2,  which  requires  judges  to  ignore  every  provision  of  a 
state  constitution  or  law  which  is  in  conflict  with  the  supreme  law  of  the  land, 
necessarily  requires  them  to  decide  the  question  of  compatibility  before  enfordiq; 
the  state  constitution  or  law.  But  it  does  not  seem  that  this  clause  either  by 
itself  or  in  connection  with  any  other  clause  necessarily  requires  the  courts  to 
pass  an  independent  judgment  upon  the  compatibility  of  federal  action  to  the 
Constitution.  See  Thayer,  John  Marshall,  6i,  64,  65,  98;  book  review  by  Prof. 
Thayer  in  7  Harv.  L.  Rev.  380;  Thayer,  Origin  and  Scope  of  the  American  Doc- 
trine of  Constitutional  Law,  7  Harv.  L.  Rev.  137,  note,  reprinted  in  Thayer, 
L^;al  Essays,  12,  note.  Compare  Watson  on  the  Constitution,  1168,  1180-1183, 
1 192;  Coze,  Judicial  Power  and  Unconstitutional  Legislation,  viii,  67,  272  et  seq.; 
Meigs,  Some  Recent  Attacks  on  the  American  Doctrine  of  Judicial  Power,  40 
Am.  L.  Rev.  660  et  seq.;  Hastings,  Is  It  Usurpation  to  Hold  Void  as  Unconstitu- 
tional Laws,  20  Green  Bag,  453.  Quaere,  does  ''in  pursuance  thereof"  mean 
merely  ''as  a  consequence  of  the  formation  of  the  new  government"  and  thus 
assist  in  creating  one  obvious  difference  between  laws  and  treaties  or  does  it  also 
create  an  additional  difference  between  laws  and  treaties?  See  also  preceding 
clause  of  Article  VI;  but  compare  Coxe,  ubi  supra,  316,  as  to  the  development  of 
this  clause  in  the  Convention;  and  see  Meigs,  ubi  supra,  662.  On  the  bearing 
of  other  provisions  of  the  Constitution  see  Corwin,  The  Establishment  of  Judi- 
cial Review,  9  Mich.  L.  Rev.  102,  119;  Corwin,  The  Supreme  Court  and  Uncon- 
stitutional Acts  of  Congress,  4  Mich.  L.  Rev.  616;  Trickett,  The  Great  Usurpa- 
tion, 40  Am.  L.  Rev.  356;  Pennoyer,  The  Income  Tax  Decbion,  29  Am.  L.  Rev. 
555.  859»  860. 

*  On  the  lack  of  unanimity  on  this  subject  about  the  time  of  the  adoption 
of  the  Federal  Constitution  see  Corwin,  The  Supreme  Court  and  Unconstitu- 
tional Acts  of  Congress,  4  Mich.  L.  Rev.  616  et  seq.;  Corwin,  The  Establishment 
of  Judicial  Review,  9  Mich.  L.  Rev.  102;  Thayer,  John  Marshall,  63,  66,  72; 
Thayer,  The  Origin  and  Scope  of  the  American  Doctrine  of  Constitutional  Law, 


Digitized  by 


Google 


444  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

in  the  case  of  Marbury  v.  Madison*  it  has  been  settled  law  that  the 
court  may  pass  an  independent  judgment  upon  the  constitution- 
ality of  legislation  and  refuse  to  enforce  legislation  which  it  con- 
siders clearly  unconstitutional:'  the  courts  do  not  r^ard  as  strictly 
binding  upon  them  the  interpretation  which  Congress  must  ne* 
cessarily  place  upon  grants  of  and  restrictions  upon  legislative 
power  before  it  legislates,  as  do  the  courts  of  continental  Europe.^ 

7  Harv.  L.  Rev.  129,  132-134,  137,  reprinted  in  Thayer,  Legal  Essays,  i,  5-7, 
II;  Willoughby  on  the  Constitution,  5,  6;  Beard,  The  Supreme  Court  and  the 
Constitution,  Chap.  2,  p.  113,  note;  Meigs,  The  Relation  of  the  Judiciary  to  the 
Constitution,  19  Am.  L.  Rev.  175,  178  et  seq.;  Trickett,  The  Great  Usurpation,. 
40  Am.  L.  Rev.  360,  366;  Trickett,  Judicial  Dispensation  from  Congressional 
Statutes,  41  Am.  L.  Rev.  65;  Coxe,  Judicial  Power  and  Unconstitutional  Legis- 
lation, chaps.  20-28;  Meigs,  Some  Recent  Attacks  on  the  American  Doctrine  of 
Judicial  Power,  40  Am.  L.  Rev.  650;  Cooley,  Constitutional  Limitations,  7th  ed.,. 
339,  note;  Federalist,  No.  78;  Pennoyer,  The  Income  Tax  Decision,  29  Am.  L. 
Rev.  860;  An  Early  Constitutional  Case  in  Massachusetts,  7  Harv.  L.  Rev.  415; 
Elliott,  The  Legislatures  and  the  Courts,  5  Pol.  Sd.  Quar.  2^1  et  seq.;  McClain,. 
Written  and  Unwritten  Constitutions  in  the  United  States,  6  Col.  L.  Rev.  69, 
70;  Clark,  The  Supremacy  of  the  Judiciary,  17  Harv.  L.  Rev.  i;  and  see  Pierce, 
Federal  Usurpation,  200,  201.  On  the  popular  attitude  toward  the  courts  see 
also  Thayer,  The  Origin  and  Scope  of  the  American  Doctrine  of  Constitutional 
Law,  7  Harv.  L.  Rev.  132,  note;  137,  note,  reprinted  in  Thayer,  Legal  Essays,  5, 
1 1 ;  Bryce,  American  Commonwealth,  3d  ed.,  I,  501,  451-453;  U.  S.  Consti- 
tution, Amendments  V-VHI;  and  see  Thayer,  John  Marshall,  65,  66,  104,  105; 
Bill  of  Rights  (1688}. 

•  (1803)  I  Cranch,  137. 

^  The  court  in  that  case  asserts  a  general  right  to  refuse  to  enforce  such  legis- 
lation, although  the  decision  might  have  been  based  on  a  narrower  ground.  "As 
this  was  a  question  of  the  constitutional  grant  of  its  own  powers,  it  might  have 
assumed  the  right  to  ignore  any  attempted  lessening  or  augmentating  of  them, 
without  claiming  the  larger  right  to  interfere  with  the  validity  of  acts  of  Congress 
which  did  not  pertain  to  its  own  jurisdiction: "  Trickett,  The  Great  Usurpation^ 
40  Am.  L.  Rev.  369.  See  also  Ibid.  375;  Coxe,  Judicial  Power  and  Unconstitu- 
tional Legislation,  10,  20,  337;  Thayer,  John  Marshall,  72  et  seq.;  Bordwell,  The 
Function  of  the  Judiciary,  7  Col.  L.  Rev.  at  337;  Corwin,  The  Establishment  of 
Judicial  Review,  9  Mich.  L.  Rev.  102,  292;  Beard,  The  Supreme  Court  and  the 
Constitution,  31,  33,  115,  note. 

'  On  the  extent  to  which  judges  at  times  r^:ard  previous  decisions  of  the 
court  upon  constitutional  questions  as  binding  upon  them  see  concurring  opinion, 
in  Dorr  v.  United  States,  (1904)  195  U.  S.  138,  153,  24  Sup.  Ct.  808,  814;  Twining 
V.  New  Jersey,  (1908)  211  U.  S.  78,  98,  99,  29  Sup.  Ct.  14,  19;  with  which  con- 
sider Lincoln,  Inaugural  Address  (1861);  Legal  Tender  Cases,  (1870)  12  Wall. 
457;  concurring  opinions  in  Butchers'  U.  Co.  v.  Crescent  C.  Co.,  (1884)  iii 
U.  S.  746,  4  Sup.  Ct.  652;  dissenting  opinion  in  Abbott  v.  Beddingfield,  (1899) 
125  N.  C.  256,  280,  34  S.  E.  412,  419;  Collins,  The  Fourteenth  Amendment  and 
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General  Duty  to  Enforce  Legislation 

But  the  cases  in  which  the  court  declares  that  it  may  pass 
upon  the  constitutionality  of  the  acts  of  other  departments  of 
government  themselves  recognize  the  duty  of  the  courts  to  enforce 
legislation  unless  that  legislation  is,  in  the  opinion  of  the  courts,* 
unquestionably  opposed  to  any  view  which  may  properly  be  taken 
of  the  Constitution."    The  courts  have  no  general  veto  power 

the  States,  chap.  8;  Shrodeff  The  Doctrine  of  Stare  Decisis — Its  Application  to 
Decisions  Involving  Constitutional  Interpretation,  58  Cent.  L.  J.  29;  Machen,  y 
The  Elasticity  of  the  Constitution,  14  Harv.  L.  Rev.  202, 206,  207, 209;  Chamber-  ^ 
lain,  The  Doctrine  of  Stare  Decisis  as  Applied  to  Decisions  of  Constitutional 
Questions,  3  Harv.  L.  Rev.  125;  Willoughby  on  the  Constitution,  sec.  28;  Will- 
oughby.  The  Supreme  Court  of  the  United  States,  76,  77;  and  also  Coudert, 
Certainty  and  Justice,  14  Yale  L.  J.  364;  Whitney,  The  Doctrine  of  Stare  Decisis, 

3  Mich.  L.  Rev.  89,  94  «<  seq.,  Ex  parte  Hardii^,  (191 1)  219  U.  S.  363,  378,  31 
Sup.  Ct.  324,  329;  Hertz  v.  Woodman,  (1910)  218  U.  S.  205,  212,  213,  30  Sup.  Ct. 
621,  622,  623;  Chicago,  B.  &  Q.  Ry.  Co.  v.  United  States,  (191 1)  220  U.  S.  559, 
577.  31  Sup.  Ct.  612,  616;  Ex  parte  Holman,  (1908)  79  S.  C.  9,  13,  60  S.  £.  19, 
21;  People  V.  Tompkins,  (1906)  i86  N.  Y.  413,  79  N.  E.  326;  Vail  v.  Arizona, 
(1907)  207  U.  S.  201,  205,  28  Sup.  Ct.  107,  108;  dissenting  opinion  in  Ealdn  v. 
Raub,  (1825)  12  S.  &  R.  (Pa.)  330,  346;  dissenting  opinion  in  Standard  Oil  Co.  v. 
United  States,  (i9ii)22iU.  S.  1,31  Sup.  Ct.  502. — ^As  to  the  formation  of  inde- 
pendent opinions  on  constitutional  questions  see  also  Marbury  v.  Madison, 
(1803)  I  Cranch,  137;  Thayer,  John  Marshall,  67,  98,  108;  Thayer,  The  Origin 
and  Scope  of  the  American  Doctrine  of  Constitutional  Law,  7  Harv.  L.  Rev. 
129,  reprinted  with  additional  notes  in  Thayer,  Legal  Essays;  Corwin,  The 
Supreme  Court  and  Unconstitutional  Acts  of  Congress,  4  Mich.  L.  Rev.  629, 
630;  Trickett,  The  Great  Usurpation,  40  Am.  L.  Rev.  374;  Pennoyer,  The  In- 
come Tax  Decision,  29  Am.  L.  Rev.  557;  Meigs,  The  Relation  of  the  Judiciary 
to  the  Constitution,  19  Am.  L.  Rev.  194-199;  dissenting  opinion  in  Abbott  v. 
Beddingfield,  (1899)  125  N.  C.  256,  268,  272,  294,  34  S.  E.  412,  415,  416,  424; 
dissenting  opinion  in  Eakin  v.  Raub,  (1825)  12  S.  &  R.  (Pa.)  330,  348,  351,  353, 
356;  Cooley,  Constitutional  Limitations,  7th  ed.,  228;  Bryce,  American  Common- 
wealth, 3d  ed.,  I,  244,  246,  268,  269;  Pierce,  Federal  Usurpation,  200.  The  argu- 
ment in  Clark,  The  Supremacy  of  the  Judiciary,  17  Harv,  L.  Rev.  17,  i8,  is  en- 
tirely unconvincing. 

*  See  Corwin,  The  Supreme  Court  and  Unconstitutional  Acts  of  Congress, 

4  Mich.  L.  Rev.  624;  Trickett,  Judicial  Dispensation  from  Congressional  Statutes, 
41  Am.  L.  Rev.  at  86,  87;  dissenting  opinion  in  Eakin  v.  Raub,  (1825)  12  S.  & 
R.  (Pa.)  330,  349.  Compare  Thayer,  The  Origin  and  Scope  of  the  American 
Doctrine  of  Constitutional  Law,'  7  Harv.  L.  Rev.  129,  reprinted  with  additional 
notes  in  Thayer,  Legal  Essays;  Laurel  H.  C.  v.  San  Francisco,  (1910)  2i6  U.  S. 
358.  365.  31  Sup.  Ct.  301,  302. 

*•  See  Thayer,  The  Origin  and  Scope  of  the  American  Doctrine  of  Constitu- 
tional Law,  7  Harv.  L.  Rev.  138  et  seq.,  reprinted  in  Thayer,  Legal  Essays;  Thayer, 
John  Marshall,  106,  108,  no;  Bordwell,  The  Function  of  the  Judiciary,  7  Col. 
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over  legislation.^^  The  Convention  of  1787  repeatedly  and  em- 
phatically refused  to  place  in  the  Constitution  such  a  grant  of 
power  to  the  courts/'  and  it  is  inconceivable  that  those  who  adopted 
the  Constitution  granted  a  similar  power  by  implication. 

Passing  Upon  the  Wisdom  or  Justice  of  Governmental  Action 

The  question  of  the  propriety  of  legislation  is  not  judicial  in 
its  nature.  That  question  has  been  entrusted  to  other  departments 
of  government.  The  Supreme  Court  has  declared  repeatedly  that 
it  has  no  right  to  inquire  into  the  wisdom  or  justice  of  acts  by  other 
organs  of  the  federal  government  or  by  the  states  or  their  organs 
of  government;"  and  some  of  those  statements  have  been  made  in 

L.  Rev.  337;  Knoxville  v.  Knoxville  W.  Co.»  (1909)  212  U.  S.  i,  8,  16,  29  Sup.  Ct. 
148,  150,  153;  Henderson  B.  Co.  v.  Henderson  City,  (1899)  173  U.  S.  592,  615, 
19  Sup.  Ct.  553,  562.  On  the  extent  to  which  this  principle  is  observed  by  the 
courts  see  19  Pol.  Sd.  Quar.  589;  21  Harv.  L.  Rev.  495,  499;  Collins,  The  Four- 
teenth Amendment  and  the  States,  168-170. 

"  The  opinion  in  Marbury  v.  Madison,  (1803)  i  Cranch,  137,  so  assumes. 
See  also  Muskrat  v.  United  Sutes,  (191 1)  219  U.  S.  346,  357,  31  Sup.  Ct.  250, 
254;  Elliot's  I>ebates,  V,  151,  344,  347;  Thayer,  The  Origin  and  Scope  of  the 
American  Doctrine  of  Constitutional  Law,  7  Harv.  L.  Rev.  129,  136  et  seq,,  re- 
printed in  Thayer,  Legal  Essays,  i,  11  «<  seq,;  Thayer,  John  Marshall,  chap.  5; 
discussion  in  Dorman  v.  State,  (1859)  34  Ala.  216,  232  et  seq,;  McMurtrie,  The 
Junddiction  to  Declare  Void  Acts  of  Legislation,  32  Am.  L.  Rev.  N.  S.  1094, 
1095,  1 103;  McMurtrie,  A  Last  Word  on  Constitutional  Construction,  33  Am. 
L.  Reg.  N.  S.  506. 

"See  note  11,  supra. 

"See  the  especially  strong  language  used  in  McCray  v.  United  States, 
(1904}  195  U.  S.  27,  54-61,  24  Sup.  Ct.  769,  776-778,  in  the  many  opinions  there 
quoted,  and  in  Atkin  v.  Kansas,  (1903)  191  U.  S.  207,  223,  24  Sup.  Ct.  124,  128; 
and  also  Noble  State  Bank  v.  Haskell,  (191 1)  219  U.  S.  575,  580,  31  Sup.  Ct. 
299»  300;  Oceanic  N.  Co.  v.  Stranahan,  (1909)  214  U.  S.  320,  340,  29  Sup.  Ct. 
671,  676;  United  States  v.  I>elaware  &  H.  Co.,  (1909)  213  U.  S.  366,  405,  29  Sup. 
Ct.  527,  535;  Twining  v.  New  Jersey,  (1908)  2H  U.  S.  78,  io6,  29  Sup  Ct.  14,  22; 
Hunter  v.  Pittsburgh,  (1907)  207  U.  S.  161,  176,  28  Sup.  Ct.  40,  45;  Lottery 
Case— Champion  v.  Ames,  (1903)  188  U.  S.  321,  363,  23  Sup.  Ct.  321,  329,  330; 
Louisville  &  N.  R.  Co.  v.  Kentucky,  (1902)  183  U.  S.  503,  512,  32  Sup.  Ct.  95, 
99;  New  Y.  &  N.  E.  R.  Co.  v.  Bristol,  (1894)  151  U.  S.  556,  570,  14  Sup.  Ct.  437. 
441 ;  Powell  V.  Pennsylvania,  (1888)  127  U.  S.  678,  686,  8  Sup.  Ct.  992, 1257,  996; 
Purity  E.  &  T.  Co.  v.  Lynch,  (1912)  226  U.  S.  192,  201,  33  Sup.  Ct.  44,  46;  Red 
"C"  O.  M.  Co.  v.  North  Carolina,  (1912)  222  U.  S.  380,  394,  395,  32  Sup.  Ct. 
152,  156;  Flint  V.  Stone  Tracy  Co.,  (1911)  220  U.  S.  107,  153,  154,  31  Sup.  Ct. 
342.  350;  Brodnax  v.  Missouri,  (191 1)  219  U.  S.  285,  293,  31  Sup.  Ct.  238,  240; 
Shevlin-Carpenter  Co.  v.  Minnesota,  (1910)  218  U.  S.  57,  70,  30  Sup.  Ct.  663, 
667;  District  of  Columbia  v.  Brooke,  (1909)  214  U.  S.  138,  150,  29  Sup.  Ct.  560, 
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language  which  was  decidedly  vigorous.  And,  indeed,  even  if 
there  were  no  constitutional  objection  to  the  making  of  such  an 
inquiry  by  the  court,  the  inconvenience  of  leaving  the  validity  of 

563;  Railroad  Comn.  of  Louisiana  v.  Cumberland  T.  &  T.  Co.,  (1909)  212  U.  S. 
414,  420,  29  Sup.  Ct.  357,  360;  Wateis-Pierce  Oil  Co.  v.  Deselms,  (1909)  212  U. 
S.  159,  174,  29  Sup.  Ct.  270,  274;  St.  Lx>ui8,  I.  M.  &  S.  Ry.  Co.  v.  Taylor,  (1908) 
210  U.  S.  281,  295,  28  Sup  Ct.  616,  621;  Armour  P.  Co.  v.  United  States,  (1908) 
209  U.  S.  56,  82,  28  Sup.  Ct.  428,  435;  Sauer  v.  New  York,  (1907)  206  U.  S.  536, 
547,  27  Sup.  Ct.  686,  689;  Hennington  v.  Georgia,  (1896)  163  U.  S.  299,  304,  16 
Sup.  Ct.  1086,  io88;  Chicago,  B.  &  Q.  R.  Co.  v.  McGuire,  (1911)  219  U.  S.  549, 
569,  31  Sup.  Ct.  259,  263;  Louisville  &  N.  R.  Co.  v.  Mottley,  (191 1)  219  U.  S. 
467,  474,  31  Sup.  Ct.  265,  267;  Ling  Su  Fan  v.  United  States,  (1910)  218  U.  S. 
302,  311,  31  Sup.  Ct.  21,  23;  Grenada  L.  Co.  v.  Mississippi,  (1910)  217  U.  S.  433, 
441,  30  Sup.  Ct.  535,  539;  Southwestern  Oil  Co.  v.  Texas,  (1910)  217  U.  S.  114, 
127,  30  Sup.  Ct.  496,  501;  Interstate  Com.  Comn.  v.  Illinois  C.  R.  Co.,  (1910) 
215  U.  S.  452,  470,  30  Sup.  Ct.  155,  160;  McLean  v.  Arkansas,  (1909)  211  U.  S. 
539t  547»  548,  29  Sup.  Ct.  206,  208;  Employers'  Liability  Cases— Howard  v. 
Illinois  C.  R.  Co.,  (1908)  207  U.  S.  463,  492,  28  Sup.  Ct.  141,  143;  Heath  &  M. 
M.  Co.  V.  Worst,  (1907)  207  U.  S.  338,  357,  28  Sup.  Ct.  114,  120;  Whitfield  v. 
Aetna  L.  I.  Co.,  (1907)  205  U.  S.  489,  495,  27  Sup.  Ct.  578,  579;  Patterson  v. 
Colorado,  (1907)  205  U.  S.  454,  461,  27  Sup  Ct.  556,  557;  St.  Mary's  F.  A.  P. 
Co.  V.  West  Virginia,  (1906)  203  U.  S.  183,  192,  27  Sup.  Ct.  132,  135;  Hooker  v. 
Los  Angeles,  (1903)  188  U.  S.  314,  320,  23  Sup.  Ct.  395,  397;  Patton  v.  Brady, 
(1902)  184  U.  S.  608,  623,  22  Sup.  Ct.  493,  498;  L'Hote  v.  New  Orleans,  (1900) 
177  U.  S.  587,  597,  20  Sup.  Ct.  791,  792;  Ohio  Oil  Co.  v.  Indiana,  (1900)  177  U.  S. 
190,  211,  20  Sup.  Ct.  576,  585;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Tompkins,  (1900) 
176  U.  S.  167,  173,  20  Sup.  Ct.  336,  338;  Fallbrook  Irr.  Dist.  v.  Bradley,  (1896) 
164  U.  S.  112,  157,  17  Sup.  Ct.  56,  62;  County  of  Mobile  v.  Kimball,  (i88o)  102 
U.  S.  691,  704;  Springer  v.  United  States,  (1880)  102  U.  S.  586,  594;  Ex  parte 
Siebold,  (1879)  lOO  U.  S.  371,  393;  Legal  Tender  Cases,  (1872)  12  Wall.  457, 
552;  discussion  in  the  case  of  Dorman  v.  State,  (1859)  34  Ala.  216,  235;  West 
Virginia  v.  Dent,  (1884)  25  W.  Va.  i,  21,  22;  Sedgwick,  Construction  of  Statu- 
tory and  Constitutional  Law,  2d  ed.,  154,  183  et  seq,;  21  Harv.  L.  Rev.  495;  4 
Harv.  L.  Rev.  386;  32  Am.  L.  Reg.  N.  S.  5,  596;  33  Am.  L.  Reg.  N.  S.  512;  Mc- 
Murtrie,  Observations  on  Mr.  Geoi*ge  Bancroft's  Plea  for  the  Constitution,  pp. 
5,  7, 26;  Bryce,  The  American  Commonwealth,  3d  ed.,  1, 253;  and  see  Willoughby, 
The  Nature  of  the  State,  77,  85;  Blackstone,  Commentaries,  I,  *9i.  Compare 
19  Pol.  Sci.  Quar.  589;  21  Harv.  L.  Rev.  495, 499,  Collins,  The  Fourteenth  Amend- 
ment and  the  States,  168-170,  on  the  extent  to  which  the  principle  is  observed 
by  the  courts;  Interstate  Com.  Comn.  v.  Union  P.  Ry.  Co.,  (1912)  222  U.  S. 
541.  547.  548,  32  Sup.  Ct.  108,  III;  Interstate  Com.  Comn.  v.  Illinois  C.  R.  Co. 
and  McLean  v.  Arkansas,  supra;  Michigan  C.  R.  Co.  v.  Powers,  (1906)  201  U.  S. 
245,  300,  26  Sup.  Ct.  459,  465;  United  States  v.  Joint  T.  Assn.,  (1898)  171  U.  S. 
505.  57i»  19  Sup.  Ct.  25,  32;  and  opinion  of  Chase,  J.,  in  Calder  v.  Bull,  (1798) 
3  Dall.  386,  388.  Justice  Chase,  it  will  be  remembered,  was  a  justice  who  left  the 
court  without  a  quorum  while  he  made  political  speeches,  who  even  made  such 
a  speech  to  a  grand  jury,  and  whose  conduct  in  the  Alien  and  Sedition  case  has 
been  severely  criticized. 
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a  law  in  uncertainty  for  years  and  of  allowing  a  court  upon  so  in- 
definite a  ground"  to  decide  retroactively  long  after  its  enactment 
that  the  law  was  void  ab  initio  would  constitute  a  very  grave  prac- 
tical objection  to  such  a  course." 

The  Ninth  Amendment 

Moreover,  the  declaration  of  the  Ninth  Amendment  that  "the 
enumeration  in  the  Constitution  of  certain  rights  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people"  merely 
provides  against  an  erroneous  inference  from  other  parts  of  the 
Constitution."  It  does  not  authorize  courts  to  refuse  to  enforce 
legislation  upon  the  ground  that  Congress  has  violated  rights 
unnamed  in  the  Constitution.  And  it  has  no  bearing  whatever 
upon  state  l^slation. 

Rule  Stated  in  Twining  v.  New  Jersey 

But  it  is  not  necessary  for  us  to  go  into  a  further  consideration 
of  the  authorities  in  support  of  this  position.  The  court  unques- 
tionably declared  correctly  when  it  said  in  Twining  v.  New  Jersey!^ 
'*  It  must  not  be  forgotten  that  in  a  free  representative  government 
nothing  is  more  fundamental  than  the  right  of  the  people  through 
their  appointed  servants  to  govern  themselves  in  accordance  with 

"  See  McMurtrie,  The  Jurisdiction  to  Declare  Void  Acts  of  Legislation,  ^ 
Am.  L.  Reg.  N.  S.  iioS;  with  which  compare  Pollock,  The  Law  of  Reason,  2 
Mich.  L.  Rev.  159,  173;  Pollock,  The  Expansion  of  the  Common  Law,  4  Col.  L. 
Rev.  171,  187. 

^*See  McMurtrie,  A  Last  Word  on  Constitutional  Construction,  33  Am.  L'^ 
Reg.  N.  S.  511,  512;  McMurtrie,  Note  on  Constitutional  Law,  33  Am.  L.  Reg' 
N.  S.  595;  Trickett,  The  Great  Usurpation,  40  Am.  L.  Rev.  362-365, 376;  Norton 
V.  Shelby  County,  (1886)  118  U.  S.  425,  442,  6  Sup.  Ct.  1121,  1125;  Smalley, 
Railroad  Rate  Control  (Publications  of  the  American  Economic  Assn.),  114- 
117;  Knoxville  v.  Knoxville  W.  Co.,  (1909)  212  U.  S.  i,  16,  29  Sup.  Ct.  148,  153; 
Collins,  The  Fourteenth  Amendment  and  the  States,  132,  136,  154,  158;  Hadley^ 
The  Eleventh  Amendment,  66  Cent.  L.  J.  71,  76;  Ransom,  Majority  Rule  and 
the  Judiciary,  62;  Cooley,  Constitutional  Limitations,  7th  ed.,  259;  Bryce, 
American  Commonwealth,  3d  ed.,  I,  250,  264;  and  also  Thayer,  John  Marshall^ 
102  et  seq.,  109.    Compare  McMurtrie,  ubi  supra,  33  Am.  L.  Reg.  N.  S.  507. 

^*See  Annab  of  Congress,  I,  456;  Thorpe,  Constitutional  History  of  the 
United  States,  II,  218;  The  Federalist,  No.  84;  Story  on  the  Constitution,  sec. 

^'  (1908)  211  U.  S.  78,  106,  107,  29  Sup.  Ct.  14,  22,  23.  Compare  ezpre*- 
iions  in  that  opinion  quoted  in  note  3,  supra. 
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their  own  will,  except  so  far  as  they  have  restrained  themselves  by 
constitutional  limits  specifically  established,  and  that  in  our  pe- 
culiar dual  form  of  government  nothing  is  more  fundamental  than 
the  full  power  of  the  state  to  order  its  own  affairs  and  govern  its 
own  people,  except  so  far  as  the  Federal  Constitution  expressly 
or  by  fair  implication  has  withdrawn  that  power.  The  power  of 
the  people  of  the  states  to  make  and  alter  their  laws  at  pleasure 
is  the  greatest  security  for  liberty  and  justice,  this  court  has  said 
in  Huriado  v.  California.^  We  are  not  invested  with  the  juris- 
diction to  pass  upon  the  expediency,  wisdom  or  justice  of  the  laws 
of  the  states  as  declared  by  their  courts,  but  only  to  determine 
their  conformity  with  the  Federal  Constitution  and  the  paramount 
laws  enacted  pursuant  to  it.  Under  the  guise  of  interpreting  the 
Constitution  we  must  take  care  that  we  do  not  import  into  the  dis- 
cussion our  own  personal  views  of  what  would  be  wise,  just  and 
fitting  rules  of  government  to  be  adopted  by  a  free  people  and  con- 
found them  with  constitutional  limitations.  The  question  before 
us  is  the  meaning  of  a  constitutional  provision  which  forbids  the 
states  to  deny  to  any  person  due  process  of  law.  In  the  decision 
of  this  question  we  have  authority  to  take  into  account  only  those 

fundamental  rights  which  are  expressed  in  that  provision. " 

»  — 

Extra-Constitutional  Restraints  and  Rights 

And  yet  in  a  number  of  other  cases,  as  we  have  already  pointed 
out,**  there  are  expressions  in  favor  of  the  recognition  of  extra- 
constitutional  restraints  and  rights.  It  is  quite  probable  that  there 
is  no  case  in  which  that  position  constitutes  the  only  avowed 
ground  for  the  decision.*®    Indeed,  the  Supreme  Court  itself  has 

"  (1884)  no  U.  S.  516,  535, 4  Sup.  Ct.  Ill,  392, 121. 

''Seep.  441,  su^a. 

^  "It  may  be  remarked  here  that  the  doctrine  of  declaring  l^slative  acts 
void  as  being  contrary  to  the  constitution,  waa  probably  helped  into  existence 
by  a  theory  which  found  some  favor  among  our  ancestors  at  the  time  of  the 
Revolution,  that  courts  might  disregard  such  acts  if  they  were  contrary  to  the 
fundamental  maxims  of  morality,  or,  as  it  was  phrased,  to  the  laws  of  nature. 
Such  a  doctrine  was  thought  to  have  been  asserted  by  English  writers,  and  even 
by  judges  at  times,  but  was  never  acted  on.  It  has  been  repeated  here,  as  a 
matter  of  speculation,  by  our  earlier  judges,  and  occasionally  by  later  ones;  but 
in  no  case  within  my  knowledge  has  it  ever  been  enforced  where  it  was  the  single 
and  necessary  ground  of  the  decision,  nor  can  it  be,  unless  as  a  revolutionary 
measiue:"  Thayer,  The  Origin  and  Scope  of  the  American  Doctrine  of  Consti- 
tutional Law,  7  Harv.  L.  Rev.  129,  133,  reprinted  in  Thayer,  Legal  Essays,  i, 
6,  7.    See  also  notes  to  above  passage. 
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said  recently  that  rarely  if  ever  has  it  been  unable  to  find  some 
remedy  consistent  with  the  law  for  acts  which  violated  natural 
justice."  Yet  the  fact  remains  that  in  a  number  of  instances  the 
court  speaks  of  restraints  and  rights  which,  in  view  of  the  history 
of  some  of  the  terms  used  and  the  conceptions  involved  in  others  of 
the  terms,  are  clearly  considered  as  existing  regardless  of  consti- 
tutional provisions.  And  while  the  court  upon  some  of  those  oc- 
casions speaks  of  restraints  and  rights  which  it  designates  in  those 
terms  as  supported  by  the  constitutions,  it  does  not  by  the  use  of 
such  language  show  that  consistency  exists  between  the  basic  idea 
that  there  are  extra-constitutional  restraints  and  rights  which  may 
be  enforced  against  all  organs  of  government  and  the  other  basic 
idea  that  some  organs  of  government  have  all  governmental  powers 
*acept  those  which  are  denied  to  them  by  the  constitutions. 

Inalienable  Rights 

There  are  a  few  statements  in  approval  of  the  theory  of  in- 
alienable rights  in  opinions  which  are  not  very  recent;**  and  even 

^  "Suffice  it  to  say,  that  the  courts  have  rarely,  if  ever,  felt  themselves  so 
restrained  by  technical  rules  that  they  could  not  find  some  remedy,  consistent 
with  the  law,  for  acts,  whether  done  by  government  or  by  individual  persons, 
that  violated  natural  justice  or  were  hostile  to  the  fundamental  principles  devised 
for  the  protection  of  the  essential  rights  of  property:"  Monongahela  B.  Co.  v. 
United  States,  (1910)  ii6  U.  S.  177,  195,  30  Sup.  Ct.  356, 361.  See  also  Corwin, 
The  Supreme  Court  and  the  Fourteenth  Amendment,  7  Mich.  L.  Rev.  643, 
where  it  is  said,  "Given  a  sufficient  hardihood  of  purpose  at  the  rack  of  exegesis, 
and  any  document,  no  matter  what  its  fortitude,  will  eventually  give  forth  the 
meaning  required  of  it;"  and  the  language  of  Harlan,  J.,  when  orally  announcing 
his  dissent  from  the  decision  in  Standard  Oil  Co.  v.  United  States,  (191 1)  printed 
in  68  Legal  Intelligencer,  p.  318,  col.  4.    And  see  24  Harv.  L.  Rev.  at  470,  471. 

"  In  Cummings  v.  Missouri,  (i866)  4  Wall.  277,  which  was  decided  before 
the  adoption  of  the  Fourteenth  Amendment,  and  in  which  an  ex  post  facto  law 
was  declared  unconstitutional,  the  court  said,  speaking  by  Justice  Field,  that  the 
'  'theory  upon  which  our  political  institutions  rest  is,  that  all  men  have  certain 
inalienable  rights:"  4  Wall,  at  321.  But  in  the  Slaughter  House  Cases,  (1872) 
16  Wall.  36,  which  were  decided  after  the  adoption  of  the  Fourteenth  Amend- 
ment, while  Justice  Field  reiterated  his  views  concerning  the  existence  of  inalien- 
able rights  in  a  dissenting  opinion  in  which  three  other  justices  concurred,  (16 
Wall,  at  96,  105,  no.  III)  those  views  were  rejected  by  a  majority  of  the  court; 
and  in  Butchers'  U.  Co.  v.  Crescent  C.  Co.,  (1884)  m  U.  S.  746,  4  Sup.  Ct. 
652,  while  similar  views  were  expressed,  (in  U.  S.  at  756,  757,  762,  4  Sup.  Ct. 
at  657,  660)  they  were  expressed  only  in  opinions  which  concurred  in  the  judg- 
ment upon  grounds  which  did  not  appeal  to  a  majority  of  the  court  and  the  ac- 
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in  some  of  the  more  recent  cases  there  are  casual  dicta  in  which  it 
is  assumed  that  there  are  inalienable  rights." 

Natural  Justice,  Natural  Rights 

There  are  some  mild  expressions  in  several  other  opinions  in 
favor  of  judicial  recognition  of  natural  justice  or  natural  rights 
as  possessing  authority  superior  to  legislation,^  although  in  still 
other  opinions  such  superiority  is  denied.** 

ceptance  of  which  would  have  meant  the  overruling  of  the  Slaughter  House 
decision.  A  statement  from  one  of  those  "concurring"  opinions  in  the  Butchers' 
Union  case  was,  however,  referred  to  with  approval  in  the  opinion  of  the  court 
in  Allgeyer  v.  Louisiana,  (1897  )i65  U.  S.  578,  589,  17  Sup.  Ct.  427,  431.  And 
see  Corwin,  The  Doctiine  of  Due  Process  of  Law  Before  the  Civil  War,  24  Harv. 
L.  Rev.  366,  375;  with  which  compart  Satterle<>  y.  Matthewson,  (1829)  2  Pet. 
380,  413,  414- 

"Frisbie  v.  United  States,  (1895)  157  U.  S.  i6o,  165,  15  Sup.  Ct.  586,  588; 
Jacobson  v.  Massachusetts,  (1905)  197  U.  S.  ii,  29,  25  Sup.  Ct.  358,  362;  Twin- 
ing V.  New  Jersey,  (1908)  211  U.  S.  78,  106,  no,  113,  29  Sup.  Ct.  14,  22,  24, 25. 
See  also  211  U.  S.  at  loi,  102,  29  Sup.  Ct.  at  20,  21,  quoted  in  note  3,  on  p.  442, 
supra.    Compare  discussion  on  p.  456,  infra. 

"  Dicta  in  Holden  v.  Hardy,  (1898)  169  U.  S.  366,  390,  18  Sup.  Ct.  383, 
387;  Turpin  v.  Lemon,  (1902)  187  U.  S.  51,  57,  60,  23  Sup.  Ct.  20,  23,  24;  Arndt 
V.  Griggs,  (1890)  134  U.  S.  316,  321,  10  Sup.  Ct.  557,  559,  of  which  the  passage 
last  cited  may  possibly  express  the  thought,  on  which  we  shall  not  now  comment, 
that  specific  provisions  of  the  Constitution  will  be  enforced  literally  but  that  a 
provision  which  the  court  considers  less  definite  will  be  applied  only  against 
governmental  actions  which  the  court  considers  to  be  against  natural  justice. 
See  also  Monongahela  B.  Co.  v.  United  States,  (1910)  216  U.  S.  177,  195,  30 
Sup.  Ct.  356,  361 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  (1897)  166  U.  S.  226,  236, 
17  Sup.  Ct.  581,  584;  Hurtado  v.  California,  (1884)  no  U.  S.  516,  535,  4  Sup. 
Ct.  Ill,  292,  120;  License  Tax  Cases,  (1866)  5  Wall.  462,  469;  Terrett  v.  Taylor, 
(1815)  9  Cranch,  43,  52;  language  of  Chase,  J.,  in  Calder  v.  Bull,  (1798)  3  Dall. 
386,  388;  dissenting  opinion  in  Chicago,  B.  &  Q.  Ry.  Co.  v.  People,  (1906)  200 
U.  S.  561,  598,  599,  26  Sup.  Ct.  341,  352;  dissenting  opinion  in  Slaughter  House 
Cases,  (1872  )i6  Wall.  36,  96;  "concurring"  opinion  in  Butchers'  U.  Co.  v.  Cres- 
scent  C.  Co.,  (1884)  in  U.  S.  746,  754, 4  Sup  Ct.  652, 659. 

"  New  Y.  &  N.  E.  R.  Co.  v.  Bristol,  (1894)  151  U.  S.  556,  570,  14  Sup.  Ct. 
437,  441.  And  see  language  of  Iredell,  J.,  in  Calder  v.  Bull,  (1798)  3  Dall.  386, 
3981  399;  Elliot's  Debates,  V,  344  et  seq.;  dissenting  opinion  in  Loan  Assn.  v. 
Topeka,  (1875)  20  Wall.  655,  668;  language  of  author  of  opinion  in  Loan  Assn. 
V.  Topeka  in  dissenting  opinion  in  Hepburn  v.  Griswold,  (1869)  8  Wall.  603, 
638,  (the  decision  in  Hepburn  v.  Griswold  from  which  he  dissented  was  over- 
ruled in  the  Legal  Tender  Cases,  (1870)  12  Wall.  457,  and  the  decision  which  he 
announced  in  Loan  Assn.  v.  Topeka  was  somewhat  explained  by  him  in  David- 
son V.  New  Orleans,  (1877)  96  U.  S.  97,  105);  quotation  in  note  20,  supra;  Hed- 
derich  v.  State,  (1885)  loi  Ind.  564,  566,  i  N.  E.  47;  Dorman  v.  State,  (1859) 
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Fundamental  Rights 

In  cases  which  arose  after  the  Spanish  war  there  are  sugges- 
tions that,  while  some  of  the  provisions  of  the  Federal  Constitu- 
tion are  not  in  force  in  territory  which  is  subject  to  the  federal 
government  but  which  has  not  been  "incorporated"  into  the  United 
States,  yet  in  such  territory  even  "where  there  is  no  direct  command 
of  the  Constitution  which  applies,  there  may  nevertheless  be  re- 
strictions of  so  fundamental  a  nature  that  they  cannot  be  trans- 
gressed, although  not  expressed  in  so  many  words  in  the  Consti- 
tution."" 

34  Ala.  216,  233  ei  seq.;  Black,  Constitutional  Law,  3d  ed.,  p.  72;  Dec.  Dig., 
Const.  Law,  sec.  39;  Bryce,  American  Commonwealth,  3d  ed.,  I,  447;  Patterson, 
The  United  States  and  the  States  Under  the  Constitution,  2d  ed.,  p.  10;  Suther- 
land, Statutory  Construction,  2d  ed.,  sec.  85;  Cooley,  Constitutional  Limita- 
tions, 7th  ed.,  233;  Sedgwick,  Construction  of  Statutory  and  Constitutional 
Law,  2d  ed.,  154-159;  McMurtrie,  The  Jurisdiction  to  Declare  Void  Acts  of  Legis- 
lation, 32  Am.  L.  Reg.  N.  S.  1108;  McMurtrie,  A  Last  Word  on  Constitutional 
Construction,  33  Am.  L.  Reg.  N.  S.  512. — On  the  theory  of  natural  justice  see  also 
note  32,  infra. 

^  ''Whilst,  therefore,  there  is  no  express  or  implied  limitation  on  Congress 
in  exercising  its  power  to  create  local  governments  for  any  and  all  of  the  terri- 
tories, by  which  that  body  is  restrained  from  the  widest  latitu  de  of  discretion, 
it  does  not  follow  that  there  may  not  be  inherent,  though  unexpressed,  prindplee 
which  are  the  basis  of  all  free  government  which  cannot  be  with  impunity  trans- 
cended. But  this  does  not  suggest  that  every  express  limitation  of  the  Consti- 
tution which  is  applicable  has  not  force,  but  only  signifies  that  even  in  cases 
where  there  is  no  direct  command  of  the  Constitution  which  applies,  there  may 
nevertheless  be  restrictions  of  so  fundamental  a  nature  that  they  cannot  be  trans- 
gressed, although  not  expressed  in  so  many  words  in  the  Constitution:"  from 
separate  opinion  in  Downes  v.  Bidwell,  (1901)  182  U.  S.  244,  290,  291,  21  Sup. 
Ct.  770,  788,  by  White,  J.,  in  which  Shiras  and  McKenna,  JJ.,  concurred  and  with 
which  Gray,  J.,  agreed  in  substance  The  above  language  was  quoted  with  ap- 
parent approval  by  Day,  J.,  in  the  opinion  of  the  court  in  Dorr  v.  United  States, 
<I904)  195  U.  S.  138,  147,  24  Sup.  Ct.  808,  812.  The  sUtement  of  Bradley,  J., 
In  the  Mormon  Church  Case — ^Late  Corporation  of  the  Church  of  Jesus  Christ  v. 
United  States,  (1890)  136  U.  S.  i,  44,  10  Sup.  Ct.  792,  803,  that  "Doubtlesi 
Congress,  in  legislating  for  the  Territories  would  be  subject  to  those  fundamental 
limitations  in  favor  of  personal  rights  which  are  formulated  in  the  Constitution 
and  its  Amendments;  but  these  limitations  would  exist  rather  by  inference  and 
the  general  spirit  of  the  Constitution  from  which  Congress  derives  all  its  powers, 
than  by  any  express  and  direct  application  of  its  provisions, "  is  quoted  with  ap- 
proval by  Brown,  J.,  in  his  separate  (pinion  in  Downes  v.  Bidwell,  (1901)  182 
U.  S.  244,  268,  21  Sup.  Ct.  770,  780,  and  is  also  quoted  in  the  opinion  of  the  court 
in  Dorr  v.  United  States,  (1904)  I95  U.  S.  138,  146,  24  Sup.  Ct.  808,  812.  See 
also  opinion  of  the  court  in  Dorr  v.  United  States,  (1904)  195  U.  S.  138,  148,  24 
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And  in  other  cases  which  arose  in  territory  which  is  unques- 
tionably part  of  the  United  States  there  are  expressions  of^which 
the  precise  meaning  is  doubtful  but  which  may  indicate  the  posi- 
tion that  ''fundamental  rights"  are  as  such  inviolable;*^  although 

Sup.  Ct.  808,  812;  separate  opinions  of  Brown,  J.,  in  Hawaii  v.  Manldchii  (1903) 
190  U.  S.  197,  3i8,  33  Sup.  Ct.  787,  791;  Downes  v.  Bidwell,  (1901)  182  U.  S. 
.244,  282,  21  Sup.  Ct.  770,  785;  and  opinion  of  court  in  Knowlton  v.  Moore, 
(1900)  178  U.  S.  41, 109,  20  Sup.  Ct.  747,  774,  quoted  in  opinion  last  cited.  Con- 
sider, however,  the  vigorous  criticisms  of  the  views  expressed  above  in  McClain, 
Written  and  Unwritten  Constitutions  in  the  United  States,  6  Col.  L.  Rev.  69, 
73,  79,  80:  Patterson,  The  United  States  and  the  States  Under  the  Constitution, 
^d  ed.,  p.  10;  Pierce,  Federal  Usurpation,  228  et  seq.;  Campbell  v.  Jackman  Bros. 
(1908)  140  Iowa,  475, 118  N.  W.  755;  Ward  L.  Co.  v.  Henderson-White  M.  Co., 
<I907)  107  Va.  626,  59  S.  E.  476. 

"  In  United  States  v.  Cruikshank,  (1875)  92  U.  S.  542,  554,  the  court  said 
that  the  Fourteenth  Amendment  ''simply  furnishes  an  additional  guaranty 
against  any  encroachment  by  the  states  upon  the  fundamental  rights  which 
belong  to  every  citizen  as  a  member  of  society. "  But  this  was  a  mere  dictum. 
In  Knowlton  v.  Moore,  (1900)  178  U.  S.  41,  109,  30  Sup.  Ct.  747,  774,  the  court 
mentioned  the  contention  that  it  could  apply  ''inherent  and  fundamental  prin- 
tnples  for  the  protection  of  the  individual,  even  though  there  be  no  express  au* 
thority  in  the  Constitution  to  do  so,"  but  said  that  the  facts  of  the  case  were  not 
«uch  as  to  require  the  court  to  consider  that  contention.  In  Hurtado  v.  Cali- 
fornia, (1884)  no  U.  S.  516,  534,  535,  4  Sup.  Ct.  Ill,  292,  120,  the  court  said 
that  the  provision  for  due  process  of  law  in  the  Fifth  Amendment  "refers  to  that 
law  of  the  land  which  derives  its  authority  from  the  legislative  powers  conferred 
4tpon  Congress  by  the  Constitution  of  the  United  States,  exercised  within  the 
limits  therein  prescribed,  and  interpreted  according  to  the  principles  of  the  com- 
mon law.  In  the  Fourteenth  Amendment,  by  parity  of  reasoning,  it  refers  to 
that  law  of  the  land  in  each  state,  which  derives  its  authority  from  the  inherent 
and  reserved  powers  of  the  state,  exerted  within  the  limits  of  those  fundamental 
principles  of  liberty  and  justice  which  lie  at  the  base  of  all  our  civil  and  political 
institutions,  and  the  greatest  security  for  which  resides  in  the  right  of  the  people 
to  make  their  own  laws,  and  alter  them  at  their  pleasure. "  A  large  part  of  this 
statement  is  repeated  in  In  re  Kemmler,  (1890)  136  U.  S.  436,  448,  10  Sup.  Ct. 
930»  934>  and  part  of  it  which  relates  to  the  Fourteenth  Amendment  is  repeated  in 
Twining  v.  New  Jersey,  (1908)  211  U.  S.  78,  102,  29  Sup.  Ct.  14,  31,  in  such  a 
connection  that  it  is  quite  possible  that  it  b  given  a  meaning  different  from  that 
which  was  originally  intended.  In  other  portions  of  the  opinion  in  the  Hurtado 
case  the  court  assumed,  as  it  has  often  done,  that  the  provision  for  due  process  of 
law,  standing  alone,  has  the  same  meaning  in  both  the  Fifth  Amendment  and  the 
Fourteenth  Amendment,  and  in  the  passage  quoted  the  court  uses  the  expression 
'  'by  parity  of  reason. "  It  b,  therefore,  quite  probable  that  the  court  referred  to 
''the  fundamental  principles  of  liberty  and  justice"  merely  for  rhetorical  effect 
and  that  it  did  not  seriously  intend  to  declare  that  the  provision  in  the  Fourteenth 
Amendment  possesses  a  scope  wider  than  that  which  the  court  in  the  passage 
quoted  declares  to  be  the  scope  of  the  provision  in  the  Fifth  Amendment.    In 
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from  the  language  used  in  still  other  opinions  it  seems  quite  possible 
that  usually  if  not  always  when  the  court  says  that  the  Fourteenth 
Amendment  protects  fundamental  rights  it  means  merely  that  in 
interpreting  provisions  which  are  couched  in  general  language  it 
may  regard  the  maxim  **de  minimis  non  curat  /«c."" 

Howard  v.  Kentucky,  (1906)  200  U.  S.  164,  173,  26  Sup.  Ct.  189,  191,  the  court 
said, '  'It  may  be  admitted  that  the  words  'due  process  of  law,'  as  used  in  the  Four- 
teenth Amendment,  protect  fundamental  rights."  See  also  American  L.  Co. 
V.  Zeiss,  (191 1)  219  U.  S.  47,  66,  31  Sup.  Ct.  200,  207;  Carroll  v.  Greenwich  L 
Co.,  (1905)  199  U.  S.  401,  410,  26  Sup.  Ct.  66,  67;  Backus  v.  Fort  S.  U.  D.  Co., 
(1898)  169  U.  S.  557,  576,  i8  Sup.  Ct.  445,  452;  Twining  v.  New  Jersey,  (1908) 
211  U.  S.  78,  loi,  102,  106,  no,  29  Sup.  Ct.  14,  20,  22,  24  (with  which  compare 
211  U.  S.  at  107,  29  Sup.  Ct.  at  23);  the  concession  simply  for  argument  in  Mc- 
Cray  v.  United  States,  (1904)  195  U.  S.  27,  63,  64,  24  Sup.  Ct.  769,  779,  780; 
"concurring"  opinion  in  Butchers'  U.  Co.  v.  Crescent  C.  Co.,  (1884)  m  U.  S» 
746,  759,  4  Sup  Ct.  652,  661,  662;  dissenring  opinions  in  Slaughter  House  Cases, 
(1872)  16  Wall.  36,  87,  95,  106,  114,  116. 

"In  Watson  v.  Maryland,  (1910)  218  U.  S.  173,  177,  30  Sup.  Ct.  644,  646^ 
the  court  said,  ''The  federal  courts  can  only  interfere  when  fundamental  righta 
guaranteed  by  the  Federal  Constitution  are  violated  in  the  enactment  of  such 
statutes."  In  Ballard  v.  Hunter,  (1907)  204  U.  S.  241,  262,  27  Sup.  Ct.  261, 
269,  it  said,  "The  laws  of  a  state  come  under  the  prohibition  of  the  Fourteenth 
Amendment  only  when  they  infringe  fundamental  rights.  A  law  must  be  framed 
and  judged  of  in  consideration  of  the  practical  affairs  of  man."  In  Rogers  v. 
Peck,  (1905)  199  U.  S.  425,  434,  26  Sup.  Ct.  87,  89,  the  court  said,  "It  is  only 
where  fundamental  rights,  specially  secured  by  the  Federal  Constitution,  are 
invaded,  that  such  interference  is  warranted,"  and  this  position  was  cited  in 
Franklin  v.  South  Carolina,  (1910)  218  U.  S.  161,  165,  30  Sup.  Ct.  640,  641.  la 
Brown  v.  New  Jersey,  (1899)  175  U.  S.  172,  175,  20  Sup.  Ct.  77,  78,  the  court 
said  that  the  state  has  full  control  over  the  procedure  in  its  courts  both  in  civil 
and  criminal  cases,  "subject  only  to  the  qualification  that  such  procedure  must 
not  work  a  denial  of  fundamental  rights  or  conflict  with  specific  and  applicable 
provisions  of  the  Federal  Constitution,"  and  this  statement  was  repeated  with 
approval  in  West  v.  Lx>uisiana,  (1904)  194  U.  S.  258,  263,  24  Sup.  Ct.  650,  652; 
Waters-Pierce  Oil  Co.  v.  Texas,  (1909)  212  U.  S.  86,  107,  29  Sup.  Ct.  220,  225. 
If  the  language  just  quoted  may  be  interpreted  as  suggested  in  the  text,  no  ob- 
jection can  be  made  to  the  position  of  the  court,  but  the  expressions  in  those 
opinions  are  quite  objectionable  if  they  are  on  a  par  with  the  suggestions  con- 
tained in  the  dicta  in  Lawton  v.  Steele,  (1894)  152  U.  S.  133,  140,  14  Sup.  Ct. 
499 •  502,  that  "An  act  of  the  legislature  which  has  for  its  object  the  preservation 
of  the  public  interests  against  the  illegal  depredations  of  private  individuals 
ought  to  be  sustained,  unless  it  is  plainly  violative  of  the  Constitution  or  sub- 
versive of  private  rights,"  and  in  Halter  v.  Nebraska,  (1907)  205  U.  S.  34,  45, 
27  Sup.  Ct.  419,  423,  that  "It  would  be  going  very  far  to  say  that  the  statute  in 
question  had  no  reasonable  connection  with  the  common  good  and  was  not  pro- 
motive of  the  peace,  order  and  well-being  of  the  people.  Before  this  court  can 
hold  the  statute  void  it  must  say  that  and,  in  addition,  adjudge  that  it  violates. 
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"Essential  Nature  of  All  Free  Governments." 

The  court  has  also  said  that  upon  all  organs  of  government 
there  are  limitations  "which  grow  out  of  the  essential  nature  of  all 
free  governments."" 

rights  secured  by  the  Constitution  of  the  United  States.  We  cannot  so  say  and 
cannot  so  adjudge;"  and  with  the  language  of  Field,  J.,  dissenting,  in  Slaughter 
House  Cases,  (1872)  16  Wall.  36,  87. — On  the  subject  of  this  note  in  general  see 
also  other  statements  in  West  v.  Louisiana,  (1904)  194  U.  S.  258,  263,  24  Sup.  Ct 
650,  652;  and  also  Allen  v.  Georgia,  (1897)  166  U.  S.  138,  140,  141,  17  Sup.  Ct. 
525,  526;  Wilson  V.  North  Carolina,  (1898)  169  U.  S.  586,  594,  18  Sup.  Ct.  435, 
438. 

*•  Madisonville  T.  Co.  v.  St.  Bernard  M.  Co.,  (1905)  196  U.  S.  239,  251, 
252,  25  Sup.  Ct.  251,  256;  Loan  Assn.  v.  Topeka,  (1874)  so  Wall.  655,  662,  663 
(where  the  declaration  was  made  in  spite  of  an  able  and  unanswerable  dissenting 
opinion  from  CIi£ford,  J.;  see  also  the  language  of  the  author  of  the  opinion  in 
Loan  Assn.  v.  Topeka  in  dissenting  opinion  in  Hepburn  v.  Griswold,  (1869)  8 
Wall.  603,  638;  the  decision  in  Hepburn  v.  Griswold  from  which  he  dissented 
was  overruled  in  the  Legal  Tender  Cases,  (1870)  12  Wall.  457,  and  the  decision 
which  he  announced  in  Loan  Assn.  v.  Topeka  was  somewhat  explained  by  him  in 
Davidson  v.  New  Orleans,  (1877)  96  U.  S.  97,  105).  See  also  Terrett  v.  Taylor, 
(1815)  9  Cranch,  43,  50,  51,  52,  a  case  which,  it  will  be  noted,  came  from  a  lower 
federal  court  and  not  from  a  state  court,  but  where  the  opinion  should  have  re- 
ferred simply  to  the  impairment  of  contract  clause;  dictum  in  Holden  v.  Hardy, 
(1898)  169  U.  S.  366,  389,  18  Sup.  Ct.  383,  387;  the  concession  simply  for  align- 
ment in  McCray  v.  United  States,  (1904)  195  U.  S.  27,  63,  24  Sup.  Ct.  769,  779; 
suggestion  in  Giozza  v.  Tieman,  (1893)  148  U.  S.  657,  66i,  13  Sup.  Ct.  721,  723 
(with  which  suggestion  compare  language  of  author  of  that  opinion  in  McPherson 
v.  Blacker,  (1892)  146  U.  S.  i,  25,  13  Sup.  Ct.  3,  7;  New  Y.  &  N.  E.  R.  Co.  v. 
Bristol,  (1894)  151  U.  S.  556.  570,  14  Sup.  Ct.  437,  441);  dictum  in  Hurtado  v. 
California,  (1893)  no  U.  S.  516,  535,  4  Sup.  Ct.  in,  292,  120,  (discussed  in  note 
27,  supra);  dictum  in  Wilkinson  v.  Leland,  (1829)  2  Pet.  627,  656-658;  separate 
opinion  of  Chase,  J.,  in  Calder  v.  Bull,  (1798)  3  Dall.  386,  388;  suggestion  in 
Fletcher  v.  Peck,  (1810)  6  Cranch,  87,  135,  136.  The  suggestion  last  cited  is 
explained  in  Satterlee  v.  Matthewson,  (1829)  2  Pet.  380,  413,  414,  where,  after 
saying  that  a  state  law  which  divested  rights  which  had  been  vested  by  law,  but 
which  did  not  impair  the  obligation  of  any  contract,  would  not  violate  the  Con* 
stitution  of  the  United  States,  the  court  pointed  out  that  the  suggestion  in 
Fletcher  v.  Peck  must  be  considered  simply  as  relating  to  the  state  constitu- 
tion, which  the  court  might  interpret  in  a  case  which  like  Fletcher  v.  Peck,  came 
to  it  from  a  federal  court  and  not  from  a  state  court. — ^With  the  citations  in  this 
note  compare  language  of  Iredell,  J.,  in  Calder  v.  Bull,  (1798)  3  Dall.  386,  398; 
Dorman  v.  State,  (1859)  34  Ala.  216,  232  et  seq.;  Black,  Constitutional  Law,  3d. 
ed.,  p.  72,  2d  ed.,  pp.  63,  64;  Patterson,  The  United  States  and  the  States  Under 
the  Constitution,  2d  ed.,  p.  10;  Cooley,  Constitutional  Limitations,  7th  ed., 
237-239;  McClain,  Unwritten  Constitutions  in  the  United  States,  15  Harv.  L. 
Rev.  531;  Story  on  the  O>nstitution,  5th  ed.,  H,  568,  note;  Dale,  Implied  Limi- 
tations Upon  Legislative  Power,  24  Am.  Bar  Assn.  Proc.  294,  315-319. — ^There  is 
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Discussion  on  Inalienable  Rights,  etc. 

The  statements  concerning  inalienable  rights  to  which  we 
have  referred  follow  the  language  of  a  broad  assertion  of  general 
principle  which  is  made  at  the  outset  of  th6  Declaration  of  Inde- 
pendence. But  the  assertion  of  such  a  general  principle  in  the 
Declaration  of  Independence  does  not  show  that  the  courts  may 
declare  that  l^slation  is  void  because  it  violates  what  the  courts 
may  determine  to  be  inalienable  rights,  for  the  Declaration  is  not 
part  of  the  Constitution  of  the  United  States,*'  and  even  if  it  were 
part  of  that  Constitution  it  would  be  going  far  to  say  that  the  general 
statement  of  the  Declaration  of  Independence  that  men  possess 
inalienable  rights  should  be  given  a  weight  which  the  court  refuses^ 
to  give  to  the  general  statements  in  the  Preamble  to  that  Consti- 
tution which  was  framed  in  1787.  The  statements  concerning 
inalienable  rights  are,  therefore,  in  the  same  cat^;ory  as  those 
concerning  natural  justice,  those  concerning  the  possession  of 
fundamental  rights  which  are  not  expressed  in  the  constitutions 
and  those  concerning  rights  which  are  said  to  grow  out  of  the  es- 
sential nature  of  all  free  governments. 

As  to  all  such  statements  it  is  sufficient  to  say  that  the  pre- 
mises upon  which  they  are  based  have  been  abandoned  by  thought- 

«  dictum  in  Jacobson  v.  Massachusetts,  (1905)  197  U.  S.  11,  29,  25  Sup.  Ct.  358, 
362,  that '  'there  is,  of  course,  a  sphere  within  which  the  individual  may  assert  the 
supremacy  of  his  own  will,  and  rightfully  dispute  the  authority  of  any  human 
government,  especially  of  any  free  government  existing  under  a  written  consti- 
tution, to  interfere  with  the  exercise  of  that  will. "  But,  of  course,  it  cannot  be 
«uccessfully  contended  that  in  all  free  governments  in  which  there  are  written 
constitutions  the  courts  may  interfere  to  enforce  the  provisions  of  those  consti- 
tutions. And  even  in  the  United  States,  where  the  courts  do  enforce,  with  some 
exceptions,  the  provisions  of  the  written  constitutions,  the  mere  fact  that  a  con- 
stitution is  written  is  immaterial  apart  from  the  contents  of  that  constitution, 
unless,  indeed,  we  may  say  that  "given  a  sufficient  hardihood  of  purpose  at  the 
rack  rf  exegesis,  and  any  document,  no  matter  what  its  fortitude,  wiU  even- 
tually give  forth  the  meaning  required  of  it : "  7  Mich.  L.  Rev.  643. 

^  Yet  the  language  of  Bradley,  J.,  dissenting,  in  Slaughter  House  Cases, 
(1872)  x6  Wall.  36,  120;  concurring  in  Butchers'  U.  Co.  v.  Crescent  C.  Co., 
(1884)  III  U.  S.  746,  762, 4  Sup.  Ct.  652, 657,  suggests  that  it  was  his  opinion  that 
our  modem  legislative  bodies  are  restrained  even  by  some  of  the  old  English 
statutes.  Compare  Beard,  The  Supreme  Court  and  the  Constitution,  chap.  4, 
as  showing  the  relation  of  the  Constitution  to  the  Declaration  of  Independence. 

n  Jacobson  v.  MassachusetU,  (1905)  197  U.  S.  11,  22,  25  Sup.  Ct.  358,  359. 
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ful  men  for  over  a  century,"  that  those  statements  are  against 
the  vast  weight  of  direct  authority,  and  that  the  court  has  not 
attempted  to  support  them  by  any  discussion  of  principle. 

Robert  P.  Reeder. 
Philadelphia,  March  IQ13. 

*■  On  the  theory  of  natural  justice  see  note  **,  supra,  and  Lee  v.  Bude  &  T* 
J.  Ry.  Co.,  (1871)  L.  R.  6  C.  P.  576,  582;  Dicey,  The  Law  of  the  Constitution 
7th  ed.,  59;  Holland,  Elements  of  Jurisprudence,  loth  ed.,  36, 37;  Huxley,  Methods 
and  Results  Essays,  essay  entitled  Natural  Rights,,«^d  Political  Rights; 
Ritchie,  Natural  Rights;  Salmond,  The  Law  of  Nature;  11  Law  Quar.  Rev.  121, 
Bryce,  Studies  in  History  and  Jurisprudence,  II,  essay  entitled  'The  Law  of 
Nature;*'  Pollock,  The  Expansion  of  the  Common  Law,  109,  121;  Pollock,  The 
History  of  the  Law  of  Nature,  i  Col.  L.  Rev.  17,  2  Col.  L.  Rev.  131;  Pollock's 
Maine's  Ancient  Law,  chap.  3;  Pollock,  The  Law  of  Reason,  2  Mich.  L.  Rev. 
at  168,  169;  book  reviews,  26  Law  Quar.  Rev.  173, 167, 168;  Wilbughby,  The 
Natiue  of  the  State,  chap.  5;  Corwin,  The  Establishment  of  Judicial  Review,  9 
Mich.  L.  Rev  102,  115,  306.  Consider  also  the  discussion  in  Pound,  Common 
Law  and  L^islation,  21  Harv.  L.  Rev.  383. 
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ENCE  PARTICULARLY  TO  THE  INDICTMENT 

Many  articles  have  been  published  within  recent  years,  both 
in  popular  and  in  legal  magazines,  criticizing  the  administration  of 
our  criminal  law.  There  have  been  many  attempts  to  show  that 
criminal  procedure  is  in  a  deplorable  state,  that  technicalities  and 
forms  are  the  essential  parts  and  that  justice  is  dispensed  with. 
The  courts  have  been  the  objects  of  great  criticism,  the  writers 
seeming  to  have  been  actuated  by  the  idea  that  the  courts  of  the 
United  States  could  make  and  unmake  laws  at  their  discretion. 
These  articles,  though  serving  the  good  purpose  of  attracting  the 
attention  of  the  public  to  a  state  of  affairs  which,  like  everything 
else  in  this  mundane  sphere,  may  be  bettered  by  the  efforts  of 
people  who  will  really  study  the  subject,  have  been  very  unfair,  in 
that  they  have  placed  all  the  blame  on  the  judges  alone.  The 
writers  have  not  analyzed  the  cases  which  they  cite;  they  state 
the  facts  in  a  manner  which  is  least  likely  to  appear  to  the  untrained 
mind  as  leading  to  the  decision  and  then  say:  "See  what  the  court 
decided  I "  The  public  which  reads  these  articles  is  not  to  be  blamed 
for  the  adverse  attitude  which  is  taken  towards  the  courts.  The 
whole  of  any  case  is  not  accessible  to  the  ordinary  reader  and  he  is 
prone  to  believe  what  he  is  told. 

These  popular  writers  have  not  analyzed  the  cases  and  have 
not  attempted  to  find  where  the  fault  really  lies.  The  judges  are 
on  the  bench  to  administer  the  law  as  they  find  it  to  be,  not  as  they 
would  like  it  to  be.  There  are  rules  of  law  and  procedure  which 
may  appeal  to  the  judges  as  perfectly  foolish,  as  serving  no  good 
end  and  obstructing  justice,  but  if  they  are  the  law,the  courts  must 
apply  them.  One  who  studies  the  cases  is  frequently  struck  by 
the  ingenuity  which  some  judges  display  in  avoiding  the  appli- 
cation of  technical  rules  to  particular  facts.  It  sometimes  happens, 
however,  that  the  law,  though  absurd,  is  so  definite  that  it  must 
show  its  absurdity  in  some  particular  cases.  A  court  was  severely 
criticized  for  its  decision  in  this  case:  a  statute  made  it  grand  lar- 
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ceny  to  steal  "a  cow  or  animal  of  the  cow  kind. "  A  man  stole  a 
steer  and  there  was  an  attempt  to  convict  him  under  this  statute 
for  strand  larceny.  The  court  held  that  a  cow  was  a  female  animal 
and  the  steer  was  a  male  animal  and  so  not  "of  the  cow  kind, "  and 
therefore  no  conviction  could  be  had.  The  court  was  not  to  blame 
because  the  legislature  made  an  absurd  distinction  between  male 
and  female  animals.^ 

The  layman  feels  that  the  law  is,  as  it  should  be,  almost  per- 
fect, and  that,  therefore,  the  court  which  reaches  an  apparently 
absurd  conclusion  must  be  mistaken  in  its  law.  The  law  is  not 
perfect,  and  although  the  courts  do  make  some  mistakes,  they  are 
right  more  frequently  than  their  critics  in  interpreting  the  law. 

The  layman,  and  the  writer  who  gives  him  his  instances 
where  justice  in  the  abstract  sense  was  not  done,  are  both  right  in 
their  feeling  that  some  one  made  a  mistake,  that  the  decision  is 
the  result  of  an  error,  but  neither  of  them  really  seeks  to  find  who 
caused  that  error.  Sometimes  the  judge  is  wrong,  but  more  fre- 
quently the  fault  is  beyond  the  reach  of  the  judge.  Sometimes 
the  fault  lies  in  the  constitution  of  the  state,  sometimes  in  the 
substantive  law  as  declared  by  the  legislature,  more  frequently 
in  the  procedure  which  the  legislature  has  made  mandatory  on 
the  coyrts,  but  most  frequently  the  fatal  mistake  is  made  by  some 
official  of  the  court,  who  is  so  far  removed  from  the  judge,  that, 
although  the  judge  must  force  that  officer  to  correct  his  errors, 
the  judge  is  unable  to  prevent  his  making  them  or  to  correct  them 
after  they  have  been  made.    That  officer  is  the  public  prosecutor. 

This  article  will  discuss  mainly  the  procedure  in  criminal 
trials  so  far  as  it  relates  to  the  formal  written  accusation  upon 
which  a  person,  prosecuted  for  an  offense  which  is  triable  before  a 
petit  jury,  goes  to  trial.  This  formal  accusation  may  be  a  pre- 
sentment, an  indictment  or  an  information,  but,  in  the  main,  the 
same  considerations  apply  to  each.  They  differ  in  the  manner  in 
which  they  become  part  of  the  court's  records,  but  the  same  tests 
of  sufficiency  and  validity  are  for  the  most  part  applied. 

At  this  point,  it  is  perhaps  proper  to  point  out  the  practical 
differences  which  exist  between  procedure  by  information  and  pro- 
cedure by  indictment,  and  the  similarities  which  exist  in  the  two 

*  Marsh  v.  State,  57  So.  Rep.  387  (Ala.,  1912). 
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systems.  The  indictment  and  the  information  both  originate 
with  the  prosecuting  officer.  Both  are  drawn  by  him,  or  his  sub- 
ordinates, on  information  given  them  for  the  most  part  by  various 
persons  who  have  been  the  victims  of  the  criminal  operations  of 
some  individual.  The  allegations  of  each,  when  charging  any 
given  offense,  are  practically  the  same,  whether  we  compare  in- 
dictments and  informations  in  states  in  which  both  are  permissible 
or  whether  we  compare  those  which  originate  in  different  states 
where  only  one  is  proper.  The  same  tests  of  sufficiency  of  aver- 
ments describing  persons,  places  and  things,  or  alleging  any  matters,, 
are  applicable  when  the  documents  are  brought  into  the  trial  court. 

The  sole  difference  between  the  two  forms  of  procedure  lies. 
in  the  manner  in  which  the  two  documents  get  into  the  trial  courts 
and  become  part  of  its  record.  The  information  is  taken  there 
directly  by  the  public  prosecutor,  while  the  indictment  must  first 
be  considered  by  the  grand  jury.  Theoretically  the  grand  jury 
hear  the  evidence  against  the  accused  and  cannot  send  him  ta 
trial  unless  they  hear  evidence  which  tends  to  prove  that  every 
allegation  of  the  indictment  which  they  have  before  them  is  true. 
Theoretically  the  grand  jurors  know  all  the  criminal  law,  know  the 
elements  of  every  offense  and  are  able  to  differentiate  between  a 
valid  and  an  invalid  indictment.  Practically,  they  rely  entirely 
upon  the  legal  knowledge  of  the  prosecuting  officer.  In  some 
states  he  is  permitted  to  be  present  with  them,  guiding  them  in 
their  work;  in  others,  he  may  not  enter  the  room;  but  in  all  they 
rely  on  him  for  their  law  and  in  most  cases  they  accept  the  facts- 
as  he  chooses  to  present  them. 

The  point  we  wish  to  make  is  that  the  indictment  in  its  form, 
in  the  substance  of  the  matters  alleged,  and  in  the  evidence  which 
is  to  support  its  allegations,  is  dependent  upon  the  prosecuting 
officer.  His  knowledge  of  the  law  is  what  determines  the  various- 
matters  which  must  be  alleged  in  order  to  constitute  any  offense, 
and  his  knowledge  of  the  facts  determines  the  descriptive  matter 
which  distinguishes  the  particular  transaction  constituting  the. 
offense.  In  these,  respects  the  indictment  does  not  differ  from  the 
information;  both  are  dependent  upon  the  knowledge  of  the  dis- 
trict attorney.  The  grand  jury  has  the  power,  of  course,  to  cor- 
rect the  prosecuting  officer's  mistakes  both  in  law  and  facts,  but 
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practically  they  never  do  so.  They  do  not  know  enough  law  to 
detect  errors  in  law,  and  they  do  not  hear  enough  of  the  evidence 
to  discover  mistakes  in  the  facts  averred. 

In  some  states,  the  district  attorney  may  prefer  an  information 
as  of  his  own  knowledge,  based  upon  the  testimony  of  witnesses 
who  have  come  before  him.  In  others  the  person  who  makes  the 
complaint  does  so  as  of  his  own  initiative,  and  swears  thereto  and 
signs  it.  In  the  latter  case  it  is  still  the  district  attorney  who  selects 
the  pertinent  matter,  who  differentiates  between  the  really  criminal 
acts  and  those  which  appeared  criminal  to  the  complainant,  and 
determines  what  descriptive  matter  shall  be  placed  in  the  accusa- 
tion. 

We  do  not  intend  here  to  hold  a  brief  for  the  indictment  against 
the  information,  or  vice  versa,  but  merely  to  point  out  that  the 
responsibility  for  the  correctness  and  sufficiency  of  each  rests  upon 
the  same  department  of  our  criminal  courts,  the  prosecuting  officer* 
He  should,  to  a  great  extent,  shoulder  the  blame  for  the  delays^ 
mis-trials  and  re-trials  which  have  brought  much  disrepute  upon 
the  administration  of  criminal  law. 

Throughout  this  article,  the  term  indictment  is  used  to  include 
both  indictment  and  information,  for  the  reason  that  the  same 
considerations  apply  to  each.  In  some  instances  "indictment" 
designates  an  indictment  as  distinguished  from  an  information,, 
but  the  context  will  show  when  such  is  the  case. 

The  errors  which  may  occur  in  an  indictment  may  be  broadly 
divided  into  mistakes  of  law  and  mistakes  of  fact.  Mistakes  of 
law  are  those  which  arise  from  a  lack  of  knowledge  of  the  district 
attorney  of  the  law  applicable  to  the  particular  case  at  hand,  and  they 
are,  in  turn,  of  two  types:  (i)  mistakes  of  substantive  law,  and  (2) 
mistakes  of  procedural  law.  The  mistakes  of  substantive  law  are 
caused  by  the  rule  of  procedural  law  that  the  indictment  miist  aver 
all  the  elements  of  the  offense  for  which  the  prosecution  is  being  had* 
Therefore,  unless  the  prosecuting  officer  knows  all  the  elements 
of  the  various  offenses  and  is  careful  to  aver  sufficient  facts  to  show 
that  these  elements  all  concurred  in  the  particular  transaction  under 
investigation,  invalid  indictments  will  frequently  be  presented. 
Thus  it  is  essential  to  the  offense  of  rape  that  the  victim  be  a  per- 
son other  than  the  wife  of  the  accused,  and  the  information  is  in- 
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valid  which  does  not  aver  that  such  is  the  case.*  Where  the  sta- 
tute makes  a  check  "of  or  on  any  bank"  the  subject  of  larceny, 
it  is  not  sufficient  to  aver  that  the  accused  stole  "a  check"  without 
adding  that  it  was  "of  or  on  some  bank.  "• 

Errors  of  procedural  law  occur  when  the  pleader  fails  to  aver 
matter  which  the  rules  of  procedure  say  shall  be  stated  in  the  in- 
dictment, or  when  he  fails  to  state  such  matter  in  the  manner  re- 
quired by  the  rules  of  procedure.  Procedural  law  sometimes  re- 
quires that  the  indictment  must  conclude  "against  the  peace  and 
dignity  of  the  state,"  and  the  indictment  is  invalid  which  omits 
these  words.*  The  indictment  must  be  direct  and  certain  in  its 
averments,  and  an  allegation  that  a  bank  official  received  a  deposit 
"after  the  bank  was  insolvent"  is  not  a  sufficient  averment  that 
the  bank  was  insolvent  at  the  time  he  accepted  the  deposit.*  An 
omission  to  state  that  an  act  made  a  felony  by  statute  was  "felon- 
iously" done  is  fatal.*  These  instances  are  given  to  show  the  dis- 
tinction which  the  writer  would  take  between  errors  of  substantive 
law  and  errors  of  procedure,  although  it  is  obvious  that  errors  of 
substantive  law  in  the  indictment  are  also  errors  of  procedure. 

Errors  in  the  statement  of  facts  are  those  which  appear  when 
the  allegations  of  the  indictment  do  not  correspond  to  the  facts. 
Matters  are  alleged  which  never  happened,  and  persons,  places  and 
things  are  misnamed  or  misdescribed.  When  the  evidence  fails 
entirely  to  prove  the  existence  of  some  element  in  the  transaction 
necessary  to  its  criminality,  an  acquittal  results,  and  rightly  so. 
Variances  in  matters  of  description,  where  one  state  of  facts  is 
averred  and  another  state  just  as  criminal  is  proved,  constitute 
the  errors  which  get  into  the  reports  and  which  cause  so  much 
condemnation  of  our  criminal  procedure  in  that  they,  too,  result 
in  acquittals.  The  classical  instance  of  this  is  where  the  man 
accused  of  stealing  a  pair  of  shoes  secured  a  new  trial  because  in 
the  hurry  of  his  departure  he  had  appropriated  two  rights  instead 
of  a  right  and  a  left.» 

*  People  V.  Miles,  9  Cal.  App.  312  (1908). 

•  Comm.  V.  Schissler,  7  Dist.  341  (Pa.,  1898). 

*  State  V.  Campbell,  109  S.  W.  Rep.  706  (Mo.,  1908). 
•Fleming  v.  State,  62  Tex.  C.  Rep.  653  (191 1). 

•  State  V.  Dixon,  153  S.  W.  Rep.  22  (Mo.,  1913). 
'  State  V.  Harris,  3  Har.  559  (Del.,  1841). 
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Assuming  that  it  is  within  the  power  of  the  prosecuting  officer 
to  avoid  errors  in  the  drawing  of  indictments,  and  leaving  to  a 
future  discussion  the  exttot  to  which  he  should  be  relieved  of  the 
burden  thus  placed  upon  him  by  the  legal  system,  let  us  for  a 
moment  consider  the  various  causes  of  the  errors  and  mistakes 
which  creep  into  the  indictments.  In  the  first  place,  the  district 
attorney  may  have  drawn  a  defective  indictment  intentionally, 
with  the  deliberate  purpose  of  assisting  the  accused,  since  an  error 
not  material  to  the  merits  of  the  case  may  compel  a  new  trial  after 
conviction.  It  is  to  the  credit  of  the  prosecuting  officers  that  no 
charges  of  deliberate  malfeasance  in  this  respect  have  ever  been 
made  against  them.  In  many  cases,  the  errors  which  appear  in 
indictments  are  caused  by  a  real  doubt  or  lack  of  knowledge  of 
both  law  and  facts  on  the  part  of  the  prosecuting  attorney.  Hav- 
ing done  his  best  to  ascertain  the  facts  and  the  law  applicable 
thereto,  he  still  is  in  doubt  and  takes  a  chance.  The  frequency  of 
the  errors  resulting  from  this  cause  are  in  inverse  ratio  to  the  skill, 
•experience,  and  intelligence  of  the  attorney,  but  they  form  no  in- 
considerable portion  of  the  whole  number  of  invalid  indictments. 
The  rules  governing  the  allegations  of  the  indictment  are  based 
upon  no  fundamental  unchangeable  principle,  and  the  pleader  is 
in  constant  difficulty.  If  he  alleges  too  little,  the  indictment  is 
bad,  because  insufficient;  if  he  alleges  too  much,  it  is  bad  for  un- 
certainty or  duplicity.  His  only  safe  guides  are  the  precedents 
which  the  supreme  court  of  his  jurisdiction  has  held  sufficient,  and 
if  the  case  be  a  new  one  in  the  jurisdiction,  in  that  it  has  arisen 
under  a  new  statute,  there  is  a  probability  that  even  with  the 
greatest  care  and  study  he  will  be  unable  to  frame  an  indictment 
which  will  stand  the  tests.  On  reading  the  cases,  one  feels  that 
many  times  the  pleader  had  the  better  of  the  argument,  and  that 
the  court  was  right  only  because  it  had  the  last  guess.  It  is  this 
large  class  of  really  doubtful  cases  that  eacposes  the  criminal  judge, 
and  the  procedure  which  leaves  these  cases  doubtful,  to  deserved 
criticism.  It  is  this  class  of  cases  which  demands  the  attention  of 
those  who  are  really  interested  in  the  subject.  Contradictory  and 
conflicting  rules  said  to  be  based  upon  the  same  principle  should 
be  abrogated  and  it  should  be  made  possible  for  the  pleader  to  make 
the  conviction  stick,  who,  though  in  doubt  as  to  the  law  or  as  to 
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certain  facts,  has  given  the  accused  person  such  notice  as  to  secure 
a  fair  trial,  and  has  secured  the  conviction.  This  article  will  deal 
more  with  these  doubtful  cases  than  with  any  others. 

There  is  no  line  of  demarcation  between  those  errors  which 
are  due  to  real  doubt  in  the  mind  of  the  pleader  and  those  which 
are  due  solely  to  his  carelessness  and  incompetency.  Say  the  law 
and  the  facts  be  at  present  doubtful  to  him,  but  a  little  attention 
and  study  will  clear  up  both;  the  pleader  chooses  to  make  a  guess^ 
and,  by  the  laws  of  hazard,  his  guesses  can't  be  right  all  the  time. 
It  is  impossible  under  the  present  rules  for  the  pleader  to  avoid  all 
errors,  but  it  is  certain  that  the  more  attention  he  pays  to  his  busi- 
ness, the  higher  will  be  his  percentage  of  correct  indictments.  It 
is  impossible  to  say  just  how  many  invalid  indictments  are  caused 
by  carelessness,  indifference,  and  incompetency  on  the  part  of  the 
person  writing  the  indictment,  but  they  are  at  least  as  many  as 
are  due  to  the  complexities  of  the  law. 

The  results  of  errors  in  the  drawing  of  indictments  are  more 
obvious,  and  have  attracted  more  attention  than  have  the  causes 
thereof.  If  the  error  is  discovered  before  trial,  the  trial  must  be 
delayed  until  the  district  attorney  has  drawn  a  new  indictment^ 
and  the  grand  jury  acted  thereon.  In  jurisdictions  where  the  in* 
formation  is  permissible,  the  delay  due  to  the  necessity  of  awaiting 
action  by  the  grand  jury  does  not  occur.  The  usual  delay  in 
such  jurisdictions  is  merely  the  time  it  takes  the  prosecuting 
officer  to  rewrite  his  charge.  If,  on  the  other  hand,  the  invalidity 
of  the  accusation  is  not  discovered  until  after  trial,  the  whole  pro- 
ceeding must  be  gone  through  again,  provided,  of  course,  that  the 
verdict  was  against  the  accused,  for  it  so  happens  that  an  indict- 
ment which  is  not  good  enough  to  be  convicted  on  is  always  suffi- 
cient for  the  accused,  if  he  be  acquitted.  Where  a  variance  appears 
in  the  course  of  the  proceedings,  an  acquittal  or  a  noU  pros,  results, 
but  fortunately  in  such  cases  the  acquittal  due  to  the  variance  does 
not  terminate  the  case,  and  the  accused  may  be  prosecuted  anew; 
provided  that  in  the  meanwhile  the  statute  of  limitations  has  not 
interposed  its  bar.  Most  jurisdictions,  by  statute,  postpone  the 
running  of  the  statute  of  limititations  in  cases  where  the  prosecu- 
tion has  been  shown  to  have  been  defective. 

It  is  axiomatic  that  the  interests  of  the  state  lie  in  the  quick 
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and  efficient  administration  of  justice,  particularly  criminal  justice. 
The  simplest  and  most  obvious  way  to  remedy  the  present  situation, 
which  has  attracted  so  much  adverse  criticism  in  that  it  results  in 
so  many  mis-trials,  re-trials  and  no  trials,  is  to  elect  honest,  com- 
petent and  hardworking  prosecuting  officers.  Then  those  errors 
which  are  due  to  a  treasonable  desire  to  help  the  accused  would 
disappear  from  the  reports.  The  errors  due  to  a  careless  and  super- 
ficial study  of  the  law  and  the  facts  would  disappear.  Such  an 
attorney  would  know  the  substantive  law  of  the  statute  books, 
would  ascertain  the  true  facts  and  correlate  the  two  in  the  accusa- 
tion. There  would  still  appear  variances  due  to  mistakes  of  fact. 
Every  lawyer  knows  that  all  the  facts  never  come  out  until  cross- 
e3caniinations,  but  such  variances  would  be  reduced  to  a  minimum. 
There  would  then  remain  only  those  errors  due  to  the  defects  in 
our  rules  of  procedure,  and  they  would  vary  in  number  with  the 
intelligence  of  the  district  attorney  elected.  This  plan  does  not 
appeal  to  the  typical  reformer,  for  the  reason  that  it  would  require 
his  constant  attention.  It  is  not  automatic;  it  is  not  a  plan  which, 
when  put  into  operation,  will  take  care  of  itself,  and  so  is  not  fre- 
quently mentioned.  This  scheme  does  not  involve  the  passage 
of  any  new  laws,  and  the  present  trend  of  reform  seems  to  be 
toward  the  curing  of  all  evil  conditions,  in  the  law  as  well  as  in 
society,  by  legislative  enactment. 

There  are  several  other  possible  methods  of  preventing  and 
remedying  defects  in  the  branch  of  criminal  procedure  relating  to 
indictments.  The  one  which  has  attracted  least  attention  consists 
in  simplifying  our  substantive  law  of  crimes.  A  little  study  of 
the  criminal  statutes  of  all  but  a  few  jurisdictions  will  prove  to 
any  thinking  person  that  they  have  developed  upon  no  logical 
principle.  The  definitions  of  offenses  found  there  contain  many 
matters  which  have  but  littie  to  do  with  the  criminality  of  the  act. 
The  present  system  of  criminal  law  was  a  haphazard  attempt  to 
remedy  the  deficiencies  of  the  common  law.  The  common  law 
defined  certain  crimes  in  certain  terms.  As  civilization  and  educa- 
tion developed,  the  minds  of  criminals  shared  in  the  general  in- 
tellectual advancement.  Men  found  out  that  the  doing  of  an  act 
which  had  the  same  results,  both  to  themselves  and  to  their  victim, 
as  the  commission  of  a  defined  offense,  did  not  involve  criminal 
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responsibility.  The  legislature  remedied  this,  by  making  the  acts 
which  they  did  criminal,  or  rather  by  creating  a  new  offense,  the 
elements  of  which  were  the  acts  of  the  criminal.  What  should  have 
been  done  was  to  have  amended  the  definitions  which  had  been 
proved  defective.  Thus,  the  common  law  definition  of  larceny 
did  not  cover  the  case  where  the  possessor  voluntarily  parted  with 
his  possession,  and  so  there  were  statutes  passed  which  created  the 
offenses,  among  others,  of  larceny  by  bailee,  embezzlement,  and 
obtaining  goods  by  false  pretences.  A  single  statute  eliminating 
the  element  of  trespass  from  the  definition  of  larceny  would  have 
made  unnecessary  the  creation  of  these  new  offenses. 

It  is  now  necessary  to  retrace  our  steps  and  to  formulate  a 
criminal  code  which  will  amalgamate  in  one  definition  various 
co-related  offenses.  As  models  to  be  improved  on  there  are  the 
Criminal  Codes  of  India  and  Canada.  Such  a  codification  and 
simplification  is  desirable  for  many  reasons,  not  the  least  of  which 
is  that  the  formal  charging  of  offenses  will  be  simplified  thereby, 
for  it  is  obvious  that  the  fewer  the  elements  contained  in  the  defi- 
nition of  an  offense,  the  fewer  the  averments  necessary  in  an 
indictment  for  such  offense,  The  chances  of  omitting  essentiak 
of  the  definition  are  reduced,  as  are  the  chances  of  misdescription 
of  such  elements.  This  codification  will  be  a  very  difficult  task, 
but  well  worth  the  efforts  of  those  interested. 

This  codification  is  not  to  be  expected  for  many  years,and 
attention  is  now  directed  towards  reform  of  procedure  rather  than 
reform  of  substantive  law.  There  are  two  ways  of  effectuating 
the  desired  reforms.  One  is  to  simplify  the  procedure  and  thereby 
eliminate  the  chances  of  error  and  mistake,  and  the  other  is  to  cure 
nustakes  as  they  appear.  Thus,  to  confine  our  attention  to  the 
mode  of  stating  the  charge  against  the  accused,  it  is  possible  to 
provide  by  statute  that  broad  descriptions  shall  be  sufficient,  or 
it  is  possible  to  provide  that,  if  an  error  does  appear  in  the  detailed 
description  required  by  the  present  rules,  such  misdescription  shall 
be  immaterial. 

Any  system  of  criminal  procedure  should  be  a  proper  compro- 
mise between  individual  rights  and  social  rights.  The  state  de- 
mands celerity  and  sureness  in  the  punishment  of  the  criminal. 
The  individual  demands  the  right  to  present  every  defense  which 
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he  can  possibly  have.  The  objection  to  the  present  system  of 
procedure  is  that  it  does  not  insure  to  the  state  its  right  speedily 
to  punish  the  guilty  criminal.  The  accused  person  has  too  many 
privileges,  more  than  are  necessary  for  a  fair  hearing  of  the  accusa- 
tion against  him.  The  proposition  confronting  the  reformer  is  to 
expedite  justice  and  at  the  same  time  conserve  the  rights  of  the 
accused  person.  Assuming  that,  under  the  present  procedure, 
the  guilty  criminal  plays  with  dice  loaded  in  his  favor,  the  writer 
proposes  to  discuss  the  relative  merits  of  the  two  schemes  of  in- 
suring that  punishment  will  fall  upon  the  guilty  person  and  that 
it  shall  fall  speedily  after  the  comnussion  of  the  offense.  The  very 
serious  limitations  which  the  constitutions  of  the  various  states 
place  upon  any  reform  of  procedure  are  not  considered  in  this 
discussion.  They  will,  however,  be  discussed  in  a  subsequent 
paper. 

Both  the  preventative  and  the  curative  schemes  will  increase 
the  sureness  of  punishment.  So  far  as  the  ultimate  punishment  is 
concerned,  the  same  result  is  reached  whether  the  law  says  there 
has  been  no  defect  in  procedure  or  whether  it  says  that  the  error 
which  occurred  is  immaterial.  But  it  is  submitted  that  they  will 
not,  to  the  same  degree,  accelerate  punishment.  That  this  is  so 
is  a  necessary  result  of  the  fact  that  the  individual  accused  of  an 
offense  has  a  right  to  be  tried  according  to  the  rules  of  law,  and  there 
is  a  perfectly  logical  presumption  that  a  violation  of  the  rules  by 
the  accusing  party  has  operated  against  the  interests  of  the  accused. 
This  presumption  of  prejudice  is  perhaps  no  more  than  a  state  of 
mind  of  the  supposedly  impartial  judge,  but  it  is  none  the  less  ex- 
istent. It  is  supposed  that  the  state  has  given  the  accused  no  more 
privileges  than  are  necessary  to  secure  a  fair  trial  and  the  natural 
inference  is  that  the  person  deprived  of  such  privileges  has  been 
deprived  of  a  fair  trial.  This  places  the  burden  on  the  state  to 
show  that  in  this  particular  instance  the  defendant  has  not  been 
prejudiced  by  the  error.  The  natural  presumption  of  prejudice 
which  thus  arises,  will  consciously  or  unconsciously  affect  the  crimi- 
nal himself  and  the  trial  and  appellate  courts.  The  accused  will 
be  astute  to  raise  objections,  claiming  prejudice,  and  the  trial  court 
will  tend  to  sympathize  with  him.  The  accused  has  a  hook  upon 
which  to  hang  his  appeal  and  the  appellate  court  is  prone  to  listen 
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to  him.  As  an  extreme  instance  of  this,  it  is  necessary  to  look  only 
to  those  courts  which  hold  that  there  is  a  legal  presumption  of 
prejudice  arising  from  every  violation  of  procedural  rules. 

The  mental  attitude  of  the  courts  will  be  different  when  a 
simplified  procedure  prevents  the  too  frequent  appearance  of  error- 
Even  granting  that,  in  a  case  out  of  the  ordinary,  it  will  be  neces- 
sary to  give  the  accused  an  extraordinary  privilege,  the  burden 
will  be  upon  the  defendant  to  show  that  his  particular  case  is  out 
of  the  ordinary.  There  is  a  natural  presumption  that  the  proce- 
dure is  sufficiently  technical  to  guarantee  individual  rights.'  The 
defendant  must  then  prove  that  he  was  prejudiced.  Unless  he 
has  been  prejudiced  there  is  nothing  upon  which  he  can  hang  a 
motion  or  an  appeal.  The  difference  in  the  mental  reaction  of  the 
criminal  and  the  courts  should  make  considerable  difference  in  the 
number  of  appeals  taken,  and  it  is  the  appeals  which  clog  the  wheels 
of  justice  more  than  anything  else. 

If  this  element  of  prejudice  to  the  accused  did  not  exist,  each 
plan  would  produce  the  same  result;  but  it  does  exist  and  is  in- 
herent in  the  curative  scheme.  The  curative  statute  may  provide 
that  the  burden  shall  be  on  the  person  accused  to  show  that  he  has 
been  prejudiced,  but,  despite  even  that  specific  statement,  the 
feeling  of  the  court  and  criminal  will  be  to  say:  "The  laws  of  pro- 
cedure have  been  broken,  prejudice  must  have  resulted. " 

It  is  submitted  that  any  proper  scheme  of  reforming  the  rules 
governing  indictments  should  combine  both  ideas;  it  should  pre- 
vent errors  by  simplifying  the  allegations  of  the  indictment  and 
it  should  cure  the  errors  which  do  appear  therein  after  simplifica- 
tion. There  is  theoretically  no  limitation  upon  the  extent  to 
which  either  idea  can  be  carried.  Justice  can  be  done  to  the  man 
who  is  tried  without  any  formal  charge  against  him,  as  is  the  case 
now  when  petty  offenses  are  summarily  tried;  and  it  is  possible 
to  do  justice  where  the  formal  charge  is  written  after  all  the  evi- 
dence on  both  sides  is  in,  and  the  proper  legal  authority  has  found 
the  facts.  Practically,  there  are  serious  limitations  upon  both 
methods.  Although  justice  can  be  done,  injustice  is  too  likely  to 
result.    It  is  elemental  that  an  accused  person  should  have  an 

*  Sute  V.  Lockbaum,  38  Conn.  403  (1871). 
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Opportunity  to  prepare  a  defense  and  the  best  way  of  insuring  to 
him  this  opportunity  is  to  present  a  formal  charge  against  him. 

Admitting  that  a  formal  charge  is  desirable,  how  much  matter 
in  relation  to  the  offense  should  be  found  there?  There  are  two 
tests  which  will  at  once  occur  to  everyone.  The  first  is,  that  the 
indictment  should  so  describe  the  particular  offense  that  no  in- 
justice could  possibly  be  done  to  the  innocent  man.  He  should 
be  told  so  much  in  regard  to  the  particular  offense  that  he  could 
present  every  possible  defense.  This  standard  is  practically  im- 
possible. It  would  require  that  the  indictment  should  contain  all 
the  evidence  against  the  accused.  It  has  never  been  required  under 
the  strictest  common  law.  Thus,  at  common  law,  the  indictment 
did  not  necessarily  aver  either  the  exact  time  or  the  exact  place 
of  the  commission  of  the  offense.  The  accused  was,  therefore,  so 
far  as  the  formal  charge  was  concerned,  unable  to  prepare  before 
the  trial  an  alibi  which  would  entitle  him  to  an  acquittal,  except 
the  one  that  never,  prior  to  the  finding  of  the  indictment,  had  he 
been  within  the  jurisdiction  of  the  court. 

It  is  submitted  that  the  proper  requirement  for  the  allegations 
of  the  indictment  is  that  the  indictment  should  aver  only  so  much 
concerning  the  offense  as  is  necessary  to  enable  the  accused  person 
to  present  his  defense  in  the  normal  case.  This  involves  a  deter- 
mination of  what  is  the  normal  case.  To  our  mind,  in  the  average 
case,  the  person  who  is  being  prosecuted  is  the  person  who,  whether 
guilty  or  innocent  of  the  crime,  does  as  a  matter  of  fact  know  at 
least  as  much  about  it  as  the  prosecution.  He  has  had  some  con- 
nection therewith,  or  suspicion  would  never  have  been  directed 
to  him.  It  is  possible  to  presume  a  man  innocent  of  the  offense,  and 
still  to  presume  that  he  knows  a  great  deal  about  it.  It  is  upon 
this  assumption  that  the  ordinary  trial  is  conducted.  In  the  aver- 
age case,  the  prisoner  never  sees  the  formal  charge.  Upon  arraign- 
ment, only  the  salient  points  are  read  to  him.  The  clerk  says, 
"John  Smith,  you  are  charged  with  the  larceny  of  a  gold  watch 
from  John  Doe.  How  say  you?  Guilty  or  Not  Guilty?"  That 
is  all  that  the  defendant  hears  of  the  contents  of  the  indictment. 
His  attorney  may  read  the  indictment  over,  but  if  he  does,  it  is 
not  for  the  purpose  of  preparing  the  defense  of  the  accused,  but 
in  order  to  discover  any  technical  errors  that  may  exist  therein. 
This  ordinary  procedure  is  perfectly  fair  to  the  accused;  thousands 
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of  persons  are  tried  every  year  in  this  manner  in  Philadelphia 
County  alone,  and  no  person  is  ever  heard  to  claim  that  the  accused 
has  not  had  a  fair  trial.  If  the  practical  procedure  at  present  in 
vogue  works  justly  in  the  vast  majority  of  cases,  it  would  seem  that 
the  only  thing  to  be  done  is  to  study  the  practical  workings  of  our 
procedure  and  to  enact  the  normal  practice  into  the  model  code. 

Certain  objections  will,  of  course,  be  raised  to  the  normal  case 
as  the  standard.  It  is  obvious  that  the  allegations  which  are 
sufficient  for  the  securing  of  a  fair  trial  in  the  normal  case  are  more 
than  sufficient  in  a  great  number  of  cases  and  that,  in  other  cases, 
the  same  averments  are  insufficient.  A  complete  code  can  be 
devised  to  meet  both  these  objections.  Take  the  case  where  the 
accused  knows  without  the  formal  charge  just  what  he  has  to  meet, 
where  his  counsel  knows  the  law  and  the  prosecuting  officer  is  fair 
to  him;  the  indictment  fails  to  allege,  or  alleges  incorrectly,  certain 
facts  in  connection  with  the  offense.  In  such  a  case  the  curative 
scheme  should  be  put  into  effect,  and  the  principle  upon  which  the 
curative  statute  should  be  formulated  is  that  any  defect  in  pro- 
cedure which  did  not  prejudice  the  substantial  rights  of  the  ac- 
cused should  not  occasion  any  delay  or  mis-trial  in  the  case.  Such 
a  statute  is  operative  in  many  jurisdictions  at  present,  but  it  does, 
not  have'  the  effect  which  its  sponsors  hoped  for  it,  because  of  the 
presumption  of  prejudice  which  arises  from  every  defect  in  pro- 
cedure. It  is  submitted  that,  if  this  presumption  is  permitted  to- 
arise  only  in  subnormal  cases,  it  will  not  seriously  hamper  the  ad-^ 
ministration  of  criminal  law. 

There  will  also  be  the  class  of  cases  where  the  allegations  of 
the  indictment  will  be  insufficient  to  secure  a  fair  trial.  The  code 
should  provide  extraordinary  procedure  for  this  class.  It  should 
give  to  the  accused  the  right  to  demand  the  information  desirable 
for  his  defense.  This  could  be  done  by  an  extension  of  the  prac- 
tice of  giving  a  bill  of  particulars.  The  burden  should  be  on  the 
accused  to  show  that  the  bill  of  particulars  is  needed  in  the  particu- 
lar case,  and  unless  he  can  show  that  he  deserves  these  indulgences,, 
he  will  not  be  granted  the  privilege.  The  curing  of  defects  and 
the  granting  of  bills  of  particulars  will,  of  course,  give  the  judgea 
a  great  amount  of  discretionary  power,  but  it  remains  yet  to  be 
shown  that  the  courts  are  under-zealous  in  caring  for  the  rights, 
of  the  accused. 


Digitized  by 


Google 


REFORM  OF  CRIMINAL  PROCEDURE  471. 

Any  simplification  of  the  indictment  nLecessarily  involves  a 
change  in  the  standards  by  which  the  validity  of  the  fonnal  accu- 
sation is  to  be  determined.  It  will  be  well  to  see  just  what  stand- 
ards are  at  present  applied  and  to  discuss  whether  they  are  valid 
in  the  sense  that  the  present  indictment  does  conform  to  them,  and 
whether  valid  or  not  if  they  are  unalterable. 

Lumpkin,  J.,  in  Wingard  v.  State^*  states  the  standard  by 
which  the  validity  of  an  indictment  is  to  be  judged,  in  terms  of 
the  purposes  which  it  serves,  as  follows: 

"The  objects  in  requiring  particularity  in  setting  out  an  offense- 
are: 

"First,  in  order  to  identify  the  charge,  lest  the  Grand  Jury 
should  find  a  bill  for  one  offense  and  the  defendant  be  put  upon  his 
trial  in  chief  for  another. 

"Secondly,  That  the  defendant's  conviction  or  acquittal  may 
inure  to  his  subsequent  protection  should  he  again  be  questioned 
on  the  same  grounds. 

"Thirdly,  In  warranting  the  court  in  granting  or  refusing  any 
particulat  right  or  indulgence  incident  under  the  law  to  the  case. 

"Fourthly,  To  enable  the  accused  to  determine  on  the  line  of 
his  defense,  and  prepare  for  it,  both  as  to  law  and  facts.    And, 

"Fifthly,  And  finally,  to  put  it  in  the  power  of  the  court  to 
look  through  the  record  and  decide  whether  the  facts  charged  are 
sufficient  to  support  a  conviction  for  a  particular  crime  and  to 
warrant  the  judgment;  and  also  to  regulate  the  appropriate  pun- 
ishment for  the  particular  offense."  These  are  practically  the 
same  words  found  in  Chitty." 

The  first  test  given  is  not  applicable  to  the  information  because 
the  information  is  drawn  by  the  same  person  who  prosecutes  the 
case  in  chief.  Nor  is  it  any  more  necessary  when  dealing  with  the 
indictments,  using  the  term  now  in  its  restricted  sense.  As  has- 
been  pointed  out  before,  the  public  prosecutor  himself  prepares  the 
indictment,  presents  the  case  to  the  grand  jury  and  then  tries  the 
case  in  the  trial  court.  There  is  absolutely  no  danger  that  he 
diould  have  the  grand  jury  hear  one  case  and  the  trial  jury  another* 
If  he  could  prove  both,  he  would  prefer  two  indictments.    The  fact 

•  12  Ga.  306  (1853). 
*•  Page  169. 
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that  the  same  material  witnesses  appear  before  the  grand  jury  and 
the  petit  jury  is  a  sufficient  guarantee  that  the  defendant  cannot 
be  indicted  for  one  offense  and  tried  for  another. 

It  is  not  necessary  that  the  indictment  be  so  framed  that  it 
should,  when  pleaded  in  a  subsequent  prosecution  for  the  same 
offense,  bar  the  subsequent  prosecution.  The  law  at  present  per- 
mits the  accused  to  offer  evidence  dehors  the  indictment  to  identify 
the  particular  offense  for  which  he  was  formerly  prosecuted,  and, 
although  it  may  not  be  advisable  to  put  him  at  the  mercy  of  the 
faulty  memory  of  individuals,  it  is  perfectly  possible  for  the  pro- 
cedure to  be  so  amended  as  to  permit  the  court  to  insert  the  facts 
as  developed  at  the  trial  in  the  record  in  such  a  manner  as  to  remedy 
any  deficiencies  in  the  indictment.  It  is  more  to  the  advantage 
of  the  accused  that  the  record  should  be  conclusive  as  to  the  facts 
developed  at  the  trial  than  that  it  should  be  conclusive  as  to  the 
facts  alleged  in  an  indictment  framed,  jn  all  probability,  before  all 
the  facts  of  the  case  were  known  to  the  public  prosecutor.  Even 
without  a  specific  provision  relative  to  the  amplification  of  the 
record,  it  is  obvious  that  the  present  practice  of  keeping  stenographic 
notes  of  the  evidence  is  a  sufficient  protection  for  the  accused. 
The  pleadings  have  ceased  to  be  as  important  as  they  were  when 
Chitty  wrote  his  book. 

The  third  object  in  requiring  particularity  in  the  indictment 
is  also  obsolete,  so  obsolete  that  the  later  cases  do  not  mention  it.^^ 
The  rights  and  indulgences  which  were  once  incident  to  particular 
offenses  have  for  the  most  part  disappeared  from  our  law.  There 
are,  however,  rights  of  bail  dependent  upon  the  nature  of  the  case. 
If  the  record  of  the  case  contains  the  technical  name  of  the  offense, 
that  is  sufficient  to  inform  the  judge,  learned  in  the  law,  of  the  nature 
of  the  offense,  that  being  in  these  cases  the  determining  factor. 

The  fifth  purpose  served  by  the  indictment  does  not  require 
the  great  particularity  found  in  the  common  law  indictment.  A 
formal  charge  which  would  contain  only  the  technical  name  of 
the  offense,  or  a  reference  to  the  particular  statute  defining  the 
offense  alleged  to  have  been  committed,  would  be  sufficient  to 
enable  the  court  to  decide  whether  the  facts  proved  are  sufficient 
to  support  a  conviction  for  the  offense  charged. 

"  Miller  v.  U.  S.,  133  Fed.  337  (1904)- 
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The  principle  that  the  indictment  as  part  of  the  record  regu- 
lates the  appropriate  punishment  for  the  particular  offense  has 
to  a  considerable  extent  disappeared  in  practice.  Modem  criminol- 
ogy apportions  the  punishment  to  the  individual  more  than  to  the 
offense.  Maximum  and  minimum  sentences  are  legal  in  most 
jurisdictions.  The  proper  sentence  now,  within  certain  limits, 
rests  in  the  discretion  of  the  judge,  and  he  determines  the  sentence 
for  each  case  upon  facts  which  do  not  appear  in  the  indictment. 
He  takes  into  consideration  the  standing  of  the  individual  in  the 
community,  his  personal  characteristics  as  they  appear  in  the 
course  of  the  trial,  the  character  of  the  defense  offered  by  the  ac- 
•cused,  and  the  extenuating  circumstances  shown  by  the  evidence 
to  have  existed  in  the  case.  These  factors  regulate  the  punishment 
but  do  not  appear  in  the  indictment  at  present  and  never  have. 
It  is  because  these  elements  which  do  not  appear  in  the  record  are 
the  determining  factors  that  the  practice  is  to  require  that  the 
judge  who  heard  the  case  should  impose  the  sentence,  and  not  a 
judge  who  would  be  forced  to  rely  entirely  upon  the  record. 

It  is  uniformly  held  under  this  fifth  standard  that  where  the 
punishment  is  dependent  upon  the  value  of  the  property  which  is  the 
-subject  of  the  offense,  the  indictment  should  allege  this  value. 
The  jury  of  course  determines  the  value,  and  although  the  allega- 
tion of  different  values  in  different  counts  may  assist  them  in 
framing  their  verdict,  still  there  is  no  prejudice  to  the  defendant 
in  permitting  them  to  find  it  without  the  allegation  in  the  indictment 
if  sufficient  notice  is  given  him  that  the  value  is  an  element  of  the 
punishment.  The  allegation  of  a  maximum  value  in  an  indictment 
for  an  offense  the  punishment  for  which  was  to  be  assessed  by  the 
jury  at  "not  more  than  ten  times  the  injury  done  to  the  owner  of 
the  animal"  is  of  but  little  service  to  either  the  accused  or  the 
jury.i>  Without  an  attorney,  the  accused  would  not  know  that  the 
value  determined  the  punishment;  and  if  he  had  an  attorney,  the 
attorney  would  know  that  fact  without  the  indictment  to  put  him 
on  notice  thereof. 

It  is  said  that  there  is  one  more  object  in  requiring  particu- 
larity in  the  setting  out  of  an  offense,  namely,  to  enable  the  ac- 
•cused  to  determine  on  the  line  of  his  defense  and  prepare  for  it 

^  Thomas  v.  State,  42  Tex.  235  (1875). 
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both  as  to  the  law  and  facts.  A  strict  application  of  this  utilitarian 
test  would  mean  that  the  indictment  which  did  not  allege  all  the 
facts,  knowledge  of  which  would  assist  the  accused  in  his  defence, 
would  be  insufficient.  This  was  never  so  even  at  strict  common 
law;  as  has  been  pointed  out  before,  a  man  indicted  for  an  offense 
as  of  a  certain  time  and  place  was  deprived  of  the  alibi  as  defense 
so  far  as  the  information  given  by  the  indictment  was  concerned. 
And  the  latter  cases  noticing  this,  say  that  the  indictment  must  be 
suffidentiy  full  to  give  the  accused  a  fair  opportunity  to  present 
his  defense.^* 

The  rules  which  have  been  formulated  to  insure  to  the  accused 
a  fair  opportunity  to  prepare  his  defense  seem  to  be  based  upon  the 
presumptions  that  the  person  accused  knows  absolutely  nothing 
about  the  facts  constituting  the  alleged  crime,  that  he  knows 
nothing  of  the  laws  forbidding  the  doing  of  certain  acts  and  cannot 
gain  that  information  anywhere  but  in  the  indictment,  and  finally 
that  the  accused  is  of  such  a  peculiar  mental  make-up  that  he  can* 
not  understand  anything  but  the  most  direct,  certain,  and  positive 
statements.  He  has  sufficient  mental  ability  to  struggle  with  long 
involved  sentences  and  clauses  with  legal  terminology  not  in  the 
common  use,  but  he  is  unable  to  understand  the  fair  inference  of 
the  words  used,  if  by  a  far  stretch  of  a  most  vivid  imagination  they 
can  be  made  to  bear  an  innocent  interpretation.  To  state  these- 
presumptions  is  to  show  how  unnecessary  they  are.  The  accused 
person  usually  has  full  information  as  to  the  particular  transaction 
which  has  got  him  into  trouble;  in  another  connection  the  law  says- 
that  "  Ignorantia  Ugis  neminem  excusal'*  and  the  defendant  is- 
usually  as  capable  of  drawing  a  fair  inference  as  is  the  average 
person. 

It  is  subnutted  that  a  new  code  prescribing  the  rules  govern- 
ing indictments  should  be  drawn  without  regard  to  these  five 
standards  which  the  common  law  has  set  up.  The  formal  accusa- 
tion under  the  reformed  code  should  contain  only  so  much  matter 
as  is  necessary  to  insure  a  fair  trial  in  the  ordinary  case. 

The  task  of  the  person  who  would  formulate  a  model  statute 
governing  indictments  is  not  concluded  with  the  adoption  of  this, 
standard.    He  has  still  to  determine  what  is  the  normal  case  and 

"  Miller  v.  U.  S.,  133  Fed.  337  (1904). 
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^hat  averments  are  required  for  a  fair  trial  in  such  a  case.  To 
•do  this,  he  should  go  into  the  trial  courts  of  the  various  jurisdic- 
tions, he  should  study  the  rules  governing  indictments  at  common 
law,  the  varius  statutes  which  modify  the  rules  of  the  common  law, 
and  the  codes  which  are  supposed  to  be  complete  in  themselves. 
The  manner  in  which  these  rules  are  applied  both  in  the  trial  courts 
and  in  the  appellate  courts  must  also  be  studied.  The  writer  has 
devoted  a  considerable  time  to  comparative  study  of  the  common 
iaw  and  the  statutes  and  the  cases  found  in  the  books.  The  results 
of  his  study  will  be  presented  in  another  paper. 

L.  Pearson  ScoU, 

UnwersUy  of  Pennsyhania^ 

April,  ifiij. 
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ESTATES  BY  ENTIRETY— BEIHL  vs.  MARTIN 

The  Supreme  Court  of  Pennsylvania  recently  decided,  in  the 
case  of  Beihl  vs.  Martin,  236  Pa.  519,  that  where  both  tenants  of 
an  estate  by  entirety  join  in  a  deed  conveying  the  property,  the 
purchaser  takes  a  good  title  and  this  title  is  not  impaired  by  a 
prior  judgment  obtained  against  one  of  the  tenants. 

The  facts  of  the  case  sufficient  for  our  purposes  were  these  r 
A  property  was  acquired  by  deed  of  conveyance  to  a  husband  and 
wife.  The  husband,  Ernest  H.  Beihl,  was  adjudged  a  bankrupt 
by  the  United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania  on  the  second  of  July,  1909.  On  the  same  day, 
several  judgments  were  entered  against  the  husband  by  creditors 
who  subsequently  filed  their  respective  claims  with  the  referee  ap- 
pointed in  the  bankruptcy  proceedings. 

The  wife  did  not  join  in  or  consent  to  the  bankruptcy  pro- 
ceedings. In  September,  191 1,  Beihl  and  his  wife  entered  into  an 
agreement  with  William  J.  Martin  to  convey  to  him  the  property 
in  question  "clear  of  any  ^nd  all  judgments  and  defects  of  every 
kind  and  particularly  clear  of  any  contingent  claim  of  ownership- 
or  interest  which  might  or  could  be  enforced  against  the  said 
premises."  The  question  was  whether  or  not  under  these  facts 
a  proper  deed  from  Beihl  and  his  wife  to  Martin  would  convey 
such  title  to  the  premises  as  was  stipulated  for  in  the  agreement* 
The  Court  held  that  it  would.  Counsel  for  Martin  contended 
that  such  a  conveyance  could  not  be  made  in  view  of  the  previously 
obtained  judgments  and  in  support  of  this  contention  cited  the 
case  of  Fleek  vs.  ZUhaver,  117  Pa.  213. 

In  that  case,  husband  and  wife  held  title  to  a  property.  Judg- 
ments were  obtained  against  the  husband  and  properly  indexed 
in  the  judgment  index;  subsequently,  the  husband  and  wife  both 
joined  in  the  mortgage  on  the  same  property.  Later,  the  wife 
died  and  an  execution  was  issued  upon  the  judgments  that  had 
been  obtained  against  the  husband  and  the  land  sold  thereunder. 
A  scire  facias  on  the  mortgage  followed  and  the  party  holding 
title  from  the  sheriff  was  served  as  terre  tenant.    The  question  waa 
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the  efficiency  of  the  sheriff's  sale  under  the  judgment  to  pass  title, 
and  this  depended  on  the  priority  of  the  one  lien  over  the  other. 
The  Court  held  that  the  purchaser  at  the  sheriff's  sale  on  the 
judgments  took  a  valid  title  clear  of  the  lien  of  the  mortgage.  In 
reaching  this  conclusion,  the  court  said: 

''As  against  the  wife,  the  mor^ge  was  undoubtedly  the  first 
and  indeed  the  only  lien.  As  against  the  husband,  the  judgment 
was  the  first  lien  and  the  mor^ge  the  second,  simply  because 
the  judgment  was  obtained  before  the  mortgage  was  given.  Had 
the  wife  survived,  the  mortgage  would  certainly  have  had  the 
precedence  to  the  exclusion  of  the  judgment,  because  the  estate 
bound  by  ike  lien  of  the  judgment  was  defeasible  by  the  death  of  the 
husband  before  the  wife.  For  the  same  reason,  if  the  husband 
survived  the  wife,  the  estate  of  the  latter  was  divested  and  the 
mortgage  only  became  operative  against  the  husband  because  he 
had  joined  in  its  execution.  But  as  to  him,  it  was  not  the  first 
lien,  he  having  become  subject  to  a  judgment  at  a  time  anterior 
to  the  giving  of  the  mortgage." 

In  distinguishing  this  case  from  the  case  before  them  the 
Supreme  Court  in  the  Beihl  case  said: 

"This  case  stands  as  an  authority  with  respect  to  what  it 
expressly  rules,  viz. :  That  the  interest  of  husband  and  wife  where 
they  hold  by  entireties  may  be  subject  of  lien,  and  that  upon  the 
death  of  either  the  lien  2^;ainst  the  survivor  may  be  enforced.  It 
is  to  be  observed  that  it  does  not  rule  that  there  can  be  a  severance 
in  ownership  in  any  other  way  than  by  the  death  of  one  or  other 
of  the  parties  or  by  voluntary  alienation  by  both." 

The  conclusion  reached  settles  to  a  considerable  extent  the 
uncertainty  created  by  the  Fleek  vs.  Zilhaver  decision.  It  is  sub- 
mitted, however,  that  its  value  is  somewhat  impaired  as  a  result 
of  the  position  which  the  court  was  forced  to  take  in  its  attempt  to 
distinguish  the  two  cases.  As  a  consequence,  the  court  has  added 
fuel  to  the  fire  which  it  should  have  extinguished. 

In  defining  this  estate,  Blackstone  says:  ''If  an  estate  in  fee 
be  given  to  a  man  and  his  wife,  they  are  neither  proper  joint  ten- 
ants nor  tenants  in  conunon :  For  husband  and  wife  being  considered 
as  one  person  in  law,  they  cannot  take  an  estate  by  moieties,  but 
both  are  seized  of  the  entirety,  per  tout  et  non  per  my  (by  all  and 
not  by  halO;  the  consequence  of  which  is  that  neither  husband 
nor  wife  can  dispose  of  any  part  without  the  consent  of  the  other, 
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but  the  whole  must  remain  to  the  survivor."*  And,  according  to 
Preston's  definition,  tenancy  by  entireties  "is  where  husband 
.and  wife  take  an  estate  to  themselves  jointly  by  grant  or  devise, 
or  on  limitation  of  use  made  to  them  during  coverture,  or  by  grant, 
etc.,  which  is  in  fieri  (in  being)  at  the  time  of  the  marriage  and 
-completed  by  livery  of  seisin  or  attornment  during  coverture.*" 

And  where  an  estate  is  granted  in  fee  to  a  husband  and  wife 
.and  a  third  person,  the  husband  and  wife  take  only  one  moiety 
between  them  and  the  third  person  takes  the  other  moiety.' 

And  this  is  true,  notwithstanding  that  the  estate  is  granted 
to  be  held  in  conmion  nol  as  joint  tenants.^ 

This  estate  has  several  peculiarities.  The  husband  has  the 
-entire  use  and  the  wife  has  the  entire  use,  for  there  are  no  moieties 
between  husband  and  wife.  Hence,  it  is  termed  tenancy  by  en- 
tireties* and  in  the  excellent  notes  to  Dean  Lewis'  Edition  of  Black- 
-stone,  n  the  Second  Volume,  page  102,  it  is  said: 

"The  husband  cannot  forfeit  or  alien  so  as  to  sever  the  ten- 
.ancy.  As  the  husband  and  wife  cannot  sue  each  other  (except 
in  a  few  instances  by  legislative  sanction),  they  are  not  compell- 
.able  to  make  partition." 

The  legal  fiction  of  unity  of  husband  and  wife  has  been  strictly 
adhered  to  in  Pennsylvania.  Not  only  is  it  true  in  this  Common- 
wealth that  a  conveyance  or  devise,  which  as  to  unmarried  persons 
would  make  them  joint  tenants  or  tenants  in  common,  will  as  to 
married  persons  create  an  estate  by  entireties,*  but  this  is  so,  even 
if  the  conveyance  or  devise  is  expressly  made  to  the  husband  and 
wife  "as  tenants  in  common  and  not  as  joint  tenants."' 

These  authorities  establish  beyond  doubt  the  fact  that  the 

reason  for  the  rule  that  a  conveyance  to  husband  and  wife,  which 

as  to  unmarried  persons  would  make  them  tenants  in  conmion, 

•creates  an  estate  by  entirety,  is  founded  on  the  legal  fiction  of  the 

unity  of  husband  and  wife.    The  opinions  in  our  own  courts  are 

*  2  BlackBtone,*  Page  182. 

*  I  Preston  on  Estates,  131. 

*  Johnson  vs.  Hart,  6  W.  and  S.,  319  (Pa.). 

*  Barker  vs.  Harris.  15  Wend.  615  (N.  Y.). 
*C.  J.  Montague  in  Plowden,  58. 

*  Simon's  Estate,  4  Clark  304  (1847,  P^). 

'  Stuckey  vs.  Keefe,  36  Pa.,  397;  McCurdy  vs.  Canning,  64  Pft.,  39. 
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l>a8ed  on  this  theory.  In  the  case  of  Stuckey  vs.  Keefe's  executors, 
the  court  expressly  approved  Chancellor  Kent's  statement*  that 
the  reason  for  the  rule  is  founded  not  on  any  supposed  intention 
of  the  parties  to  the  conveyance,  but  on  the  unity  of  husband  and 
wife,  and  as  a  necessary  result  of  that  unity  they  cannot  take  by 
moieties. 

This  discussion  of  the  incidents  of  the  estate  indicates  the 
^extent  of  each  tenant's  interest  therein.  But  the  real  question 
is  the  extent  of  the  power  of  each  tenant  to  deal  individually  with 
that  interest,  and  bind  the  other  tenant's  interest.  It  is  cer- 
tainly obvious  that  the  very  foundation  of  the  estate,  the  "unity" 
•of  the  parties,  requires  "unity"  of  action  to  bind  the  estate.  On 
this  point,  all  authorities  agree.  The  difference  occurs  in  the 
^answer  to  the  question  "what  does  a  judgment  creditor  of  either 
tenant  acquire  qua  the  estate?" 

The  question  has  been  answered  by  the  Supreme  Court  of 
Pennsylvania  in  three  different  cases  involving  as  many  situa- 
tions.    In  chronological  order  the  facts  were  as  follows: 

I.  A  judgment  was  entered  against  the  husband ;  subsequently, 
husband  and  wife  joined  in  mortgaging  the  estate.  After  the 
•death  of  the  wife,  execution  was  issued  on  the  judgment  against 
the  husband  and  the  estate  sold. 

II.  A  municipal  lien  was  filed  against  the  wife  and  during 
the  life  of  both  tenants  execution  was  issued  thereunder  and  the 
^estate  sold. 

III.  A  judgment  was  entered  against  the  husband;  subse- 
quently, husband  and  wife  covenanted  to  convey  the  entire  estate 

olear  of  any  encumbrances  to  a  third  person. 

In  the  first  case,  as  has  been  shown  earlier,  the  court  said  that 
the  judgment  creditor  of  the  husband  may  issue  execution  on  such 
judgment  and  the  purchaser  would  take  a  title  unencumbered  by 
the  mortgage.  On  a  writ  of  error,  the  case  was  taken  to  the 
"Supreme  Court  on  the  ground,  inter  alia,  that  the  trial  judge  had 
•erroneously  charged  the  jury.  The  charge  is  worthy  of  attention. 
In  part,  the  trial  judge  said:  "Although  owing  an  undivided  one 
half  by  virtue  of  his,  the  husband's  tenancy  as  a  joint  tenant,  upon 
the  death  of  his  wife,  the  whole  property  became  vested  in  him 

*3  Kent's  Com.  132;  4  Kent's  Com.  362. 
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and  he  was  the  mortgagor,  but,  there  being  an  open  judgment  en- 
tered against  him  prior  to  that  time,  the  title  he  acquired  by  the 
death  of  his  wife  inures  to  the  benefit  of  his  judgment  creditors."' 
The  trial  judge  then  ordered  a  verdict  for  the  purchaser  at  sheriff 's^ 
sale  on  the  judgment.  The  judgment  was  affirmed  by  the  Supreme 
Court.  While  it  is  true  that  joint  tenants  own  an  undivided  one- 
half  interest^  that  is  precisely  wherein  a  joint  tenancy  differs  from 
a  tenancy  by  the  entirety.  It  was  upon  this  distinction  that  the 
Act  of  1 812,  abolishing  joint  tenancies,  was  held  not  to  apply  to 
tenancies  by  entirety.  The  husband  and  wife  in  this  case  were 
tenants  by  the  entirety  and  as  such  were  seized  of  the  whoh,  and 
the  husband  did  not  own  "an  undivided  one-half  by  virtue  of  his; 
tenancy  as  a  joint  tenant."  If  the  husband's  interest  was  an  un- 
divided half,  then  we  would  have  no  quarrel  with  the  proposition 
that  a  judgment  against  the  husband  would  be  a  lien  on  his  in- 
terest, but  the  difficulty  arises  from  the  fact  that  his  interest  is  an 
undivided  interest  in  the  whoh  and  that  of  his  co-tenant  a  like 
interest.  "The  estate  of  joint  tenants  is  a  unit  made  up  of  di- 
visible parts;  that  of  husband  and  wife  is  also  a  unit,  but  it  is  made 
up  of  indivisible  parts. ""  In  the  light  of  this  definition  the  lower 
court  erred  in  that  part  of  the  charge  which  has  been  quoted,  but 
the  Supreme  Court  with  no  reference  to  this  manifest  error  affirmed 
the  judgment  in  a  very  brief  opinion.  While  it  is  true  that  the 
court  neither  adopts  nor  rejects  the  view  taken  by  the  trial  judge,, 
the  brevity  of  the  opinion  compels  the  conclusion  that  the  decision 
was  influenced  by  it.     Mr.  Justice  Green  said: 

"It  was  the  kind  of  an  estate  which  was  bound  by  the  lien 
of  the  mortgage  given  by  Mary  Holcomb;  and  it  was  the  same 
kind  of  an  estate  which  was  bound  by  the  lien  of  the  judgment 
against  her  husband."" 

In  the  second  case,  Mr.  Chief  Justice  Mitchell  said: 

"It  appears  by  the  case  stated,  that  the  husband  and  wife- 
were  registered  owners  by  entireties  of  the  lot  in  question  when, 
the  municipal  lien  was  filed  against  the  wife  alone 

•Fleek  vs.  Zilhaver,  supra,  at  page  213. 
^^Beihl  vs.  Martin,  supra,  at  page  523. 
"Fleek  vs.  Zilhaver,  117  Pa.,  at  page  218. 
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As  against  the  husband  therefore,  the  lien  was  a  nullity  and  the 
sale  under  it  passed  no  title.*'" 

Our  third  case  was  the  case  of  Beihl  vs.  Martin^  cited  at  the 
outset  of  this  paper.  The  court  held  that  the  voluntary  transfer 
by  the  husband  and  wife  gave  to  the  transferee  a  marketable  title 
free  from  the  lien  of  any  judgments  against  the  husband.  After 
citing  the  case  of  Fleek  vs.  ZUJiaver^  supra,  with  approval,  the 
court,  in  distinguishing  the  cases,  said: 

"This  case  (Fleck  vs.  Zilhaver)  stands  as  an  authority  with 
respect  to  what  it  expressly  rules It  is  to  be  ob- 
served that  it  does  not  rule  that  there  can  be  a  severance  in  the 
ownership  in  any  other  way  than  by  the  death  of  one  or  other  of 
the  parties,  or  by  voluntary  alienation  by  both."  In  other  words, 
the  severance  of  the  estate  occurs  only  upon  the  happening  of  either 
one  or  the  other  of  the  two  contingencies  pointed  out;  death  of 
either  one  of  the  joint  owners  or  voluntary  alienation  by  both." 

That  the  facts  were  different  in  each  case  is  not  denied,  but 
that  only  one  underlying  principle  was  involved  is  beyond  ques- 
tion. The  three  cases  agree  in  one  point,  namely:  In  each,  a  judg- 
ment was  entered  against  either  one  or  the  other  of  the  two  owners. 
The  difference  arose  out  of  the  subsequent  disposition  of  the 
estate.  As  a  result  of  these  cases,  these  propositions  are 
established. 

I.  If  the  tenant  against  whom  the  judgment  is  entered  sur- 
vives the  other,  the  judgment  has  priority  over  a  mortgage  exe- 
cuted by  both  tenants  subsequent  to  the  entry  of  the  judgment. 

II.  If,  however,  the  judgment  creditor  issues  execution  on 
his  judgment  in  the  lifetime  of  both  tenants  a  sale  thereunder 
passes  no  title  to  the  purchaser. 

III.  Where  both  tenants  voluntarily  execute  a  deed  of  con- 
veyance to  a  third  party,  such  purchaser  takes  a  clear  title,  and 
the  judgment  creditor,  though  prior  in  point  of  time,  has  no  rights 
as  against  the  estate  in  the  hands  of  the  purchaser. 

All  three  decisions  involve  the  same  principle  and  can  be 
sustained  only  upon  the  position,  first,  that  the  judgment  creditor 
of  the  one  tenant  has  by  virtue  of  his  judgment  a  lien  on  the  es- 
tate, and  second,  that  this  lien,  though  attaching  to  the  estate, 

^  Allen  vs.  Lyons,  216  Pa.,  604. 
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remains  dormant,  not  alone  dependent  on  the  death  of  the  other 
tenant,  but  living  only  in  the  hope  that  there  will  be  no  united 
volimtary  action  on  the  part  of  both  tenants  to  cut  off  its  peaceful 
existence. 

With  all  due  respect  to  the  authorities  quoted,  it  is  submitted 
that  either  the  judgment  in  these  cases  is  a  lien,  or  it  is  not  a  lien. 
If  it  if  a  lien,  it  should  be  given  the  same  force  and  effect  as  any- 
other  lien  entered  against  the  absolute  owner  of  an  estate.  In 
the  latter  case,  execution  may  be  issued  at  any  time,  and  priority 
between  lien  holders  depends  upon  exactly  what  the  word  indicates. 
Responsibility  for  this  new  kind  of  a  lien  evolved  by  the  court 
cannot  be  placed  upon  the  peculiar  nature  of  the  estate  in  question. 
According  to  the  earliest  definitions  of  the  rights  of  the  co-owners, 
neither  one  of  the  tenants  can  interfere  with  the  proper  enjoyment 
of  the  estate  by  the  other,  without  the  consent  and  joinder  of  that 
other,  and  the  rights  of  judgment  creditors  can  rise  no  higher  than 
ihose  of  their  debtors.  The  right  to  mortgage  the  estate  with  the 
consent  of  the  husband  is  as  much  a  part  of  the  enjoyment  of  the 
estate  by  the  wife  as  is  the  right  of  the  husband  to  sell  the  estate 
with  the  consent  of  the  wife.  To  give  a  judgment  creditor  of  one 
tenant  a  greater  right  than  the  holder  of  a  mortgage  from  both  is 
an  interference  with  this  enjoyment  irre  pective  of  the  time  of  the 
execution  of  the  mortgage. 

In  theory,  a  mor^ge  is  a  conveyance  of  the  title  to  the 
estate,  and  if  the  conveyance  by  deed  passes  the  title  clear  of  the 
lien  of  a  judgment,  the  conveyance  by  mortgage  should  have  the 
same  effect.  It  is  for  this  reason  that  we  take  issue  with  the 
court  in  the  case  of  Fleek  vs.  ZUhaver,  and  with  the  Supreme  Court  in 
the  case  of  Beihl  vs.  Martin,  when  it  bases  its  distinction  between 
the  two  cases  upon  the  face  that  in  the  one  case  the  form  of  aliena- 
tion was  a  mortgage,  and  in  the  other  a  deed. 

The  correctness  of  this  position  taken  by  our  courts  is  ques- 
tioned upon  the  additional  ground  spoken  of  before.  They  hold 
the  right  to  sell  to  be  one  of  the  privileges  possessed  by  the  co- 
owners  and  not  the  right  to  mortgage.  We  have  said  that,  theo- 
retically, a  mortgage  is  a  conveyance  of  the  title;  in  practice  in 
our  state  it  is  not.  Let  us,  therefore,  deal  practically  with  the 
question:  What  Title  Company  will  insure  the  mortgage  on  such 
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an  estate  with  a  prior  judgment  on  record  against  one  of  the  co- 
tenants  in  view  of  the  decisions  in  Fleek  vs.  Zilhaver  and  Beihl  vs. 
Martini  And  how  many  investors  will  accept  a  mortgs^e  which 
a  title  insurance  company  will  not  insure?  Certainly,  not  very 
many. 

One  reason  advanced  for  the  position  taken  by  the  court  in 
these  cases  is  that  the  surviving  tenant  acquires  no  new  estate 
upon  the  death  of  his  co-tenant,  and  that  the  judgment  is  a  lien 
on  the  same  estate.  While  this  is  true  insofar  as  quantity  is  con- 
cerned, it  is  not  true  in  respect  to  the  quality.  He  is  now  sole 
owner  in  fee  of  the  estate,  whereas  formerly,  to  put  it  freely,  he 
was  only  co-tenant  in  fee.  As  co-tenant,  the  interest  of  the  other 
tenant  had  to  be  considered,  as  survivor  he  need  consult  the  wishes 
of  no  one.  This  being  so,  it  is  submitted  that  the  survivor  does 
acquire  something  new,  he  acquires  something  which  at  once 
inures  to  the  benefit  of  his  judgment  creditors,  but  it  comes  to 
the  survivor  burdened  with  such  liabilities  as  were  imposed  on  it 
by  the  joint  action  of  the  co-tenants  in  the  life  time  of  both. 

Let  us  take  the  opinion  of  Mr.  Justice  Stewart  in  our  principal 
case"  for  a  moment:  "The  rights  of  the  parties  are  fixed  by  the 
deed  of  conveyance  to  them,  and  by  that  instrument  each  took 
an  entirety  made  up  of  indivisible  parts.  Any  alienation  by  one, 
the  other  not  consenting,  of  any  interest  whatever  in  the  estate, 
if  allowed,  would  be  an  abridgement  pro  tanto  of  the  rights  of  the 
other.  By  their  joint  act  they  admittedly  have  the  right  to  sell 
and  dispose  of  the  whole  estate;  by  their  joint  act  they  may  strip 
the  estate  of  its  attributes  and  create  a  wholly  different  estate  in 
themselves;  but  neither  can  divest  himself  or  herself  of  any  part 
without  in  some  way  infringing  upon  the  rights  of  the  other.  The 
wife  has  the  right  to  initiate  as  well  as  the  husband.  Suppose 
she  desires  to  sell  the  land — a  right  which  is  hers — ^and  the  hus- 
band consents,  what  does  his  consent  amount  to  if  he  has  parted 
with  his  expectancy  of  ownership  to  a  stranger?  Such  circumstances 
would  operate  to  deny  to  the  wife  the  enjoyment  of  an  inseparable  in- 
cident of  ownership,  the  right  of  alienation" 

We  assent  most  emphatically  to  this  part  of  the  opinion  and 
respectfully  submit  that  in  the  light  of  this  argument  the  court 

"Stuckcy  vs.  Keefe,  supra 
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has  changed  its  position  taken  in  the  case  of  Fleck  vs.  ZUhaver. 
As  we  have  already  said,  the  cases,  though  involving  different 
facts,  give  rise  to  the  same  principle;  that  being  so,  we  ask  again: 
Is  not  the  right  to  mortgage  as  much  one  of  the  rights  of  initia- 
tion which  the  wife  has,  as  is  the  right  to  alienate?  Both  privil^es 
involve  the  right  to  enjoy  and  diflfer  only  in  the  degree  of  the 
enjoyment.  We  submit  further  that  so  long  as  the  case  of  Fleek 
vs.  ZUhaver  represents  the  law  of  our  state,  this  right  of  the  wife 
to  mortgage  the  estate  cannot  be  exercised  if  a  judgment  has  been 
entered  against  her  husband,  as  has  been  pointed  out  heretofore. 
So  far  as  the  right  of  the  wife  to  "initiate"  is  concerned,  it  amounts 
to  one  and  the  same  thing  whether  the  husband  sells  his  right  of 
expectancy  or  permits  a  judgment  to  be  entered  against  him. 
Since  the  court  admits  that  the  wife  has  the  right  to  initiate,  we 
may  now  ask  this  second  question :  Suppose  she  desire  to  mor^ge 
the  land — a  right  which  is  hers — and  the  husband  consent,  what 
does  his  consent  amount  to  if  he  has  parted  with  so  much  of  his 
expectancy  as  will  be  necessary  to  pay  a  judgment  entered  against 
him?  Such  circumstance  would  operate  to  deny  to  the  wife  the 
enjoyment  of  an  inseparable  incident  of  ownership,  the  right  to 
mortgage.  Surely  the  only  difference  here  between  the  judgment 
and  the  sale  of  the  expectancy  is  one  of  degree  alone. 

In  an  earlier  part  of  the  opinion,"  Mr.  Justice  Stewart  says: 

"We  start  in  the  discussion  with  an  admission  which  the  case 
of  Fleek  vs.  ZUhaver,  supra,  compels,  that  the  judgments  here  ob- 
tained against  the  husband  were  liens,  but  upon  what?  Cer- 
tainly not  upon  the  entirety  that  was  in  the  husband,  for  the 
•entirety  of  estate  was  in  the  wife  equally  with  the  husband,and 
being  in  its  nature  indivisible,  it  would  follow  necessarily  that  any 
encumbrance  upon  the  estate  of  the  one  would  rest  upon  that  of 
the  other,  a  result  which,  of  course,  could  not  be  justified  or  al- 
lowed except  as  the  inherent  attributes  of  the  estate  are  to  be 
wholly  disregarded." 

Surely,  if  the  act  of  one  tenant  alone  is  not  a  lien  upon  the  entirety, 
but  merely  upon  the  expectancy  of  survivorship,  this  lien  must  be 
postponed  to  a  valid  lien  created  jointly  by  both  tenants  upon  the 
estate  itself.    The  court  in  Fleek  vs.  ZUhaver,  as  has  been  pointed 

"  Beihl  VB.  Martin,  supra,  at  page  527. 
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out,  held  otherwise,  and  the  opinion  filed  by  Mr.  Justice  Stewart 
in  the  case  of  Beihl  vs.  Martin,  upholds  this  decision.  If  the  court 
in  that  case  was  right  in  the  view  taken  as  shown  by  our  quota- 
tions from  the  opinion  {supra)  and  we  submit  that  it  is,  the  de- 
cision in  Fleek  vs.  ZUhaver  is  not,  and  rather  than  attempt  to  dis- 
tinguish it,  the  court's  error  should  have  been  acknowledged.  The 
failure  to  do  this,  as  we  have  already  said,  increased  the  existing 
confusion.  It  will  be  recalled  that  we  quoted  from  the  opinion 
of  the  court  this  statement: 

"  It  is  to  be  observed  that  it  (Fleek  vs.  ZUhaver)  does  not  rule 
that  there  can  be  a  severance  of  the  ownership  in  any  other  way 
than  by  die  death  of  one  or  other  of  the  parties,  or  by  voluntary 
alienation  by  both." 

We  ask,  therefore,  what  result  will  be  reached  if,  upon  the 
^same  state  of  facts  as  those  in  the  case  of  Fleek  vs.  ZUhaver,  the 
mortgagee  issues  a  scire  facias  sur  mor^ge  in  the  Ufe  time  of  both 
Jenants?  In  view  of  this  opinion  and  the  distinction  it  makes 
bewteen  the  two  cases,  will  the  court  hold  that  the  purchaser  at 
-such  sale  takes  clear  of  the  encumbrance  of  the  judgment?  On 
principle  this  would  be  true,  but  if  the  court  follows  its  decision 
'logically,  it  would  be  compelled  to  hold  otherwise,  for  according 
to  the  position  taken  a  mortgage  is  not  a  conveyance,  and  the 
opinion  in  Beihl  vs.  Martin  confines  a  severance  to  a  voluntary 
•conveyance  or  death  of  one  tenant. 

Have  the  married  women's  acts  had  any  effect  on  this  ven- 
•erable  estate?  In  the  case  of  Stuckey  vs.  Keefe,  supra,  which 
arose  before  these  acts,  a  conveyance  made  to  husband  and  wife 
"as  tenants  in  common,''  and  not  as  joint  tenants,  was  held  to 
constitute  the  grantees  tenants  by  entireties,  upon  the  ground 
that  the  estate  by  entireties  was  created  by  a  rule  of  law  irre- 
spective of  the  intention  of  the  parties;  and  from  the  preceding 
•cases  it  must  be  admitted  that  the  presumption  of  unity,  between 
husband  and  wife,  which  arises  from  their  marriage  precludes  the 
consideration  of  the  intention  of  the  parties.  It  would  seem, 
therefore,  that  in  order  to  change  the  rule  the  l^;al  presumption 
must  be  changed.  The  real  question,  therefore,  is,  has  this  pre- 
sumption been  changed  by  the  married  women's  acts? 
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In  cases  following  Stuckey  vs.  Keefe,  it  has  been  held  that: 
estates  by  entireties  have  not  been  abolished  by  the  Act  of  1848, 
or  the  Separate  Property  Act  of  1887,  and  that  such  estate  would 
be  created  by  the  same  conveyance  as  at  common  law  notwith- 
standing these  acts."  In  Bambery's  Estate,  supra,  the  court  said: 
"It  has  been  contended,  and  in  some  jurisdictions  held»  that  the- 
legislation  which  secured  to  the  wife  the  enjoyment  of  her  separate 
estate  is  destructive  of  the  legal  unity  of  husband  and  wife  upon, 
which  tenancy  by  entireties  depends.  But  the  better  view  is  that, 
such  tenancies  are  not  destroyed  or  impaired  by  it." 

In  the  case  of  Diver  vs.  Diver,  supra,  Strong,  J.,  in  delivering^ 
the  opinion  of  the  court  said:  "To  hold  it  (Act  of  April  11,  i848> 
as  operating  upon  a  deed  of  land  to  a  wife  making  such  deed  assure- 
a  different  estate  from  what  it  would  have  assured  without  the 

Act  is  to  lose  sight  of  the  legislative  purpose Were* 

we  to  do  so  it  would  become,  in  many  cases,  a  means  of  divesting: 
her  of  her  property  instead  of  an  instrument  of  protection.     .     . 
.     .    We  hold  then  that  no  such  effect  is  to  be  given  to  the  Act 

of  1848,  or  any  of  its  cognate  Acts The  l^;al  unity 

of  husband  and  wife  still  exists " 

In  an  earlier  case,  the  court  went  further  and  said  that  not- 
withstanding the  passage  of  the  Married  Women's  Act  of  1848, 
a  conveyance  to  a  husband  and  wife  "To  have  and  to  hold  the- 
said  lot  or  piece  of  ground  as  tenants  in  common  and  not  as  joint 
tenants''  created  an  estate  by  entireties."     Yet,  in  a  case  decided 
in  1901,  Mr.  Justice  Mitchell  said:  "But  in  no  case  that  has  been 
brought  to  oiu-  attention  was  there  anything  to  show  an  express- 
intent  of  the  parties  to  take  otherwise  than  accoxxling  to  the  legal 
presumption.    The  incapacity  of  husband  and  wife  to  take  as^ 
joint  tenants  or  tenants  in  common  was  a  strict  logical  deduction 
from  their  entire  unity  at  common  law.    When  the  statutes  in 
relation  to  Mcuried  Women  severed  this  unity  as  to  property,  the- 
reason  of  the  rule  no  longer  existed.    There  never  was  any  incap- 
acity to  hold  as  tenants  in  common  if  the  conveyance  were  made- 
to  them  before  marriage.    2  Cruise  494;  2  Plowden  483,  dted  in. 
Stuckey  vs.  Keefe,  supra.        And  it  may  be  considered  as  stilL 

"  Diver  vs.  Diver,  56  Pa.  106;  Bambery's  Estate,  156  Pa.  628. 
^'  McCurdy  vs.  Canning,  64  Pa.  39  (1870). 
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an  open  question  whether  they  may  not,  now,  since  the  acts  re- 
ferred to,  take  as  well  as  hold  in  common,  if  that  be  the  actual 
intent,  notwithstanding,  the  legal  presumption  to  the  contrary."^'' 

In  the  case  of  Beihl  vs.  Martin,  supra,  Mr.  Chief  Justice 
Stewart  in  the  opening  paragraph  of  his  opinion  said:  "It  may  be 
that  because  of  modem  innovations  on  the  common  law  respecting 
the  property  rights  of  married  women,  the  venerable  estate  known 
as  estates  by  entireties  has  outlived  the  purpose  of  its  creation  and 
is  out  of  harmony  with  present  conditions.  However  this  may 
be,  if  change  is  desired,  it  must  come  through  legislative  acts  and 
not  through  judicial  construction.  This  estate  is  too  well  estab* 
lished  and  too  well  defined  to  be  subject  to  judicial  impairment." 

These  cases  compel  the  conclusion  that  the  determination 
of  our  question  depends  upon  the  legislative  intention  as  expressed 
in  the  married  women's  acts  and  the  result  of  that  intention. 
One  conclusion  must  be  admitted ;  if  the  purpose  of  the  acts  wa& 
as  Strong,  J.,  said  in  Diver  vs.  Diver,  supra,  to  protect  the  property 
of  the  married  woman — ^then  the  intention  of  the  parties  as  ex- 
pressed in  the  conveyance  must  govern;  so  that  if  at  the  present 
time  a  conveyance  is  made  to  the  husband  and  wife  as  tenants  in 
common  and  not  as  joint  tenants,  they  should  take  as  tenants  in 
conmion,  for  surely  the  wife  who  is  only  granted  the  interest  of 
one  of  two  tenants  in  common  can  not  ask  to  be  granted,  or  pro- 
tected in  a  different  right. 

It  is  submitted,  however,  that  the  married  women's  act 
went  further  than  to  protect  the  property  rights  of  married  women — 
it  extends  those  rights.  The  rights  of  a  married  woman  to  deal 
with  or  hold  property  granted  to  her  were  few  indeed  at  common 
law.  The  Act  of  June  8,  1893,  P.  L.  344,  Section  i  provides  that 
hereafter:  "A  married  woman  shall  have  the  same  right  and 
power  as  an  unmarried  person  to  acquire,  own,  possess,  control, 
use,  lease,  sell  or  otherwise  dispose  of  any  property  of  any  kind — 

real,  personal  or  mixed and  may  exercise  the  said 

right,  and  power  in  the  same  manner  and  to  the  same  extent  as 
an  unmarried  person "  Surely  this  must  be  con- 
sidered an  enabling  act.    The  rights  enumerated  in  these  acts 

*'  Merritt  vs.  Whitlock,  200  Pa.,  at  page  55. 
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are  additional  rights  granted  and  not  merely  existing  rights  pro- 
tected. The  question  is  not,  therefore,  whether  "because  of 
modem  innovations  the  venerable  estate  known  as  estates  by 
•entireties  has  outlived  its  purpose,"  but  it  is  whether  the  reason 
for  the  creation  of  that  estate  exists  or  not.  Can  it  be  said  in  the 
light  of  this  legislation  that  husband  and  wife  in  the  eyes  of  the 
Jaw  today  are  "one"?  The  argument  advanced  by  Chief  Justice 
Mitchell,  that  if  change  is  desired  it  must  come  through  legislative 
.acts  and  not  through  judicial  construction,  while  it  rightfully 
recognized  the  line  between  legislative  and  judicial  functions, 
-nevertheless  begs  the  question.  If  at  conunon  law  it  were  held 
to  be  a  crime  for  a  married  woman  to  hold  property  and  an  act 
were  passed  providing  that  thereafter  a  married  woman  might 
acquire,  hold,  own,  and  possess  property  in  the  same  manner  as 
a  woman  unmarried,  the  question  would  be  whether  the  act  had 
abolished  the  crime,  and  it  is  submitted  that  that  was  the  question 
before  the  court  in  the  case  of  Beihl  vs.  Martin,  supra. 

Many  jurisdictions  have  taken  the  view  that  after  the  enact- 
ment of  the  married  women's  acts,  the  unity  of  husband  and 
wife  was  destroyed.  In  Illinois,  it  was  said  that  by  the  Act  of 
1861  conferring  upon  married  women  the  right  to  acquire  property 
and  hold  and  enjoy  the  same  free  from  the  husband's  control,  the 
rule  that  a  conveyance  to  husband  and  wife  made  them  tenants 
by  entirety  ceases  to  exist,"  and  the  same  effect  has  been  at- 
tributed to  these  acts  upon  this  estate  in  Alabama,  and  other  of 
our  states  have  followed  the  same  line  of  reasoning." 

In  England,  Parliament  passed  what  is  known  as  the  Married 
Woman's  Property  Act,  45  and  46  Vict.,  Clause  75.  Since  then 
it  has  been  held  that  the  old  rule  of  law  that  husband  and  wife 
were  for  most  purposes  one  person  and  so  that  under  a  gift  by 
will  to  a  husband  and  wife  and  a  third  person,  a  husband  and  wife 
took  only  one  moiety  between  them  and  the  third  person  took 
the  other  nloiety  is  not  now  applicable  to  such  a  gift  under  a  will 
that  came  into  operation  since  the  commencement  of  that  act.** 

"  Mitchell  vs.  Care.  133  HI.  68. 

"Wothall  VB.  Gorce,  36  Ala.  728  (1896). 

^  In  re  March — Mauder  vs.  Harris,  24  Ch.  D.  222, 
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It  is  submitted  that  from  these  authorities  there  is  much  to 
be  said  in  favor  of  the  view  that  since  the  passage  of  the  married 
women's  act,  the  unity  of  husband  and  wife  no  longer  exists,  and 
that,  if  tenancies  by  the  entirety  are  not  abolished,  at  least  the 
creation  of  such  an  estate  has  become  dependent  upon  the  inten- 
tion of  the  parties. 

Harry  Shapiro. 

Philadelphia,  April  14,  1913. 
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NOTES 

CoNFLirt  OF  Laws — Marriage  Between  First  Cousins — 
Pa.  Act  of  1901 — First  cousins,  domiciled  in  Pennsylvania,  for 
the  purpose  of  evading  the  Act  of  1901*  forbidding  their  marriage, 
went  into  Delaware,  were  married  and  then  returned  to 
Pennsylvania.  The  libel  for  a  divorce  sought  by  the  wife  on  the 
ground  that  the  marriage  was  null  and  void  because  of  their  kin- 
ship was  dismissed.     Schofield  v.  Schofidd} 

The  expression,  "a  marriage  valid  where  celebrated  is  valid 
everywhere,"  has  become  a  maxim  of  law.  Its  exceptions  must 
be  carefully  considered  in  any  case  in  which  the  maxim  is  ap- 
parently applicable  as  in  the  case  under  discussion. 

^  Act  of  1901,  June  24,  P.  L.  597,  Section  i:  "From  and  after  the  first  day 
of  January,  1903,  it  shall  be  unlawful  for  any  male  person  and  female  person, 
who  are  of  Idn  of  the  degree  of  first  cousins,  to  be  joined  in  marria|:e.  *'  Section 
a:  ' 'All  marriages  contracted  in  violation  of  the  provisions  of  the  first  section  of 
this  act  are  hereby  declared  void. " 

*  51  Pa.  Superior  Court  564  (1912). 

(490) 
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I.  If  the  marriage  be  polygamous  or  incestuous  the  courts  of 
no  Christian  country  will  recognize  it  although  it  may  have  been 
valid  by  the  law  of  the  country  where  it  was  celebrated.  In- 
-cestuous  marriages,  in  the  international  sense,  are  those  contracted 
by  persons  who  are  so  nearly  related  that,  by  the  common  consent 
of  all-Christendom,  hey  are  to  be  regarded  as  immoral  and  con- 
trary to  the  laws  of  nature.  By  that  consent,  persons  lineally 
related,  either  in  the  ascending  or  descending  line,  and  brothers 
and  sisters  as  collaterals,  are  within  the  prohibited  degrees.' 
These  principles  of  international  law  would  require  a  court  to 
recognize  a  marriage  which  is  incestuous  (in  the  more  remote 
degrees)  by  the  statute  of  its  own  state,  but  which  is  lawful  by 
the  law  of  the  place  where  it  was  celebrated.*  There  are  decisions 
ivhich  have  not  followed  these  principles  and  they  rest  upon  the 
:ground  that  such  marriages  are  against  the  moral  policy  of  the 
^tate.» 

2.  Where  a  statute  prohibits  generally  a  class  of  persons 
from  contracting  matrimony  and  it  indicates  the  legislative  intent 
to  impose  a  personal  incapacity  so  to  contract,  within  or  without 
the  state,  a  marriage  celebrated  abroad  will  not  be  recognized. 
The  most  striking  and  best  illustration  is  the  Sussex  Peerage 
Case.*  It  involved  the  Act  of  Parliament  which  provided  that  no 
descendant  of  King  George  II  should  be  capable  of  contracting 
matrimony  without  the  consent  of  the  reigning  sovereign.  Such 
a  descendant  did  marry  in  Rome  without  the  necessary  consent 

'Story,  Conflict  of  Laws,  8th  Edition,  Section  114;  Sutton  v.  Warren,  51 
Mass.  451  (1845);  Wightman  v.  Wightman,  4  Johns.  Ch.  343,  3^8  (N.  Y.,  1820); 
'Stevenson  v.  Gray,  17  B.  Mon.  193, 308  (Ky.,  1856);  Jackson  v.  Jackson,  82  Md. 
17,  29  (1895). 

*  Garcia  v.  Garcia,  25  S.  D.  645  (10 10);  first  cousins,  residents  of  California, 
married  there  and  the  court  in  South  Dakota  refused  to  annul  the  marriage 
.although  it  was  incestuous  according  to  the  statutes  of  that  state.  Sutton  v. 
Warren,  supra^  the  marriage  of  nephew  and  aunt,  voidable  by  the  law  of  Eng- 
land, where  it  was  celebrated,  was  recognized  by  the  court  in  Massachusetts, 

■although  if  it  had  been  celebrated  there  it  would  have  been  void.  Stevenson 
V.  Grav,  supra,  is  a  still  stronger  case,  for  there  the  parties  went  outside  of  their 
domicile  for  the  purpose  of  evading  its  law.  In  re  Bozzelli,  L.  R.  (1902)  i  Ch. 
Div.  751 ;  the  widow  of  an  Italian  married  the  brother  of  her  deceased  husband 
in  Italy;  all  were  domiciled  in  Italy,  and  in  spite  of  English  statutes  regarding 
:such  marriages  as  incestuous,  the  court  was  obliged  to  recognize  the  marriage 
because  of  its  validity  according  to  the  law  of  the  domicile  of  the  parties  and 
^ 'which  is  not  stamped  as  incestuous  by  the  general  consent  of  Christendom." 
This  case  affirms  the  Enp;Iish  doctrine,  that  matrimonial  capacity  depends  upon 
the  lex  damicUUt  first  laid  down  in  Sottomayor  v.  De  Barros,  L.  R.  3  P.  D.  i 
(1877).  In  America  the  great  weight  of  authority  regards  the  lex  loci  as  govem- 
:ing  the  question  of  capacity. 

*  U.  S.  V.  Rodgers,  109  Fed.  886  (1901);  an  uncle  and  niece  were  lawfully 
married  in  Russia  and  in  proceedings  testing  their  right  to  enter  this  country 
the  court  refused  to  recop^nize  the  marriage  because  the  statutes  of  Pennsylvania 
declared  such  marriage  incestuous.  Judge  McPherson  said:  "the  monu  sense 
'Of  this  community  would  undoubtedly  be  shocked  at  the  spectacle  of  an  uncle 
4ind  niece  living  together  as  husband  and  wife. " 

•11  CI.  &  Fin.  142  (1844). 
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of  the  sovereign  and  the  House  of  Lords  found  no  difficulty  im 
coming  to  the  conclusion  that  the  marriage  was  invalid,  prin- 
cipally because  the  special  object  of  the  statute  could  only  be 
attained  by  declaring  that  the  personal  incapacity  attended  the 
descendant  wherever  he  went.  StidVs  Estate''  is  cited  as  bearing 
out  this  exception,  and,  while  it  is  true  that  in  that  case  the  stat- 
ute «  which  read,  "the  wife  or  husband  who  shall  have  been  guilty 
of  adultery,  shall  not  marry  the  person  with  whom  the  said  crime 
was  committed,"  was  construed  to  mean  that  "a  personal  in- 
capacity to  marry  is  imposed, "  it  is  submitted  that  tfie  true  ground 
of  the  case  and  the  ground  of  decisions  in  other  states  upon  similar 
statutes  is  that  the  statute  represents  a  distinct  policy  of  the  state* 
not  to  recognize  such  marriages.  And  to  put  it  upon  the  ground 
of  incapacity  gives  it  a  smack  of  English  law  that  is  unnecessary 
and  wholly  un-American.  Even  the  Sussex  Peerage  Case  has  been 
put  on  the  ** distinctive  state  policy"  ground  by  at  least  one  au- 
thority.*® 

3.  Where  a  statute  prohibits  marriage  between  persons  re- 
lated  in  a  certain  degree  expressly  upon  the  ground  that  such 
marriages  are  "contrary  to  God's  law"  a  marriage  between  such 
persons  celebrated  abroad  will  not  be  recognized.  Brook  v.  BrooV-^ 
involved  a  statute  prohibiting  a  man  from  marrying  the  sister  of 
his  deceased  wife  as  being  "contrary  to  God's  law,"  and  in  that 
case  an  English  subject  married  his  wife's  sister  in  Denmark  ^ 
validly  according  to  the  law  of  that  place;  but  it  was  not  recognized 
in  England.  Authorities  differ  as  to  the  proper  basis  of  the  de- 
cision; some  assign  great  significance  to  the  words  "contrary  to 
God's  law;""  others  claim  it  as  an  application  of  the  lex  domicilii 
or  that  the  statute  represents  a  distinct  policy  of  England." 

The  three  exceptions  noted  above  are  the  only  ones  spe- 
cifically pointed  out  by  the  court  and  it  is  submitted  that  they 
are  not  sufficiently  broad  or  exhaustive.  The  third  exception  is 
plainly  too  restrictive,  for  it  certainly  cannot  be  necessary  that,, 
in  order  effectually  to  invalidate  marriages  between  persons  re- 
lated in  certain  degrees  (degrees  more  remote  than  those  forbidden 
by  international  law)  that  the  words  "contrary  to  God's  law"" 
must  appear  in  the  statute.  Instead  of  three  exceptions  there* 
are  really  only  two,  viz.:  the  first,  relating  to  polygamous  or  in- 
cestuous marriages;  the  second,  where  a  marriage  is  valid  according; 
to  the  lex  loci  or  the  lex  domicilii,  it  may  nevertheless  be  denied 
validity  because  of  a  "distinctive  state  policy"  of  the  forum." 

'  183  Pa.  625  {1898). 

•  Act  of  March  13,  1815,  Section  9,  6  Sm.  L.  286. 

•  Sec  infra. 

"  Wharton,  Conflict  of  Laws,  3d  Edit.,  pp.  343,  356. 
»9  H.  of  L.  192  (1861).  FF  o^  00 

"Com.  V.  Lane,  113  Mass.  458  (1873);  Bishop,  Marriage,  Div.  Sc  Sep.. 
(1891)  Vol.  I,  Sections  876-7-8. 

'^Wharton,  pp.  327,  358;  Minor,  Conflict  of  Laws,  1901,  p.  152. 
"  Wharton,  p.  360. 
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Statutes  prohibiting  certain  marriages  may  or  may  not  em- 
body a  distinctive  state  policy  as  affecting  the  morals  of  society. 
Whether  a  particular  statute  does  so  or  not,  is  a  matter  for  the 
court  to  determine,  in  any  case  where  the  statute  does  not  state^ 
in  so  many  words,  that  it  was  enacted  from  motive  of  public  policy. 
The  public  policy  of  a  state  may  be  indicated  in  various  forms, 
viz,:  by  a  series  of  statutes  upon  allied  subjects,  by  the  previous 
decisions  of  the  court,  or  the  court  itself  may  decide,  as  res  integra, 
whether  the  particular  statute  represents  a  distinct  state  policy 
or  not.  There  are  several  classes  of  marriages  prohibited  by 
statute,  of  such  importance  that  they  must  be  considered  especially, 
as  they  bear  out  to  some  extent  the  "distinctive  state  policy" 
theory. 

Statutes  which  provide  that  if  a  divorce  be  granted  on  the 
ground  of  adultery,  the, guilty  person  shall  not  re-marry  in  the 
lifetime  of  the  innocent  consort,  have  been  interpreted  according 
to  two  distinct  lines  of  authority,  viz.:  (i)  those  states  which  give 
full  sway  to  the  rule  of  international  law — a,  marriage  valid  where 
celebrated  is  valid  everywhere — ^and  therefore  recognize  the 
validity  of  a  marriage  of  the  guilty  person  who  goes  out  of  the- 
state  to  evade  its  laws  and  returns;**  (2)  other  states,  Pennsylvania 
among  them,  give  precedence  to  their  domestic  policy  and  dis- 
r^;ard  the  international  law."  Statutes  forbidding  marriage 
between  white  and  black  persons  have  resulted  in  a  similar  con- 
flict. Medway  v.  Needham"  decided  that  the  public  policy  of 
Massachusetts  against  marriages  between  the  races  was  not  so 
strong  as  to  oblige  the  court  to  declare  invalid  a  marriage  validly 
contracted  outside  the  state.  In  State  v.  Ross^*  the  parties  to  a 
mixed  marriage  which  took  place  in  South  Carolina,  which  was 
also  their  domicile,  came  into  North  Carolina,  where  such  mar- 
riages were  prohibited.  The  court  of  that  state,  as  might  be 
expected,  admitted  that  the  state  policy  was  very  strong  against 
such  marriages.  Here  was  an  excellent  chance  to  declare  it  in- 
valid on  the  "distinctive  state  policy"  theory,  in  spite  of  its  valid- 
ity according  to  either  the  lex  fori  or  the  lex  domicilii,  but  the 
court  thought  that  it  was  so  strongly  bound  by  the  law  of  nations 
that  it  would  have  to  recognize  the  validity  of  the  marriage.  The 
cases  which  gave  precedence  to  the  domestic  policy  are  cited  in 
the  footnotes  though  it  must  be  admitted  that  a  few  of  them  were 
decided  also  according  to  the  lex  domicilii.^ 

"Van  Voorhis  v.  Bretnall,  86  N.  Y.  18  {1881);  Pondsford  v.  Johnson,2 
Blatchf.  51  (1847);  Com.  v.  Lane,  113  Mass.  458  (1873);  Phillips  v.  Madrid, 
83  Me.  205  (1891);  State  v.  Shattuck,  69  Vt.  403  (1896). 

"  Stulrs  Estate,  183  Pa.  625  {1898);  Pennegar  v.  State,  87  Tenn.  244  (1888), 
a  leading  case;  Williams  v.  Oates,  5  Iredell  535  (N.  C,  1845);  Marshall  v.  Mar- 
shall, 2  Hun  238  (N.  Y.,  1874),  overruled  by  Van  Voorhis  v.  Brentnall,  supra. 

"  16  Mass.  157  (1819). 

"  76  N.  C.  242  (1877). 

"St.  V.  Bell,  7  Baxt.  9  (Tenn.,  1872);  Jackson  v.  Jackson,  82  Md.  1730 
(1805)  (dictum);  Dupre  v.  Boulard,  10  La.  Ann.  411  (1855);  State  v.  Kennedy, 
76  N.  C.  251  (1877);  Kinney  v.  Com.  30  Gratt.  858  (Va.,  1878). 
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Coming  back  to  the  principal  case,  it  is  apparent  that  the 
question  in  the  case  narrowed  down  to  whether  the  statute  for- 
bidding first  cousins  to  be  joined  in  marriage  represented  such  a 
distinct  state  policy  as  to  warrant  the  court  in  deciding  that  the 
l^;islature  intended  the  statute  to  cover  marriages  contracted 
outside  the  state.  The  conclusion  reached  gives  rise  to  the  in- 
ference that  there  is  no  such  public  policy.  The  theory  of  "dis- 
tinctive state  policy"  was  only  casually  mentioned  in  a  discussion 
of  StulVs  Estate,  What  the  court  did  say  was  this:  "Where  a 
statute  forbids  marriage  between  certain  persons,  or  classes  of 
persons,  merely  upon  the  ground  of  expediency  and  not  upon 
moral  grounds,  or  such  as  would  tend  to  outrage  the  principles 
and  feelings  of  all  civilized  nations,  the  general  rule  as  to  the 
validity  of  foreign  marriages  prevails."  If  the  present  statute 
were  enacted  merely  for  expediency  it  is  not  apparent  what  it 
tends  to  expedite.  The  court  correctly  points  out  that  a  statute 
should  not  be  given  extra-territorial  effect  unless  its  language 
sufficiently  indicates  that  such  was  intended.  The  present  statute, 
because  such  intent  was  not  apparent,  is  really  a  dead  letter,  for 
if  its  purpose  be  to  prohibit  certain  marriages  it  will  be  effective 
only  upon  such  first  cousins  living  in  those  parts  of  this  state  so 
isolated,  that  the  expenses  of  a  journey  to  the  "marrying  parsons" 
of  the  neighboring  states  will  be  prohibitive. 

The  court  seemed  to  disregard  intentionally  the  case  of  Mc- 
Clain  v.  McClain,^  decided  only  three  years  ago  by  the  same 
judges  and  cited  in  the  present  case  by  counsel.  In  that  case  the 
same  statute  was  involved  by  a  marriage  of  first  cousins  celebrated 
within  the  state  of  Pennsylvania.  It  was  there  said,  "The  rela- 
tionship of  first  cousin  was  not  one  of  the  degrees  of  consanguinity 
designated  in  the  act  of  i860  (a  criminal  statute  prohibiting  the 
marriage  of  persons  within  the  degree  of  consanguinity  or  af- 
finity therein  prescribed,  providing  a  punishment  and  declaring 
the  marriage  void)  and  it  is  evident  that  the  legislature  intended 
to  add  first  cousins  to  the  classes  of  persons  between  whom  mar- 
riage is  incestuous."  Now,  if  the  marriage  is  void  because  in- 
cestuous and  punishable  criminally,  it  is  submitted  that  that  is 
presumptively  sufficient  to  indicate  a  distinct  public  policy  that 
such  marriage  is  not  to  be  recognized  no  matter  where  celebrated.'^ 

^  40  Pa.  Super.  348  (1909). 

"^  IJ.  S.  V.  Rodgers,  suffra;  Johnson  v.  Johnson,  57  Wash.  89  (19 10).  First 
cousins  domiciled  in  Washington  went  into  British  Columbia  and  after  beinff 
married  returned  to  their  domicile;  the  statutes  of  Washington  declared  such 
marriages  incestuous  and  provided  a  punishment;  the  court  neld  that  the  mar- 
ria^  was  void,  saying:  ''Marriages  between  parties  so  nearly  related  are  pro- 
hibited in  nearlv  all  civilized  countries,  and,  if  argument  in  support  of  such  a 
policv  is  needed,  the  fact  that  the  only  offspring  of  this  marriage  b  deaf  and 
dumb  supplies  it."  Garcia  v.  Garcia,  cited  supra^  is  a  case  where  the  statute 
was  quite  similar,  but  the  parties  to  the  marriage  were  not  domiciled  in  the  state 
of  the  forum  when  the  marriage  was  celebrated;  the  court  decided  that  the  stat- 
ute did  not  authorize  it  to  declare  invalid  a  marriage  valid  according  to  the 
lex  loci  and  Ux  domicilii.    The  court  refused  to  express  any  opinion  as  to  whether 
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It  is  apparent  that  the  principal  case  has  given  an  interpretation 
to  the  statute  different  from  that  laid  down  in  the  earlier  case. 
Which  is  correct  is  doubtful,  but  it  is  submitted  that  the  con- 
struction announced  in  the  more  recent  case  should  be  favored  for 
several  reasons.  The  Act  of  1901  does  not  declare  that  the  mar- 
riage of  first  cousins  is  incestuous,  nor  provide  a  punishment  for 
its  violation,  nor  refer  to  the  Act  of  i860,  which  prescribes  the 
table  of  incestuous  marriages;  it  strikes  down  the  marriage  from 
a  purely  civil,  not  a  criminal,  view  point. 

I.  B. 


Contracts — Fixing  Resale  Prices — Restraint  of  Trade 
— In  Ghirarddli  Co.  v.  Hunsicker,^  the  manufacturer  attached  to 
each  can  of  his  ground  chocolate  a  label  stating  the  prices  at  which 
the  article  could  be  retailed.  Thus  the  case  presented  the  sim- 
plest form  of  the  "contract  system"  of  maintaining  fixed  prices 
on  the  resale  of  a  manufactured  article.  The  other  method  of 
accomplishing  this  object  is  for  the  manufacturer  to  oflFer  to  refund 
a  specified  portion  of  the  purchase  money  to  dealers  who  maintain 
the  retail  prices  designated  by  the  producer.  This  type  of  con- 
tracts has  been  uniformly  upheld;  the  courts  saying  the  dealer 
was  not  bound  to  maintain  the  prices,  he  was  merely  offered  an 
inducement  to  do  so.  In  re  Green  f  Walsh  v.  Dwight.*  In  reality 
«uch  agreements  are  held  not  to  be  an  illegal  restraint  of  trade 
because  the  consumer  can  sometimes  purchase  below  the  stated 
price,  i.  e.j  some  retailers  will  cut  prices. 

The  suit  was  by  a  manufacturer  against  a  retailer,  who  had 
lx)ught  his  goods  from  a  wholesaler,  and  the  court  had  no  trouble 
in  deciding  that  the  agreement  between  the  jobber  and  the  de- 
fendant was  for  the  benefit  of  the  plaintiff.  This  is  certainly 
sound;  as  well  as  the  disposition  the  court  made  of  the  manu- 
facturer's contention  that  the  trade  name  and  secret  process  under 
which  the  article  was  put  out  took  it  out  of  the  general  rule  and 
brought  it  under  the  exception  in  favor  of  patented  articles.  Be- 
ment  v.  Nat.  Harrow  Co.,*  which  was  definitely  settled  against  the 
vendors  of  proprietary  articles  in  Dr.  Miles  Med.  Co.  v.  Park.* 
But  the  court  refused  to  follow  the  decision  of  the  Federal  Supreme 
-Court  in  the  case  last  cited  as  to  the  principal  point — ^whether 

the  parties  were  punishable  criminally  for  incest.  Compare  this  reasoning 
with  the  language  of  Judge  McPherson  in  U.  S.  Rodgers:  "It  seems  to  me  to 
be  impossible  to  recognize  this  marriage  as  valid  in  Pennsylvania,  since  a  con- 
tinuance of  the  relation  here  would  at  once  expose  the  parties  to  indictment  in 

the  criminal  court, In  other  words,  this  court  would  be  declaring 

the  relation  lawful,  while  the  court  of  Quarter  Sessions  of  Philadelphia  County 
^ould  be  obliged  to  declare  it  unlawful. " 

^  128  Pac.  Rep.  1041  (Cal.,  1912). 

*52  Fed.  104  (1894). 

»  58  N.  Y.  Suppl.  91  (1899). 

*  186  U.  S.  70  (1902). 

•220  U.  S.  373  (191 1). 
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this  system  of  business  was  an  illegal  restraint  of  trade.    The- 
California  court  doubtless  felt  bound  by  its  earlier  determination 
of  this  question  in  Grogan  v.  Chaffee}    These  decisions  are  against 
the  present  tendency  of  the  courts,  Park  v.  Hartman,^  Hill  v. 
Gray;^  though  supported  by  the  earlier  cases,  Ice  Co,  v.  Park\^' 
EUimon  Co,  v.  Carringtonj^^  Garst  v.  Harris}^ 

The  decision  in  Sie  principal  case  would  seem  to  be  unsup- 
portable  as  applied  to  ordinary  articles;  but  there  may  be  a  valid 
distinction  between  such  cases  and  a  similar  right  in  the  producer- 
of  an  article  which  has  a  long  life,  and  which  is  distributed  through 
dealers  who  must  give  a  continued  service  in  connection  with  tihe 
article.  In  such  case  the  retailer  is  little  more  than  an  agent  for 
the  manufacturer.  And  it  may  be  argued  with  great  force  that 
if  the  vendor  with  whom  the  customer  deals,  and  to  whom  he 
must  look  for  the  necessary  service,  does  not  make  a  fair  profit 
out  of  the  sale  he  cannot  afford  to  give  the  required  service,  the 
lack  of  which  will  injure  the  reputation  of  the  article  and  so  greatly 
damage  the  manufacturer.  It  is  now  well  settled  that  it  is  not 
the  fact  of  restraint,  but  the  reasonableness  thereof  which  will^ 
control,  Nordenfdt  v.  Maxim  Nordenfelt  Gf  Co.;^  Standard  Oil  Co. 
V.  U,  S.  ,•"  and  it  may  well  be  that  the  benefit  to  the  public  in  being 
assured  of  this  necessary  service — ^the  value  of  which  to  the  pur- 
chaser is  shown  by  the  policy  of  the  leading  automobile  companies 
in  featuring  their  service — out-weighs  the  detriment  to  the  public 
in  being  depriv«i  of  occasional  so  called  "cut  price  sales." 

For  a  further  discussion  of  the  principles  involved  in  the 
principal  case,  see  60  Univ.  of  Pa.  Law.  Rev.,  270  Qan.,  1912). 

C.  L.  M. 


Criminal  Procedure  —  Extradition  —  Prosecution  for^ 
Other  Offenses — Extradition,  in  its  several  phases  and  with  its 
divers  attendant  problems,  has  always  presented  a  more  or  less- 
perplexing  situation  to  the  American  courts.  Heterogeneous 
doctrines  of  state  rights,  duties  and  powers  have  introduced  in- 
evitable complications,  born  of  our  peculiar  political  amalgama- 
tion of  individual  sovereignties.  Therefore,  the  ultimate  and 
expected  result,  diversity  of  opinion  on  nearly  every  point,  is- 
apparent  upon  an  inspection  of  the  cases.  Among  these  problems, 
none  is  more  contentious  than  that  illustrated  by  the  late  case  of 
Ex  parte  Flack}  An  absconding  bank  cashier,  who  had  fled  to 
New  York,  was  taken  back  to  Kansas  on  a  fugitive  warrant  chain- 
ing him  with  forging  the  name  of  the  maker  on  a  note.    While 


•156  Cal.  611  {1909). 

'  153  Fed.  24  (1908). 

*  163  Mich.  12  (1910). 

•21  How.  Pr.  302  (N.  Y..  1861). 

^^  {1901)  2  Ch.  D.  275. 

"  177  Mass.  72  (1900). 

"  1904  A.  C.  565. 

»22i  U.S.  I  (1911). 
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awaiting  trial,  other  prosecutions  were  instituted  against  him 
charging  false  and  fraudulent  alterations  of  entries  upon  the  books 
of  the  biaink.  Motions  to  quash  these  informations  were  based  on 
the  theory  that  the  defendant  could  not  be  prosecuted  on  any 
charge  other  than  that  for  which  he  was  extradited.  But  the 
court  decided  that  he  could  be  tried  for  any  crime  conmiitted  within 
the  jurisdiction. 

There  are  two  distinct  lines  of  decision  on  the  question  of 
whether  an  extradited  defendant  must  answer  all  charges  brought 
against  him  or  only  the  specific  charge  for  which  the  extradition 
was  secured.  The  early  view  was  that  the  prosecution  was  to  be 
limited  strictly  to  the  crime  charged.*  Some  cases  made  the 
distinction  that  the  prisoner  had  to  be  given  an  opportunity  to 
return  to  the  state  from  which  he  was  brought  before  he  could  be 
re-arrested  on  another  charge,*  or  be  re-extradited  to  a  third 
state.*  However,  where  the  different  offenses  constituted  one 
course  of  crime,*  or  where  the  different  crimes  grew  out  of  the  same 
transaction,*  the  de  endant  was  not  protected.  At  all  events,  a 
prisoner,  extradited  for  a  certain  crime  could  be  tried  for  a  lesser 
offense  included  in  it,^  If  a  prisoner  voluntarily  returned  to  the 
state  where  he  was  indicted,  he  thus  submitted  to  its  jurisdiction  and 
could  not  object  to  being  tried  upon  any  chaise  brought  against 
him.' 

At  the  present  time,  the  weight  of  authority  seems  to  have 
come  around  to  the  view  that  a  fugitive  from  justice,  who 
is  brought  back  from  another  state,  should  not  be  accorded  any 
greater  privileges  than  if  he  had  been  apprehended  within  the 
jurisdiction.  In  other  words,  a  person,  having  been  extradited^ 
can  be  tried  for  any  offense  whatsoever.* 

This  attitude  of  the  courts  is  difficult  to  reconcile  with  the 
doctrine  of  Kentucky  v,  Dennison^^^  to  the  effect  that  although 
extradition  is  provided  for  by  the  Federal  Constitution,"  and  the 
right  of  one  state  to  demand  such  extradition  of  another  is  ab- 
solute, yet  the  duty  to  comply  rests  solely  on  the  honor  and  good 
faith  of  the  individual  states.    There  is  no  power  in  any  branch 

*  129  Pac.  Rep.  541  (Kan.,  1913). 

*  State  V.  Hall,  40  Kan.  338  (1888);  In  re  Cannon,  47  Mich.  481  (1882); 
In  re  Fitton,  45  Fed.  471  (1891). 

» State  V.  McNaspy,  58  Kai 

*  In  re  Hope.  10  N.  Y.  Suppl.  28  (1889) 


» State  V.  McNaspy,  58  Kan.  691  (1897). 

*  In  re  Hope.  10  N.  Y.  Suppl.  28  (1889). 

*  State  V.  Dunn,  66  Kan.  483  (1902). 
•Waterman  v.  State,  116  Ind.  51  (1888);  Harland  v.  Territory,  3  Wash* 

Terr.  131  {1887). 

'  State  V.  Walker,  119  Mo.  467  {1894);  Com,  v.  Johnston,  2  Pa.  Distr.  673 


(1892), 

•  State  V.  McNaspy,  58  Kan.  691  (1897). 


•Lascelles  v.  Georgia.  148  U.  S.  537  (1892);  Williams  v.  Weber,  i  Colo. 

"  "  '    Wis.  587  '  ^^  '    '^  

,.  ,    ,^,.  .       .  .  <i89 

*•  Kentucky  v.  Dennison,  24  Howard  66  (U.  S.  S.  C,  i860). 


App.  191  (1891);  State  V.  Stewart,  60  Wis.  587  (1884);  Com.  v.  Wright,  158 
Mass.  149  (1893);  Can*  v.  State,  104  Ala.  4  1(189^) 

*•  Kentucky  v.  Dennison,  24  Howard  66  1" 

»  Const,  of  the  U.  S.,  Art.  IV.  Section  2. 
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of  the  Federal  govenunent  to  compel  its  enforcement.  That  being 
the  case,  the  state  to  which  a  man  had  fled  might  be  induced  to 
give  him  up  if  he  were  charged  with  one  crime,  and  not,  if  with 
another.  Now  if,  after  being  returned,  the  defendant  were  to  be 
tried  upon  a  different  charge,  that  would  be  extremely  bad  faith 
with  the  surrendering  state,  as  well  as  with  the  prisoner. 

In  conclusion,  it  is  interesting  to  note,  in  this  connection, 
that  if  a  man  is  tricked  into  the  jurisdiction,  or  is  kidnapped  and 
forcibly  carried  back,  he,  nevertheless,  has  no  defense  on   that 


score, 


u 


/.  F.  N. 


Damages — ^Loss  of  Wife's  Services — Proximate  Cause — 
The  Court  of  Appeals  of  New  York,  held  in  a  recent  decision^  that 
a  husband  may  maintain  an  action  for  damages  for  the  physical 
illness  of  his  wife,  consequent  upon  mental  anguish  caused  by  the 
publication  of  words  reflecting  upon  her  character,  which  were 
libelous  per  se.  The  court  proceeded  upon  the  ground  that  the 
rights  of  the  husband  were  co-extensive  with  those  of  the  wife; 
that  if  she  could  recover  damages  for  such  injuries,  he  could  also. 
The  primary  inquiry  of  the  court  was  as  to  the  measure  of  dam- 
ages recoverable  by  the  wife  if  she  had  brought  suit  instead  of  her 
husband. 

Earlier  decisions  in  New  York  hold  that  proof  of  mental  dis- 
tress and  physical  illness  resulting  therefrom  will  not  give  a  right 
of  recovery  either  to  the  person  libeled*  or  her  husband'  where  the 
alleged  defamatory  matter  is  not  libelous  per  se.  This  view  seems 
to  represent  the  trend  of  modem  authority*  and  to  be  correct  on 
principle.  The  gist  of  the  action  for  defamation  is  the  injury  to 
the  plaintiff's  reputation;  mental  distress  and  sickness  do  not 
prove  the  fact  of  such  injury,  but  are  simply  the  results  of  an  ap- 
prehension of  injury.  Baron  Bramwell  said  in  Alsop  v.  Alsop-J 
**,  .  .  the  law  holds  that  bodily  illness  is  not  the  natural  nor 
the  ordinary  consequence  of  speaking  slanderous  words.  There- 
fore, on  the  ground  that  the  damage  here  alleged  is  not  the  natural 

"  Mahon  v.  Justice,  127  U.  S.  700  {1887). 

^  Garrison  v.  Sun  Printing  and  Publishing  Ass'n,  100  N.  E.  Rep.  430  (N. 
Y.,  Dec.  17,  1912);  affirming  150  App.  Div.  689  (N.  Y.,  1912). 

*  Terwilliger  v.  Wands,  17  N.  Y.  54  (1858). 
»  Wlson  V.  Goit,  17  N.  Y.  443  (1858). 

*  Alsop  V.  Alsop,  5  H.  &  N.  534  (Eng.,  i860);  Guy  v.  Gregory,  9  Car.  &  P. 
^84  (Ene.,  1840);  Shater  v.  Abott,  48  Ind.  171  (i8;r8);  Beach  v.  Kanney,  2  Hill 
309  (N.  Y.,  1842);  Terwilliger  v.  Wands,  supra,  which  specifically  overrules  two 
earlier  New  York  decisions;  Bradt  v.  Towsley,  13  Wend.  255  (N.  Y.,  1841);  and 
Fuller  V.  Fenner,  16  Barb.  333  (N.  Y.,  1854}.     Contra,  ZeM  v.  Jennings,  61 


Tex.  458  (1863). 

»5  H.  &  N.  534  (Kne.,  ... 

Knight,  9  H.  L.  592  (1861),  he  said:   "I  think  that  Alsop  v.  Alsop  was  well  de- 


•  5  H.  &  N.  534  (Ene.,  i860).     In  Lord  Campbell's  opinion  in  Lynch  v. 


cidedy  and  that  mere  mental  suffering  or  sickness,  supposed  to  be  caused  by  the 
speaking  of  words  not  actionable  in  themselves,  would  not  be  special  damage 
to  support  an  action. " 


Digitized  by 


Google 


NOTES  499 

consequence  of  the  words  spoken  by  the  defendant,  I  think  that 
this  action  will  not  lie." 

On  the  other  hand,  when  the  defamatory  matter  is  libelous 
per  se  an  injury  to  the  plaintiff's  reputation  is  presumed,  and  proof 
of  mental  suffering  with  resulting  illness  is  offered  simply  as  an 
element  of  additional  damage  which  the  jury  are  entitlai  to  con- 
sider. This  view  seems  to  be  settled  law  in  the  majority  of  juris- 
dictions.* Therefore,  under  the  facts  of  the  principal  case  there 
aeems  to  be  no  question  but  that  the  wife  of  the  plaintiff,  if  she 
had  sued,  could  have  recovered  damages  for  her  mental  and  phys- 
ical suffering. 

The  Court  of  Appeals,  having  arrived  at  this  conclusion,  then 
said  that  it  followed  logically  diat  her  husband  could  recover 
damages  for  the  loss  of  her  services.  It  is  on  this  point  that  the 
difficulty  arises  in  accepting  the  decision  as  technically  correct. 
The  question  involves  the  true  basis  of  a  husband's  right  to  recover 
for  injuries  to  his  wife.  Physical  illness,  following  mental  distress, 
is  too  remote  to  give  the  wife  a  right  of  action  when,  to  succeed,  it 
is  necessary  for  her  to  show  special  danu^e,  i.  e.,  when  the  de- 
famatory matter  is  not  libelous  per  se.  If  her  husband  must  show 
damage  to  himself,  and  unless  he  has  an  action  irrespective  of  such 
damage  which  vests  in  him  automatically  by  a  wrong  to  his  wife, 
it  would  seem  to  follow  necessarily  that  such  damages  were  like- 
wise too  remote  to  sustain  his  suit. 

The  proposition  that  a  husband  may  recover  for  wrongs  to 
his  wife  which  result  in  a  loss  to  him  of  her  consortium  or  services 
has  become  so  thoroughly  established  that  modem  cases  are  of 
little  assistance  in  determining  the  basis  of  his  action,  the  rule 
usually  being  applied  to  the  circumstances  with  little  or  no  analysis. 
In  Robert  Mary's  Case,''  it  was  said:  "And  therefore,  if  my  servant 
is  beat,  the  master  shall  not  have  an  action  for  this  battery,  unless 
the  battery  is  so  great  that  by  reason  thereof  he  loses  the  service 
of  his  servant,  but  the  servant  himself  for  every  small  battery 
shall  have  an  action;  and  the  reason  of  the  difference  is,  that  the 
master  has  not  any  damage  by  the  personal  beating  of  his  servant, 
but  by  reason  of  a  per  quod,  viz.:  per  quod  servUium,  etc.,  amisii; 
so  that  the  original  act  is  not  the  cause  of  his  action,  but  the  con- 
sequent upon  it,  viz.i  the  loss  of  his  service  is  the  cause  of  his  ac- 
tion; for  be  the  battery  greater  or  less,  if  the  master  does  not  lose 
the  services  of  his  servant,  he  shall  not  have  an  action. "  It  would 
seem  that  the  same  principles  are  applicable  to  the  relation  of 

*  Swift  V.  Dickerman^  31  Conn.  285  (1863);  Farrand  v.  Aldrich,  85  Mich. 
193  (1891);  Bolt  V.  Budwig,  19  Neb.  739  (1886);  Taylor  v.  Hearst,  107  Cal.  262 
1895);  Hastings  v.  Stetson,  130  Mass.  76  (1881);  Chesley  v.  Thompson,  137 
^ass.  136  (1884);  Van  Ingen  v.  Star  Co.,  i  App.  Div.  ^9  (N.  Y.,  1896).  Con- 
ira,  Prime  v.  Eastwood,  45  la.  640  (1877),  in  which  tne  court  says  that  there 
should  be  no  distinction  between  words  slanderous  per  se,  and  words  requiring 
proof  of  special  damage  to  support  an  action.  In  Butler  v.  Hoboken  Co.,  73 
N.  J,  L.  45  (1907),  the  court  held  that  while  damages  might  be  recovered  for 
mental  distress,  illness  resulting  therefrom  was  too  remote. 
'9  Co.  Rep.  113  (1613). 
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husband  and  wife.  Blackstone  says:  " But  if  the  beating  or  other 
maltreatment  be  very  enormous,  so  that  thereby  the  husband  is 
•deprived  for  any  time  of  the  company  and  assistance  of  his  wife, 
^e  law  then  gives  him  a  separaU  remedy  by  an  action  of  trespass, 
in  nature  of  an  action  upon  the  case,  for  this  ill  usage,  per  quod 
consortium  amisit;  in  which  he  shall  recover  a  satisfaction  in  dam- 
ages."' 

The  case  of  Guy  v.  Livesey^^  decided  in  1619,  shows  the  ap- 
plication of  this  principle.  There  the  defendant  had  assaulted 
both  the  husband  and  the  wife,  and  the  former  sued  in  two  counts, 
one  for  the  assault  on  himself  and  the  other  for  the  assault  on  his 
wife.  It  was  objected  that  his  wife  should  have  been  joined  in 
the  second  count,  for  if  she  survived  her  husband  she  would  also 
have  an  action  in  respect  of  her  damages,  and  the  defendant  would 
have  to  pay  twice  for  the  same  wrong.  The  court  overruled  this 
objection  on  the  ground  that  the  count  for  the  battery  of  the  wife 
was  not  brought  for  the  harm  done  to  her,  but  for  the  injury  to 
himself;  that  is,  his  loss  of  his  wife's  consortium  was  the  direct  and 
immediate  result  of  the  defendant's  wrong. 

At  common  law  the  husband  and  wife  had  to  join  in  suing  for 
torts  committed  against  the  wife,  the  wife  because  she  was  wronged 
and  the  husband  for  conformity."  For  special  damage  to  him- 
self, such  as  loss  of  society  or  services,  the  husband  had  to  bring 
a  separate  action.^^  Where  defamatory  matter  was  only  action- 
able because  of  special  damage,  he  alone  could  sue.^^  In  Russell 
V.  Come,^  decided  in  1702,  the  action  was  by  husband  and  wife 
for  a  battery  of  the  wife;  there  were  several  counts  for  beating  the 
wife,  and  one  count  for  beating  her  per  quod  the  business  of  the 
husband  remained  undone.  On  a  verdict  for  the  plaintiff  it  was 
objected  that  the  wife  was  improperly  joined,  but  it  was  held  that 
the  gist  of  the  action  was  the  beating  of  the  wife,  and  that  the 
per  quod  was  only  in  aggravation  of  damages.  Chief  Justice  Holt 
said:  ''If  it  had  been,  per  quod  consortium  amisit,  the  wife  could 
not  have  been  joined."  And  by  Powell,  J.:  "There  the  per  quod 
etc.  is  the  gist  of  the  action,  to  allow  a  husband  to  maintain  an 
action  alone  without  his  wife.  But  now  as  this  case  is,  I  will  not 
intend,  that  the  judge  allowed  any  evidence  to  be  given  as  to  the 
«pecial  damage  to  the  husband;  but  only  admitted  proof  as  to  the 
battery." 

It  is  submitted  that  these  cases  show  that  the  basis  of  the 
husband's  action  is  the  damage  to  himself  resulting  from  the  in- 
capacity of  his  wife.     For  him  to  recover  he  must  have  shown 

"  3  Bl.  Com.  140. 
•  Cro.  Jac.  501  (1619). 

"  Crawley,  Husband  and  Wfe,  p.  273;  Weldon  v.  Winslow,  13  Q.  B.  D. 
784  (1884);  Hamner  v.  Mangles,  I3  M.  &  W.  313  (1845). 

"Litficld  V.  Mellierse,  God.  369  (1627);  Coleman  v.  Harcourt,  i  Lev.  140 
Dengate  v.  Gardiner,  4  M .  &  W.  (Eng.,  1838). 
Siderf.  346  (1644). 
"2  Ld.  Raym.  1031  {1702). 
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that  he  in  fact  suffered  such  an  injury;  this  injury  or  damage 
must  be  entirely  distinct  from  the  injury  to  his  wife,  for,  as  shown 
•above,  in  such  case  he  could  not  be  joined  with  her,  but  must  sue 
alone.  If  this  conclusion  be  true,  that  a  husband  has  no  right 
of  action  purely  and  simply  because  of  a  wrong  to  his  wife,  it  fol- 
lows necessarily  that  the  decision  of  the  Court  of  Appeals  cannot 
be  sustained  as  technically  correct.  If,  as  the  court  stated,  mental 
distress  and  physical  illness  are  too  remote  consequences  of  a  de- 
famatory publication  to  give  the  person  libeled  an  action  when  he 
must  prove  special  damage,  it  necessarily  follows  that  they  are 
too  remote  to  support  the  plaintiff's  action  in  the  principal  case. 
Mental  distress  coupled  with  physical  illness  are  a  "parasitic" 
form  of  damages:  when  an  injury  is  independently  proved  they 
may  be  considered  in  estimating  the  amount  of  that  injury,  but 
they  cannot  in  themselves  be  made  the  basis  of  an  action." 

S.  A. 


Interstate  Commerce — Exclusiveness  of  Federal  Power 
— ^The  problem  of  defining  accurately  the  exact  limits  of  state  and 
Federal  authority  respectively,  upon  matters  relating  to  inter- 
state commerce,  and  of  determining  when  Federal  legislation  upon 
a  particular  subject  is  or  is  not  meant  to  suspend  all  State  rules 
in  the  same  field  is  one  of  the  most  important  and  complex  ques- 
tions which  confront  the  courts  today.  The  difficulty  arises  in 
the  application  of  the  well  settled  doctrine,  definitely  announced 
in  Smith  v.  Alabama,^  that  in  the  absence  of  legislation  by  Con- 
gress upon  matters  relating  to  interstate  commerce  a  land  of 
neutral  ground  is  established  in  which  state  regulations,  passed 
under  the  police  power  and  governing  matters  of  local  concern, 
are  valid  until  Congress  chooses  to  act  upon  the  particular  sub- 
ject.* The  controversies  arising  under  this  doctrine  turn  upon 
the  question  as  to  whether  or  not  a  particular  Act  of  Congress  is 
properly  applicable  to  the  subject  matter  of  the  case,  and  as  to 

"Lord  Wensleydale  in  Lynch  v.  Knkht,  9  H.  L.  598  (1861):  "Mental 
pain  or  anxiety  the  law  cannot  value,  and  does  not  pretend  to  redress,  when  the 
unlawful  act  complained  of  causes  that  alone;  though  where  a  material  damage 
occurs,  and  is  connected  with  it,  it  is  impossible  a  jurv,  in  estimating  it, should 
altogether  overlook  the  feelings  of  the  party  interested. " 

See  note  to  Huston  v.  Freemansburg,  3  L.  R.  A.  (N.  S.)  i  (1906)  where 
cases  are  collected  allowing  recovery  for  fright  and  resulting  illness  when  there 
iias  been  an  actual,  if  technical,  trespass,  but  refusing  such  recovery  where  such 
damage  solely  results  from  the  wrongful  act  and  no  trespass  is  shown. 

See  also.  Street,  Foundations  of  Legal  Liability,  Vol.  i,  p.  461. 

*  Smith  V.  Alabama,  124  U.  S.  465  (1887). 

*The  doctrine  of  Smith  v.  Alabama  is  directly  affirmed  in  Chic.  Mil.  & 
St.  P.  Ry.  V.  Solan,  169  U.  S.  133  (1897),  and  in  Penna.  R.  Co.  v.  Hughes,  191 

u.  s.  477  (1903). 

In  Southern  Ry.  v.  Reid,  222  U.  S.  424  (191 1),  it  was  expressly  stated  that 
there  were  three  degrees  to  which  the  states  might  exercise  power  over  com- 
merce. First,  exclusively;  second,  in  the  absence  of  legislation  bv  Congress, 
until  Congress  does  act;  and  third,  where  Congress  having  legislated,  the  power 
of  the  state  cannot  operate  at  all. 
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whether  or  not  a  state's  regulation  is  invalid  as  exceeding  it» 
authority  and  encroaching  upon  the  field  reserved  for  Federal 
legislation  alone.  The  correct  application  of  the  law  in  these 
matters  is  of  great  intrinsic  difficulty,  although  the  broad  prin- 
ciples by  which  each  case  should  be  determined  are  few  in  number 
and  comparatively  easy  to  enunciate.  In  the  first  place,  regula- 
tions duly  passed  by  Congress  under  its  constitutional  authority 
to  regulate  interstate  commerce  will  not  necessarily  be  declared 
invalid  if  they  also  incidentally  affect  intra-state  commerce  as  well.»^ 
On  the  other  hand,  Congress  cannot  so  legislate  upon  a  matter  of 
interstate  commerce  as  directly  and  immediately  to  regulate  at 
the  same  time  matters  which,  although  perhaps  connected  with 
interstate  commerce,  are  in  themselves  properly  subject  to  state 
control  only.*  Similarly,  until  Congress  has  acted,  a  state  can 
legislate  upon  questions  of  commerce  involving  matters  of  local 
concern  even  though  interstate  commerce  in  general  is  indirectly 
affected  thereby,*  although  any  state  legislations  which  results  in 
imposing  a  direct  burden  on  commerce  between  the  states  is  in- 
valid.* 

In  applying  these  principles  to  the  cases  which  arise  the  dif- 
ficulty lies  in  determining,  in  the  case  of  a  state  regulation,  whether 
the  enforcement  of  the  statute  will,  as  a  matter  of  fact,  affect  only 
incidentally  interstate  commerce,  when  the  statute  will  be  upheld; 
or  whether  the  actual  result  of  the  state's  legislation  will  be  to 
impose  a  direct  burden  upon  the  general  field  of  commerce  between, 
the  several  states,  in  which  case  the  state  legislation  is  null  and 
void.  No  better  example  of  the  difficulty  of  deciding  into  which 
category  a  particular  state  regulation  falls  could  be  found  than, 
the  problem  presented  in  the  celebrated  Minnesota  Rate  case,  as 
yet  undecided  by  the  United  States  Supreme  Court;  namely,  as. 
to  what  extent  a  state's  regulation  of  rates  within  its  own  territory 
can  be  sustained  when  interstate  commerce  in  general  is  affected 
by  this  legislation.  The  converse  of  this  proposition,  that  is, 
what  regulations  of  Congress  upon  interstate  commerce  are  in- 
valid as  directly  affecting  matters  subject  only  to  state  control, 

'  Southern  Ry.  v.  U.  S.,  222  U.  S.  20  (191 1).     In  this  case  the  Safety  Ap- 

Eliance  Act  of  Congress,  27  St.  531.  c.  176,  Amended  32  St.  ^3,  c.  976,  was. 
eld  constitutional,  though  it  incidentally  necessarily  affected  intra-state  com- 
merce also. 

*  Employers'  Liability  Cases,  207  U.  S.  463  {1907).  In  this  case  the  Federal 
Act,  abolishing  certain  common  law  defenses  in  accident  cases  occurring  in  inter- 
state commerce  was  declared  unconstitutional  because  it  failed  to  distingui^ 
between  employes  whose  work  was  solely  on  interstate  commerce  and  those 
who  were  only  engaged  at  working  in  matters  of  commerce  within  a  state. 

*  Smith  V.  Alabama,  supra;  Penna.  R.  R.  Co.  v.  Hughes,  supra, 

•Miss.  P.  R.  Co.  V.  111.  Cent.  R.  R.  Co..  203  U.  S.  335  (1906);  Coast  Line 
R.  Co.  V.  Wharton,  et  al,  207  U.  S.  328  (1907). 

In  both  these  cases  orders  issued  by  the  state  authorities  to  compel  the 
railroads  to  stop  through  express  mail  trains  at  certain  points  within  the  state 
to  accommodate  passengers  were  overruled  by  the  federal  courts  as  unduly  burden-^ 
some  to  interstate  commerce  in  general. 


Digitized  by 


Google 


NOTES  603. 

is  of  comparatively  minor  importance  today,  and  has  only  once 
been  recently  raised  in  an  important  case.^ 

Such  being  the  border  lines  determining  the  validity  of  state 
and  federal  legislation  respectively,  there  remains  for  considera- 
tion what  Congressional  regulations  are,  in  the  absence  of  direct 
provisions  to  that  effect,  from  their  very  nature  intended  to  deprive 
the  several  states  of  their  control  over  different  phases  of  inter- 
state commerce  and  to  impose  a  uniform  federal  regulation  upon 
the  subject  or  subjects  throughout  all  the  state  jurisdictions.  In 
the  first  place,  where  the  object  of  the  Act  of  Congress  is  to  pre- 
vent any  sort  of  discrimination  among  shippers,  it  is  clear  that 
the  intent  of  Congress  is  that  this  result  is  to  be  achieved  by  having 
one  uniform  regulation  upon  the  matter  and  to  abolish  differences- 
in  state  rulings  whereby  shippers  in  some  states  are  in  a  better 
position  than  those  in  other  conmiunities.  When,  therefore,  the 
Federal  statute  from  its  very  nature  indicates  the  desirability  of 
uniformity  in  construction  it  will  be  binding  upon  all  state  courts, 
and  state  regulations  on  the  same  matter  became  invalid.'  On 
the  other  hand,  the  mere  authorization  of  the  Interstate  Commerce 
Commission  to  control  a  particular  subject  does  not,  in  the  absence 
of  action  on  the  part  of  that  body,  prohibit  all  state  regulations  on 
the  same  matter,*  nor  does  the  fact  that  the  Commission  has  defined 
certain  acts  as  discriminatory  prevent  a  state  from  prohibiting 
other  acts  for  the  same  reason."  So  also  the  fact  that  Congress- 
has  legislated  in  respect  to  the  safety  of  those  engaged  in  inter- 
state commerce"  does  not  deprive  the  states  of  their  power  to 
regulate  the  size  of  train-crews,"  or  the  payment  of  wages,"  or  to 
prescribe  a  penalty  for  delay."  Again,  a  state  may  require  a 
carrier  to  settle  within  a  specified  time  for  loss  of  or  damage  to 
freight  while  in  its  possession  within  the  state,"  but  it  cannot 
compel  a  carrier,  to  whom  freight  is  tendered  for  transportation 
beyond  its  own  line,  to  become  liable  for  the  default  of  succeeding 
carriers  when  the  transaction  is  one  of  interstate  commerce."  It 
appears,  moreover,  that  within  its  borders  a  state  may  lessen  the 
liability  of  a  carrier  even  when  engaged  in  interstate  commerce.*^ 
In  construing  legislation  upon  this  subject  in  general,  it  appears- 
that  a  state  statute  need  not  be  directly  inconsistent  with  the 

'  Note  4,  supra, 

»  Tex.  &  Pac.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426  (1906). 

•Miss.  Pac.  Ry.  Co.  v.  Larrabee  Flour  Mills,  211  U.  S.  612  (1908). 

"  Puritan  Coal  Mining  Co.  v.  Penna.  R.  R.  Co.,  237  Pa.  420  (1912). 

"  The  Safety  Appliances  Act,  see  Note  2,  supra, 

"  Pittsburgh,  C.  C.  and  St.  L.  R.  Co.  v.  State,  172  Ind.  147  (1908). 

"State  V.  Missouri  Pac.  R.  Co.,  147  S.  W.  Rep.  118  (Mo.,  1912). 

"Traynham  v.  Charieston  &  Car.  Ry.,  71  S.  E.  Rep.  813  (S.  C,  191 1). 

"At.  Coast  Line  R.  Co.  v.  Mazursky,  216  U.  S.  122  (1910). 

w  Central  R.  R.  of  Ga.  v.  Murphy,  196  U.  S.  194  (1904). 

''  Martin  v.  P.  and  L.  E.  R.  Co.,  203  U.  S.  284  (1906),  sustaining  the  con- 
stitutionality of  Pa.,  Act  of  April  4,  1868,  P.  L.  ^8,  making  a  railroad^  liability 
for  injury  to  a  postal  clerk  the  same  as  to  a  railroad  employee. 
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federal  regulation  to  be  invalid,^"  though  a  clear  intention  to  sus- 
pend the  state's  power  must  be  shown"  and  the  action  of  Congress 
must  be  specific  in  order  to  be  paramount.*® 

A  typical  instance  of  the  variations  of  opinion  as  to  how  far 
Congress,  by  its  legislation,  intends  to  place  a  particular  field  of 
interstate  commerce  under  um'form  federal  regulation  alone  is 
found  in  the  decisions  construing  the  Carmack  Amendment  to 
the  Hepburn  Act*^  in  its  bearing  on  contracts  lessening  the  liability 
of  carriers.  Prior  to  the  passage  of  this  Act  in  1906,  the  rule  on 
the  subject  of  contracts  made  by  carriers  in  regard  to  liability  on 
interstate  shipments  was  either  that  of  the  general  common  law 
as  declared  by  the  United  States  Supreme  Court**  and  conse- 
-quently  in  force  in  all  the  federal  tribunals,  or  that  prescribed  by 
the  statute  law  of  a  particular  state"  or  that  determined  by  the 
supposed  public  policy  of  a  particular  commonwealth,**  and  the 
federal  courts  in  each  instance  administered  the  state  law  upon 
the  matter,**  on  the  theory  that  such  contracts  did  not  raise  any 
federal  questions  to  give  a  United  States  court  jurisdiction, 
because  they  were  held  not  to  be  in  any  way  a  regulation  of 
interstate  commerce. 

Since  its  enactment  the  Carmack  Amendment  has  been 
frequently  construed  by  various  state  courts  as  to  its  bearing 
upon  state  rules  in  regard  to  these  agreements,  but  it  was  not  until 
very  recently  indeed  that  the  point  was  decided  in  the  United 
States  Supreme  Court.  As  is  pointed  out  in  a  very  able  review 
of  this  subject  in  Vol.  60  U.  of  P.  Law  Rev.,  p.  38  (1911),-  the 
earliest  cases  upon  this  field,  while  silent  upon  the  effect  of  the 
Amendment  upon  so-called  agreements  of  valuation,  were  not  in 
harmony  as  to  the  precise  meaning  and  scope  of  the  statute  in 
[general.  In  Southern  Pac.  Co,  v.  Crenshav?*  the  Georgia  Supreme 
Court  held  that  the  Amendment  only  covered  all  contracts  made 

"Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424  (191 1). 

"  Reid  V.  Colorado,  187  U.  S.  137  (1902). 

*®  Miss.  Pac.  Ry.  Co.  v.  Larrabce  Flour  Mills,  211  U.  S.  612  (1908). 

**  Act  June  29,  1906;  34  St.  584,  c.  3591. 

The  Aniendment  makes  the  initial  carrier  liable  for  any  loss  caused  by  it 
•or  anv  subsequent  carrier  and  forbids  contracting  out  of  this  liability,  with  the 
^ded  proviso  that  the  shipper  shall  not  be  deprived  of  any  remedy  he  has 
under  existing  law. 

"Hart  V.  Penna.  R.  R.  Co.,  112  U.  S.  331  {188^).  Limited  liability  con- 
tracts when  made  on  the  basis  of  the  shipper's  valuation  and  in  consideration  of 
reduced  rates  were  declared  valid. 

*»  Chicago,  etc.  R.  Co.  v.  Solan,  i6j)  U.  S.  133  (1897).  A  state  statute  for- 
bidding any  contract  in  limitation  of  liability  for  damage  occurring  within  the 
state  was  held  valid  and  binding  on  an  interstate  shipment  of  goods. 

**Grogan  v.  Adams  Express  Co.,  114  Pa.  521  (1886).  In  this  case  the 
Penna.  court  refused  to  accept  as  binding  on  them  tne  contrary  federal  doctrine 
Announced  in  Hart  v.  Penna.  R.  R.  Co.,  supra, 

»*  Penna.  R.  R.  Co.  v.  Hughes,  191  U.  S.  477  (1903).  Held,  that  these 
•contracts  did  not  in  themselves  present  any  federal  question  and  consequently 
the  law  of  the  particular  state  applied.    See  also  R.  R.  Co.  v.  Solan,  supra, 

»5Ga.  App.  675  (1908). 
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by  the  initial  carrier  in  limitation  of  its  liability  after  the  shipment 
had  passed  to  connecting  carriers  and  rendered  such  contracts 
void.  They  further  declared  that,  under  the  Abilene  Oil  case 
rule,  the  Amendment  overruled  all  state  regulations  upon  this 
matter;  and  the  same  view  was  taken  in  a  subsequent  New  Jersey 
case."  In  New  York"  and  Massachusetts,*  however,  the  con- 
clusion was  reached  that  contracts  limiting  the  liability  of  the 
carrier  to  a  lesser  valuation  agreed  upon  between  shipper  and 
carrier  and  upon  which  a  lower  rate  was  charged  were  not  in 
reality  contracts  in  limitation  of  liability  within  the  meaning  of 
the  Act.  The  view  adopted  in  the  review  of  this  matter  referred 
to  ante  was  that  in  191 1  the  opinion  of  the  courts  seemed  to  be 
that  the  Carmack  Amendment  neither  prohibited  nor  sanctioned 
these  so-called  valuation  agreements  and  that  such  contracts,  not 
being  included  within  the  scope  of  this  federal  legislation,  were 
still  to  be  construed  according  to  the  various  state  laws.  The 
correctness  of  this  conclusion  was  borne  out  by  subsequent  de- 
cisions of  the  State  Supreme  Courts  of  Pennsylvania  in  Wright  v. 
Adams  Ex.  Co. ;"  of  North  Carolina  in  Pace  Mule  Co.  v.  Seacard 
Air  Line  R.  Co.f^  and  of  South  Carolina  in  Elliott  v.  At.  Coast 
Line  Ry.  Co.^  In  a  word,  the  state  courts  have  been  practically 
unanimous  in  declaring  that  the  Federal  Statute  of  1906  did 
not  show  an  intent  on  the  part  of  Congress  to  exclude  the  states 
from  applying  their  individual  law  upon  these  valuation  agree- 
ments, and  consequently  the  doctrine  of  Penna.  R.  R.  .Co.  v. 
Hughes**  should  still  apply. 

These  state  court  decisions,  recent  as  they  are,  have  all  been 
overruled  and  the  entire  question  as  to  the  validity  of  contracts 
of  this  character  has  been  finally  settled  by  one  of  the  latest  de- 
cisions of  the  United  States  Supreme  Court.  In  Adams  Express 
Co.  V.  Croninger,**  decided  in  January,  the  Supreme  Court  held 
that  in  enacting  the  Carmack  Amendment  Congress  intended  to 
adopt  a  uniform  rule  as  to  tiie  liability  imposed  upon  interstate 
carriers  by  the  regulations  contained  in  bills  of  lading  and  to  re- 
lieve such  contracts  from  the  diversity  of  interpretation  to  which 
they  had  heretofore  been  subjected.  The  opinion  then  concluded 
that  the  provision  of  the  act  forbidding  exemptions  from  liability 
imposed  by  the  act  was  not  violated  by  these  valuation  agreements, 
and,  therefore,  the  common  law  doctrine  laid  down  in  Hart  v.  Penna. 

^  Travis  v.  Wells  Fargo  Co.,  79  N.  J.  L.  83  (1909). 

*  Greenwald  v.  Barrett,  199  N.  Y.  170  (1910). 

*  Bernard  v.  Adams  Express  Co.,  205  Mass.  254  (loio). 

^  230  Pa.  635  C1911).  In  this  case  it  was  expressly  declared  that  the  Car- 
mack Amendment  did  not  require  the  Penna.  courts  to  administer  the  contrary 
federal  law,  and  see  following  this  decision  Dodge  v.  Adams  Ex.  Co.,  61  Pa. 
Sup.  Ct.  474  (December,  1912). 

»  76  S.  E.  Rep.  513  (N.  C,  1912). 

«  75  S.  E.  Rep.  886  (S.  C,  1912). 

•»  Supra. 

•*226  U.  S.  491  (1913). 
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R.  R,  Co.**  applied  and  such  contracts  were  valid.  It  follows, 
accordingly  that,  since  the  act  is  construed  as  showing  an  intent 
upon  the  part  of  Congress  to  place  this  entire  field  under  federal 
jurisdiction  only,  the  federal  construction  of  such  contracts  must 
be  binding  upon  the  various  state  courts. 

The  conclusion  reached,  therefore,  is  that  the  doctrines  an- 
nounced in  Penna,  R,  R.  Co,  v.  Hughe^^  and  Chicago,  etc.  R.  Co. 
V.  Solan"  have  been  abolished  by  the  Camiack  Amendment,  and 
all  questions  of  the  construction  of  contracts  relating  to  a  carrier's 
liability  must  be  determined  by  the  various  state  courts  in  ac- 
cordance with  the  views  of  the  federal  tribunals  on  the  subject. 
The  chief  interest  of  the  decision  lies  in  its  indication  of  the  great 
importance  of  the  principle  laid  down  in  the  famous  Abilene  Oil 
case  in  regard  to  the  desirability  of  uniform  regulations  in  inter- 
state commerce,  though  it  is  also  illustrative  of  the  application  of 
this  doctrine  as  well  as  indicative  of  the  present  tendency  of  the 
Supreme  Court  to  extend  as  far  as  possible  the  federal  control 
over  matters  relating  to  commerce  between  the  states. 

P.  C.  Af.,  Jr. 


Legal  Ethics — ^Three  more  of  the  questions  and  answers- 
published  by  the  New  York  County  Lawyers  Association  Com- 
mittee on  Professional  Ethics  are  given  here,  in  the  belief  they 
will  be  of  interest  to  our  readers. 

Question: 

Would  vou  consider  it  unprofessional  for  a  lawyer,  who  is  the  attorney  fo^" 
executors,  about  to  account,  to  write  to  a  larg[e  number  of  European  legatees 
who  are  not  represented  by  an  attorney,  advising  them  to  be  so  represented  in 
this  County  and  suggesting  the  name  of  a  reputable  lawyer  here,  and  enclosing 
a  Power  of  Attorney  and  asking  for  its  execution  and  proper  acknowledgment  r 
Funds  being  ample  to  pay  all  such  legatees  in  full  ana  the  attorney  to  receive 
pavment  thereof,  and  transmit  to  them  less  his  stated  charges  for  collection? 
All  this  with  the  view  of  expediting  the  accounting  and  saving  time  and  expense 
in  advertising  the  citation.  And  this  with  no  expectation  or  understanding  of 
division  of  fees  or  any  possible  suggestion  of  condoning  any  possible  irregularities 
in  the  accounting? 

Answer: 

In  our  opinion,  it  is  not  proper  professional  conduct  for  a  lawyer  in  the 
case  stated  to  volunteer  the  name  or  urg:e  the  employment  of  an  attorney  to* 
represent  parties  whose  interests  or  position  on  the  record  may  be  adverse. 

Question: 

Is  it  the  opinion  of  the  Committee  that  members  of  the  Bar  should  not 
resort  to  the  solicitation  of  business  by  means  of  a  communication  in  the  follow- 
ing form? 

''Gentlemen: 

I  would  like  to  submit  a  proposition  to  take  care  of  all  your  legal 
matters  under  a  yearly  contract  at  less  than  your  collections  alone  now 
cost;  in  order  to  make  a  client  of  you. 

**  Supra. 
••  Supra. 
"  Supra. 
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My  method  is  now  beine  used  by  many  large  reputable  firms  and 
corporations  in  this  city,  to  whom  I  would  be  pleased  to  refer  you. 
I  shall  be  pleased  to  call  upon  you  and  explain  in  detail. 

Very  truly  yours, 

A.  B.  C." 

Answer 

It  is  the  opinion  of  this  Committee  such  solicitation  of  business  is  improper. 

Question: 

^'A"  defended  a  divorce  action  brought  against  ''X,"  against  whom  a 
<lecree  of  absolute  divorce  was  rendered  in  New  York  State.  The  final  decree 
having  been  signed,  and  ''X"  desiring  to  marry  the  corespondent,  sought  the 
advice  of  "A"  as  to  how  this  could  be  done  by  her  without  incurring  any  penalty 
in  the  State  of  New  York.  **A"  advised  her  to  go  to  Connecticut  and  marry 
there,  and  furthermore  accompanied  her  and  the  corespondent  to  Connecticut 
and  "gave  her  away." 

Do  you  consider  that  "A"  has  done  anything  which  should  subject  him  to 
censure? 

Answer: 

The  question  involves  two  inquiries.  The  first  relates  to  the  lawyer's  duty 
to  his  client,  to  wit:  v 

(i)  Is  the  lawyer  censurable  for  having  advised  his  client  that 
she  might  lawfully  proceed  contrary  to  the  letter  of  the  decree? 
The  second  involves  the  lawyer's  duty  to  the  profession  and  perhaps  to  the 
court  and  to  the  community: 

(2)  Is  he  censurable  for  having  facilitated  and  taken  part  in  a  mar* 
riage-ceremony  which  was  contrary  to  the  letter  of  the  decree? 

A  minority  of  this  Committee  are  firm  in  the  conviction  that  the  conduct 
of  the  attorney  is  censurable  in  respect  to  both  aspects  of  the  question. 

A  majority  agree  that: 

(i)  It  was  not  improper  for  the  lawyer,  when  asked  to  advise  upon 
that  point,  to  inform  his  client  that  the  prohibition  against  the  remarriage 
of  the  guilty  party  contained  in  the  decree  in  a  divorce  action,  is  a  pen- 
alty which  neither  has,  nor  was  intended  by  the  Legislature  to  have, 
any  effect  beyond  the  borders  of  the  state;  and  to  advise  her  that  she 
might  contract  a  marriage  in  Connecticut  which  would  be  recognized 
as  valid  in  New  York,  and  would  not  be  punishable  as  a  contempt  of 
court. 

(3)  The  attorney's  conduct  in  facilitating  and  participating  in  the  mar- 
riage ceremony  in  Connecticut  is  likely  to  be  misunderstood,  owing  to  the 
very  general  misapprehension  as  to  the  scope  of  such  a  decree.  For  this 
reason  such  comluct  tends  to  diminish  public  respect  for  the  profession, 
if  not  for  our  courts  and  their  decrees,  and  (unless  justified  by  circum- 
stances not  disclosed  in  the  question,  and  done  with  the  purpose  of  avoid- 
ing still  greater  evils  to  follow)  is  open  to  criticism. 

The  Committee  had  before  them  Sections  6  and  8  of  the  Domestic  Rela- 
tions Law,  and  cases  such  as  Thorp  v.  Thorp,  90  N.  Y.  602  ,and  Van  Voorhis 
V.  Brintnall,  86  N.  Y.  18. 


Trusts — Charitable  Uses — ^When  Sustained — ^A  question 
arose  in  Re  Cunningham's  Will*  upon  the  validity  of  a  gift  in  the 
testator's  will  of  fifty  thousand  dollars,  to  his  executors,  "to  be 
by  them  applied  in  their  best  judgment  and  discretion  to  such 
charitable  and  benevolent  associations  and  institutions  of  learning 
for  Xh%  general  uses  and  purposes  of  such  associations  and  institu- 

^  100  N.  E.  Rep.  437  (N.  Y.,  1912). 
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tions  as  my  said  executors  may  select  and  in  such  sums  respectively^ 
as  they  may  deem  proper. "  The  court  held  the  gift  to  be  a  valid 
charitable  bequest.  '^ 

Charities  have  been  variously  defined,  but  their  scope  has 
been  expressed  with  unusual  clearness  by  Mr.  Justice  Gray  in 
Jackson  V.  PhiUips:^  **A  charity  in  the  legal  sense  may  be  defined 
as  a  gift  to  be  applied  consistently  with  existing  laws  for  the  bene- 
fit of  an  indefinite  number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  education  or  religion,  by 
relieving  their  bodies  from  disease,  suffering  or  constraint,  by 
assisting  them  to  establish  themselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  otherwise  lessening  the 
burdens  of  government." 

The  early  history  of  the  law  of  charitable  trusts  is  extremely 
obscure,  and  there  is  considerable  uncertainty  regarding  their 
origin  and  growth.'  The  cases  point  to  an  origin  in  the  civil  law,*- 
but  at  an  early  period  the  doctrine  had  become  part  of  the  common 
law.  The  general  objects  which  come  within  the  description  of 
"charitable  uses"  were  enumerated  in  the  Statute  of  Charitable 
Uses  passed  in  the  reign  of  Queen  Elizabeth;*  "The  relief  of  aged, 
impotent,  and  poor  people;  the  maintenance  of  maimed  and  sick 
soldiers  and  mariners;  the  support  of  schools  of  learning,  free 
schools,  and  scholars  of  universities;  repairs  of  bridges,  ports, 
havens,  causeways,  churches,  sea-banks  and  highways;  education 
and  preferment  of  orphans;  the  relief,  stock  and  maintenance  of 
houses  of  correction;  marriage  of  poor  maids;  aid  and  help  of 
young  tradesmen,  handicraftsmen,  and  persons  decayed;  relief 
or  redemption  of  prisoners  and  captives;  aid  of  poor  inhabitants 
concerning  payment  of  fifteenths,  setting  out  of  soldiers,  and  other 
taxes."  Both  English  and  American  Courts,  however,  have  never 
regarded  this  enumeration  as  exhaustive,  and  those  purposes  are 
deemed  charitable  in  the  l^:al  sense  "which  the  statute  of  43 
Elizabeth  enumerates  or  which  by  analogy  are  deemed  within  its 
spirit  and  intendment.  "• 

It  is  well  settled  in  England  that  if  the  donor  sufficiently  shows 
his  intention  to  create  a  charity,  and  indicates  its  general  nature 

'  14  Allen  539  (Mass.,  1867). 

*  See  Perry  on  Trusts,  Section  689,  et  seq.;  Flint,  Trusts  and  Trustees,  Sec- 
tion 268. 

*  White  V.  White,  i  Bro.  Ch.  12  (Eng.,  1778):  "The  cases  have  proceeded 
upon  notions  adopted  from  the  Roman  and  avil  law,  which  are  very  favorable 
to  charities,  that  l^cies  given  to  public  uses,  not  ascertained,  shall  be  applied 
to  some  proper  object. "  And  see  Moggridge  v.  Thackwell,  7  Ves.  Jr.  36,  69. 
(1803);  Williams  v.  Williams,  8  N.  Y.  525  (1853);  Jackson  v.  Phillips,  14 
Allen  539,  5$A.  (Mass.,  1867). 

*  43  Elisabeth,  c.  4.  For  a  discussion  of  this  statute  and  the  "Legal  Mean- 
ing of  Charity,"  see  Laws  of  England,  Earl  of  Halsbury,  Vol.  4,  p.  106,  et  seq., 
and  Tudor  on  Charities  and  Mortmain,  Fourth  Edition,  p.  13. 

*  Moricc  V.  Bishop  of  Durham,  9  Ves.  405  (Eng.,  1804),  10  Ves.  522  (Eng., 
1805);  Jackson  v.  Phillips,  14  Allen  539,  551  (Mass.,  1867);  In  re  Foveauz,  2- 
Ch.  501  (Eng.,  1895). 
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and  purpose,  the  trust  will  be  sustained  and  enforced,  although 
there  may  be  indefiniteness  in  the  declaration  and  description  and 
although  much  may  be  left  to  the  discretion  of  trustees.^  Thia 
uncertainty,  however,  must  not  be  carried  too  far.  The  inten- 
tion of  the  donor  to  create  some  kind  of  charity,  religious,  benev- 
olent, educational,  or  otherwise,  must  not  be  left  uncertain,*  an 
the  purpose,  whatever  be  its  particular  object  must  benefit  some 
indefinite  class  or  portion  of  the  public,  for  mere  private  charities 
are  governed  by  the  rules  which  apply  to  ordinary  private  trusts, 
as  the  rule  against  perpetuities,  and  that  requiring  definiteness  as- 
to  the  beneficiaries  of  the  trust.* 

In  administering  charitable  gifts,  the  English  courts  have 
leaned  so  strongly  in  favor  of  sustaining  these  trusts,  even  when 
the  donor's  specified  purpose  becomes  impracticable,  that  they 
have  fully  established  the  so-called  doctrine  of  cy  pres,  under 
which,  where  there  is  an  intention  exhibited  to  devote  the  gift 
to  charity,  and  no  object  is  mentioned,  or  the  particular  object 
fails,  the  court  will  execute  the  trust  cy  pres,  or  as  nearly  as  pos- 
sible, in  accordance  with  the  expressed  intention." 

In  this  country  the  doctrine  of  charitable  trusts  has  not  every- 

'  So  Whicker  v.  Hune,  14  Beav.  509  (1851):  Gift  to  trustees  "to  apply  in 
such  manner  as  they  in  their  uncontroll^  discretion  should  think  proper  for  the 
benefit,  advancement,  and  propagation  of  education  and  learning  in  every  part 
of  the  world; "  and  Lewis  v.  AUenby,  L.  R.  10  £q.  668  (18^0) :  bequest  of  residue 
of  personalty  to  trustees,  "to  divide  among  such  charities  in  England  as  they 
in  their  sole  and  uncontrolled  discretion  shall  think  proper. "  Similarly  in- 
definite gifts  were  upheld  in  Attorney  General  v.  Herrick,  Amb.  712  (1772); 
Nash  V.  Morley,  5  Beav.  177  (1842);  Townsend  v.  Cams,  3  Hare  255  (1844); 
Wilkinson  v.  Lmdgren,  L.  R.  5  Ch.  570  (1870);  In  re  White,  1893  2  Ch.  41;  In 
re  Darling,  1896  i  Ch.  50. 

'  In  Morice  v.  Bishop  of  Durham,  9  Ves.  A05  (180^),  10  Ves.  522  (1805),  a 
bequest  to  a  trustee  *  'for  such  objects  of  benevolence  ana  liberality,  as  the  trustee 
in  his  own  discretion  shall  most  approve, "  was  held  void,  on  the  ground  that  the 
words  used  did  not  necessarily  apply  to  a  charity  in  the  legal  sense.  In  Ken- 
dall V.  Granger,  5  Beav.  300  (1842),  the  words  ^'general  utility"  were  said  to 
comprehend  purposes  not  charitable.  The  same  rule  has  been  applied  in  Eng- 
land to  the  expressions  "charitable  or  benevolent  purposes,"  ''charitable  or 
public  purposes,"  etc.:  Vesey  v.  Jameson,  i  Sim.  &  St.  68  (1822);  Williams 
V.  Kershaw,  5  Clark  &  F.  in  (1835);  Ellis  v.  Selby,  i  My.  &  Cr.  286  (1836); 
In  re  Jarman's  Estate,  L.  R.  8  Chan.  Div.  584  (1878);  In  re  McDuff,  1896  2 
Ch.  451 ;  Blair  v.  Duncan,  1902  A.  C.  J7- 

But  where  the  expression  ''charitable  and  benevolent  institutions  is  used^ 
the  English  courts  have  held  the  gift  valid,  as  meaning  charitable  institutions 
which  were  also  benevolent:  Miller  v.  Rowan,  5  Clark  &  F.  99  (1837);  In  re^ 
Best.  1904  2  Ch.  354. 

'Pomeroy's  Equity  Jurisprudence,  Section  1020;  Tudor,  Charities  and 
Mortmain,  Fourth  Edition,  p.  37;  Gibbs  v.  Rumsey,  2  V.  &  B.  29A  (1813); 
Fowler  v.  Garlike,  i  Russ.  &  M.  232  (1830);  Jackson  v.  Phillips,  14  Allen  539 
(Mass.,  1867). 

w  See  "The  Doctrine  of  Cy  Pres  as  applied  to  charities,"  McGrath;  Flint,. 
Trusts  and  Trustees,  Sec.  232;  Tyssen,  Charitable  Bequests,  p.  44.0  et  seq,;  Tudor,. 
Charities  and  Mortmain,  Fourth  Edition,  p.  140;  Bispham,  Equity,  Section  126. 
Cases  both  in  England  and  this  country,  wherein  the  doctrine  of  cy  pres  is  con- 
sidered and  applied,  are  collected  and  explained  by  Mr.  Justice  Gray,  in  Jack- 
son V.  Phillips,  14  Allen  539  (Mass.,  1867). 
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itrhere  been  so  fully  upheld.  In  many  of  the  states  the  English 
theory  seems  to  have  been  accepted  with  little  or  no  modification: 
while  mere  indeiiniteness  in  the  designation  of  beneficiaries  will 
not  invalidate  the  charitable  trust,"  yet  it  must  clearly  appear  that 
.a  charity  in  the  legal  sense  is  intended  and  not  some  other  object, 
however  worthy."  In  these  jurisdictions  the  courts  have  some- 
times gone  farther,  and  repudiated  the  English  distinction  between 
"charitable"  and  "benevolent"  or  kindred  words,  or  at  least  have 
«hown  a  strong  inclination  to  infer  from  the  conteict  of  the  will 
that  such  words  are  used  as  synonymous  with  "charitable."" 
In  other  states,  more  certainty  in  defining  the  purposes  of  the 
•charity  and  the  classes  of  persons  who  are  intended  to  be  the  bene- 
ficiaries is  required  in  order  to  sustain  the  gift,  than  is  necessary 
under  the  English  rule."  It  seems  impossible  to  formulate  any 
more  specific  American  rule,  since  there  is  a  radical  difference  in 
the  theories  and  fundamental  views  prevailing  in  the  various 
states. 

The  New  York  courts  had  held  numerous  charitable  gifts, 
which  would  clearly  have  been  upheld  in  England,  invalid  for  un- 
certainty," and  the  Act  of  1893"  may  be  said  to  be  the  direct 
result  of  the  decision  in  the  Tilden  will  case,"  in  which  the  charit- 
able trust,  which  the  testator  attempted  to  establish,  was  adjudged 
invalid  on  account  of  the  indefiniteness  and  uncertainty  of  the 

"Going  V.  Emery,  16  Pick  107  (Mass.,  1834);  Wells,  Executor  v.  Doane, 
.3  Gray  201  (Mass.,  185^);  Saltonstall  v.  Saunders,  11  Allen  446  (Mass.,  1865); 
Fellows  V.  Miner,  119  Mass.  541  (Mass.,  1875);  Derby,  Executor,  v.  Derby, 
4  R.  I.  414  (1856);  Treat's  Appeal,  30  Conn.  113  (1861);  Miller  v.  Atkinson,  63 
N.  C.  537  (i860);  Everett  v.  Carr,  59  Me.  325,  334  (1871);  Craig  v.  Secrist,  54 
Ind.  420  (1876);  Clement  v.  Hyde,  50  Vt.  717  (1878);  Goodell  v.  Union  As- 
sociation, 29  N.  J.  Eq.  32  (1878);  Hunt  v.  Fowler,  121  111.  269  (1887);  Fox  v. 
Gibbs,  86  Me.  87  (1893). 

"Thompson's  Executors  v.  Norris,  20  N.  J.  Eq.  491  (1869);  Nichols  v. 
Allen,  130  Mass.  211  (1878);  Bristol  v.  Bristol,  53  Conn.  242  (1885). 

"See  note  8,  supra;  Saltonstall  v.  Sanders,  li  Allen  446  (Mass.,  1865); 
Rotch  V.  Emerson,  10;  Mass.  431  (1870);  Pell  v.  Mercer,  14  R.  I.  413  (1882); 
Weber  v.  Bryant,  161  Mass.  400  (1894);  Murphey's  Estate,  184  Pa.  311  (1898). 

"Needles  v.  Martin,  33  Md.  609  (1870);  Attorney  General  v.  Soule,  28 
Mich.  153  (1873);  Heiss,  Executor,  v.  Murphey,  40  Wis.  276  (1876);  Johnson 
V.  Johnson,  92  Tenn.  559  (1893);  Moran  v.  Moran,  104  la.  216  (1897). 

"  The  opinion  of  Rapallo,  J.,  in  Holland  v.  Alcock,  108  N.  Y.  312  (1888), 


contains  an  exhaustive  review  of  the  earlier  New  York  decisions,  and  see  Foa- 
dick  V.  Town  of  Hempstead,  125  N.  Y.  581  (1801);  Rose  v.  Hatch,  125  N.  Y. 
.A27  (1891);  People  V.  Powers,  147  N.  Y.  104  (1895):  decided  subsequent  to 
Act  of  1893,  but  the  will  was  considered  as  of  the  date  of  testatrix'  death,  prior 
to  the  act. 

"Laws  of  1803,  Chapter  701,  now  embodied  in  Personal  Property  Law, 
Section  12  (Consoudated  Laws  of  1909,  c.  41)  providing  that: 

^'i.  No  gift,  grant  or  bequest  to  religious,  educational,  charitable  or  benev- 
olent uses,  which  shall  in  other  respects  be  valid  under  the  laws  of  this  state, 
•shall  be  deemed  invalid  by  reason  of  the  indefiniteness  or  uncertainty  of  the 
persons  designated  as  the  beneficiaries  thereunder  in  the  instrument  creating 
the  same 

"^.  The  Attorney  General  shall  represent  the  beneficiaries  in  all  cases  and 
.it  shall  be  his  duty  to  enforce  such  trusts  by  proper  proceedings  in  the  courts. " 

"  Tilden  v.  Green,  130  N.  Y.  29  (1891). 
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l)eneficiaries.  Notwithstanding  the  efFect  o{  this  legislation,  pro- 
viding that  no  gift  to  religious,  educational,  charitable,  or  benev- 
olent uses,  in  o^er  respects  valid,  shall  be  deemed  invalid  by  rea- 
son of  the  indefiniteness  or  uncertainty  of  the  persons  designated 
<as  beneficiaries,  it  is  still  necessary  in  New  York  for  a  testator 
"to  define  his  purpose  and  intention  in  making  a  trust  sufficiently 
so  that  the  court,  at  the  instance  of  the  Attorney  General  repre- 
senting the  beneficiaries,  can  by  order  direct  in  carrying  out  the 
trust  duty."" 

If,  however,  the  gift  is  clearly  within  the  legal  conception  of 
a  "charity"  mere  indefiniteness  or  uncertainty  in  the  designation 
of  the  beneficiaries  is  no  longer  objectionable;  under  the  decision 
in  Matter  of  Robinsan^^  and  in  our  principal  case,  the  Court  of 
Appeals  of  New  York  appears  to  have  adopted  the  English  rule 
upon  the  subject.  The  change  in  the  law  of  that  state  is  but 
illustrative  of  the  modem  tendency  to  uphold  charitable  bequests 
and  in  so  doing  obviously  to  benefit  the  community  as  a  whole. 

H.  A.  L. 

"  Matter  of  Sbattuck,  193  N.  Y.  446  (1908). 
»203  N.  Y.  380  (191 1). 
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Accord  and  Satisfaction — Part  Performance — In  Schwartzfaeer  v. 
Pittsburgh  Ry.,  238  Pa.  158  (1913),  the  plaintifft  who  had  been  injured  by  de- 
fendant, executed  a  release  of  all  claims  arising  from  that  injury  in  return  for 
payment  of  his  expenses  and  wages  during  his  enforced  idleness.  The  defendant 
paid  his  expenses,  but  failed  to  pay  him  his  wages.  The  plaintiff  tendered  the 
money  received  and  sued  for  damages.  His  recovery  in  the  lower  court  was 
sustained  on  the  ground  that  an  accord  and  satisfaction  is  not  a  bar  to  a  re- 
covery on  the  original  action  whether  there  has  been  a  failure  of  consideration 
in  whole  or  in  part.  The  consideration  in  the  accord  and  satisfaction  was  said 
to  be  in  this  case  the  payment  of  the  expenses  and  wages  and  not  the  mere  prom- 
ise to  pay. 

This  case  simply  applies  the  well  settled  rule  that  an  accord  and  satisfaction 
is  not  complete  until  there  has  been  full  performance.  3  Blackstone's  Com. 
15;  Peytoo  s  case,  9  Coke  79;  Heam  v.  Kiehl,  38  Pa.  147  (1861).  Part  per- 
formance is  not  sufficient;  Memphis  v.  Brown,  30  Wall.  289  (U.  S.,  1873),  nor 
is  part  performance  with  a  tender  of  the  residue.  Noe  v.  Christie,  51  N.  Y. 
270  (1873);  Kromer  v.  Heim,  75  N.  Y.  574  (1879).  So  where  the  defendant  has 
refused  to  complete  the  performance  01  the  release  there  is  all  the  more  reason 
for  holding  it  no  bar  to  recovery  in  the  original  action.  Saeger  v.  Runk,  148 
Pa.  77  (1892). 

These  cases  where  performance  alone  is  the  consideration  for  the  release, 
and  when  the  agreement  is  purely  executory,  should  be  distinguished  from  those 
cases  when  the  release  is  made  in  consideration  of  a  mere  promise  to  i>erform. 
In  the  latter  the  agreements  are  binding  from  the  date  of  their  execution  and 
operate  as  a  complete  bar  to  the  original  action.  Hosier  v.  Hursh,  151  Pa. 
i±y  (1892);  Laughhead  v.  Coke  Co.,  209  Pa.  368  (1904);  Fields  v.  Aldrick,  162 
Mass.  587  (1895);  Cartwright  v.  Cook,  3  Barn,  and  Ad.  701  (1832).  Action 
should  be  brought  on  the  new  agreement:  Billings  v.  Vanderbeck,  23  Barb. 
546  (N.  Y.,  1857).  The  intention  to  accept  the  promise  in  satisfaction  may 
appear  expressly  or  bv  implication.  Morenouse  v.  The  Bank,  98  N.  Y.  503 
(1885).  Although  it  has  been  held  that  the  intention  must  be  expressly  de- 
clared. Brunswick  etc.  R.  R.  v.  Clem,  80  Ga.  534  (1888).  In  Evan  v.  Powis, 
I  Exch.  601  (1847),  it  was  left  to  the  jury  whether  the  plaintiff  agreed  to  accept 
the  agreement  itself,  which  was  oral,  or  the  performance,  as  a  satisfaction  of 
the  debt.  When  there  were  two  notes  it  was  left  to  the  jury  to  deter- 
mine whether  the  one  was  given  in  satisfaction  of  the  other.  Hart  v.  Boiler,  15 
Sarg.  &  Rawle  162  (Pa.,  1826).  Where  the  agreement  is  in  writing  the 
court  ascertains  what  the  intention  was.  Fields  v.  Aldrick,  162  Mass.  587 
(1895). 

Attorney  and  Client — Contingent  Fees — ^Settlement  of  Suit — In  a 
cause  of  action  arising  out  of  criminal  conversation,  the  plaintiff  employed  an 
attorney  upon  an  agreement  to  pay  him  a  percentage  of  the  damages  recovered 
and  not  to  settle  the  suit  without  the  attorney  s  consent.  After  complaint 
had  been  served,  the  plaintiff  did  settle  with  the  defendant.  In  a  proceeding- 
by  the  attorney  to  have  judgment  by  default  entered  against  the  defendant  for 
the  amount  of  damages  claimed  by  plaintiff,  it  was  held  that  the  agreement  not 
to  settle  the  suit  was  void  as  against  public  policy  and  that  the  cause  of  action, 
being  for  personal  injury,  was  unassignable  and  that  consequently  the  attorney 
bad  acquired  no  legal  or  eauitable  interest  therein  by  virtue  of  the  agreement 
which  was  not  barred  by  tne  settlement.  Howard  v.  Ward,  139  N.  W.  Rep. 
771  (S.  D.,  1913). 

In  England  a  barrister  cannot  enter  into  any  valid  agreement  with  a  client. 
Kennedy  v.  Brown,  13  C.  B.  (N.  S.)  676  (1863);  11  Am,  Law  Reg.  357.     See 
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also  Mooney  v.  Lloyd,  5  S.  and  R.  411  (Pa.,  1819).  Agreements  for  the  pay- 
ment of  fees  conditioned  upon  the  success  of  the  suit  have  been  regarded  as 
champertous  and  therefore  void  in  £np;land,  Penrice  v.  Parker,  Finch's  R.  75 
(1673);  in  manv  early  American  decisions,  Thurston  v.  Percival,  i  Pick.  415 
(Mass.,  1823);  Bachus  v.  Byron,  4  Mich.  535  (1857);  Arden  v.  Pattersen,  5  Johns. 
Ch.  44  (N.  Y.,  1821);  Potts  V.  Francis,  43  N.  C.  300  (1852);  and  in  a  few  later 
cases.  Lane.  Twp.  v.  Graves,  48  Ind.  App.  ^99  (191 1);  Gammons  v.  Johnson^ 
69  Minn.  ±^%  (i^?7)j  ^^^^Y  ^-  Kelly,  86  Wis.  170  (1893).  But  in  the  great 
majority  of  jurisdictions  such  agreements,  although  often  deprecated,  are  not 
today  held  invalid.  Taylor  v.  Bemiss,  no  U.  S.  42  (1883);  Davis  v.  Webber, 
66  Ark.  190  (1809);  Coker  v.  Oliver,  4  Ga.  App.  728  (1908);  Etzel  v.  Duncan, 
76  Atl.  493  (Md.,  1910);  Blaisdell  v.  Ahem,  i^  Mass.  393  (1887);  Wilson  v. 
Seeber,  72  N.  J.  Eq.  523  (1907);  Matter  of  Fitzsimons,  174  N.  Y.  15  (1903); 
Perry  v.  Dicken,  105  Pa.  83  (i88a);  Beagles  v.  Robertson,  115  Mo.  App.  306 
(1909);  unless  unconscionable  or  fraudulent.  Robinson  v.  Sharp,  201  111.  86 
(1903);  Balsbaugh  v.  Frazer,  19  Pa.  95  (1852);  Chester  Co.  v.  Barber,  97  Pa. 
455  (1881). 

In  general  choses  in  action,  except  for  personal  injuries,  are  assignable. 
See  61  U.  of  P.  L.  R.  344.  If  assignable,  agreement  to  pay  contingent  fees  is 
usually  held  to  operate  as  an  equitable  assignment  of  the  resulting  proceeds 
pro  tanta— or,  more  correctly,  the  plaintiff  becomes  trustee  for  the  attorney  pro 
tanto.  Canty  v.  Latterner,  31  Minn.  239  (1883);  Temey  v.  Wilson,  45  N.  J.  L. 
282  (1885);  Harwood  v.  LaGrange,  137  N.  Y.  538  (1893).  If  the  chose  in  action 
be  unassignable,  the  agreement  gives  the  attorney  no  interest  in  the  proceeds 
whatever.  Weller  v.  jersey  City  Ry.  Co.,  68  N.  J.  Eq.  659  (190A);  Miller  v. 
Newell,  20  S.  C.  123  (1883).  On  the  other  hand  there  are  decisions  holding  that 
such  agreement  operates  as  an  equitable  assignment  of  the  proceeds,  even  though 
the  cause  of  action  arise  out  of  personal  injuries.  Cain  v.  Hockensmith,  etc.,  G>. 
157  Fed.  Rep.  992  (1907);  Patten  v.  Wilson,  34  Pa.  290  (1859).  Others  hold 
tne  agreement  to  vest  such  an  interest  in  the  suit  itself  in  the  attorney  as  to 
prevent  the  plaintiff  from  suing  in  forma  pauperis.  Feil  v.  Wabash  R.  Co., 
119  Fed.  Rep.  ^90  (1902);  Phillips  v.  L.  and  N.  R.  Co.,  153  Fed.  Rep.  795  (1907); 
contra.  The  Oriental  v.  Barclay,  16  Tex.  Civ.  App.  193  (1897).  Its  affect  as  a 
partial  assignment  of  the  chose  in  action  itself  does  not  seem  to  have  been  con- 
sidered.   Ames,  Cases  on  Trusts,  63. 

A  clause  in  an  agreement  for  a  contingent  fee  prohibiting  the  client  from 
settling  the  litigation  without  the  attorney  s  consent  is  void  as  against  public 
policv.  Matter  of  Snyder,  loo  N.  Y.  66  (1907);  contra,  Beagles  v.  Robertson, 
135  Mo.  App.  306  (1909).  And,  unless  severable,  invalidates  the  whole  agree- 
ment, Davis  V.  Webber,  66  Ark.  190  (1899). 

Bills  and  Notes — Is  the  Fact  that  Interest  Is  Overdue  Sufficient 
TO  Put  the  Holder  On  Notice? — In  McPherrin  v.  Tittle,  129  Pac.  Rep.  721 
(Okla.,  1913)  it  was  held  that  a  negotiable  note  is  not  dishonored  by  reason  of  a 
failure  to  pay  interest  prior  to  maturity  of  the  principal  in  the  absence  of  a 
stipulation  to  that  effect  and  a  purchaser  is  not  from  that  fact  alone  affected  with 
notice  of  prior  infirmities  in  the  title,  but  the  fact  of  interest  being  due  and 
unpaid  is  a  circumstance  propter  for  the  consideration  of  the  jury,  in  connection 
with  other  facts,  on  the  question  whether  the  plaintiff  is  a  holder  in  good  faith. 

Some  of  the  cases  lay  down  the  rule  that  the  failure  to  pay  interest  dis- 
honors negotiable  paper,  and  renders  it  subject  in  the  hands  of  the  purchaser 
to  existing  defenses  between  the  original  parties.  Newell  v.  Gregg,  51  Barb. 
263  (N.  Y.,  1868);  First  National  Bank  of  St.  Paul  v.  Commissioners  of  Scott 
County,  14  Minn.  77  (1869);  Hart  v.  Stickney,  41  Wis.  630  (1877);  Chouteau 
V.  Allen,  70  Mo.  290, 339  (1879);  National  Bank  of  Waverly  v.  Forsyth,  67  Minn. 

257  (1897). 

The  weight  of  authority,  however,  appears  to  be  the  other  way,  and  indeed 
the  better  opinion  seems  to  be  that  in  tne  absence  of  a  stipulation  to  the  con- 
trary in  the  instrument  itself,  the  failure  to  pay  interest  does  not  affect  the  future 
negotiability  of  the  note  or  bill;  under  this  rule  the  bona  fide  holder  before  matur- 
ity takes  the  instrument  free  from  eciuities  between  prior  parties,  although 
there  are  arrears  of  interest,     i  Daniell  on  Negotiable  Instruments,  Fourth 
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Ed.,  Section  787;  Cromwell  v.  County  of  Sac,  96  U.  S.  51,  57  (1877);  Kelley  v- 
Whitney,  a^  Wis.  no  (1878),  affirming  Boss  v.  Hewitt,  14  Wis.  260  (i862)> 
and  overruling  Hart  v.  Stickney,  supra;  McLane  v.  Railroad  Company,  66  Cal* 
606,  632  (1885);  Patterson  v.  Wight,  6^  Wis.  289  (1885);  Cooper  v.  Hocking 
Valley  National  Bank,  21  Ind.  Ap.  358  (1898);  Cooper  v.  Mercnants'  Natiomu 
Bank,  25  Ind.  App.  341,  345  (1900);  U.  S.  National  Bank  v.  Floss,  38  Ore.  68 
(1900).  The  theory  upon  which  this  rule  is  based  is  that  the  interest  is  a  mere 
incident  and  not  a  part  of  the  original  indebtedness  represented  by  the  instru- 
ment.   Tiedeman  on  Commercial  Paper,  Section  297. 

Under  a  number  of  authorities,  however,  the  nonpayment  of  interest  is  not 
to  be  entirely  disregarded;  while  it  will  not  of  itself  be  taken  to  amount  to  a 
dishonor  of  the  paper,  yet  failure  to  pay  interest  is  sometimes  said,  as  in  our 
principal  case,  to  be  a  fact  proper  to  be  considered  by  the  jury  in  connection 
with  other  circumstances  on  the  question  whether  the  holder  has  taken  the  paper 
in  good  faith  and  without  actual  or  constructive  notice  of  existing  defenses. 
National  Bank  of  North  America  v.  Kirby,  108  Mass.  497,  502  (1871);  Martin 
and  Bliss  v.  Railway  Company,  79  Ala.  590  (1885);  Savings  Bank  v.  Couse, 
124  N.  Y.  Sup.  79  (1910). 

Bills  and  Notes — Purchaser  Without  Notice — Bona  Fides — ^A,  having 
executed  a  mortgage  to  B  to  secure  a  note  payable  to  B,  sold  the  property  ex- 
pressly subject  to  the  mortgage  to  C  who  agreed  to  pay  the  note.  B  likewise 
transferred  the  note  to  C  who,  before  maturity,  transferred  both  the  property 
and  the  note  to  D  for  value.  Held,  that  these  facts  were  sufEcent  to  show  that 
D  knew  or  should  have  known  that  A  had  an  equity  or  defense  to  the  notice  and, 
being  therefore  not  a  holder  without  notice,  could  not  recover.  Judy  v.  Warne, 
100  N.  E.  Rep.  483  (Ind.,  1913). 

As  to  what  amounts  to  notice  or  bad  faith,  sufficient  to  n^^ative  the  right 
of  a  purchaser  for  value  before  maturity  to  recover,  the  decisions,  before  the 
N.  I.  L.,  were  not  uniform.  In  Gill  v.  Cubit,  3  B.  and  C.  466  (1824),  Lord 
Tenterden  established  gross  negligence  as  the  test.  This  was  followed  in  the 
early  American  cases  and  is  recognized  in  a  few  states  today.  Did  the  holder 
have  knowledp^e  of  circumstances  that  would  lead  a  reasonably  prudent  man 
to  make  inquiry?  Pennington  Bk.  v.  Bank,  no  Minn.  263  (1910);  Farthing 
V.  Dark,  109  N.  C.  291  (1891);  Mee  v.  Carlson,  22  S.  D.  365  (1908)  Pierson  v. 
Huntington,  82  Vt.  482  (1909). 

The  doctrine  of  Gill  v.  Cubit,  supra,  has,  however,  been  repudiated  in  the 
majority  of  jurisdictions  before  the  N.  I.  L.  Goodman  v.  Harvey,  4  A.  and  £. 
870  (1836);  Goodman  v.  Simonds,  61  U.  S.  343  (1857);  Phelan  v.  Moss,  67  Pa. 
59  (1870).  In  these  jurisdictions,  in  the  absence  ot  actual  notice,  the  holder 
must  be  shown  to  have  had  knowledge  of  such  facts  that  his  action  in  taking  the 
paper  amounts  to  bad  faith.  Gross  negligence  or  failure  to  investijrate  does 
not  make  his  act  mala  fide.  Murray  v.  Lardner,  69  U.  S.  no  (1864);  Trust  Co. 
v.  Wilson,  161  Mass.  80;  Cheever  v.  Pitts,  etc.  R.  R.  Co.,  150  N.  Y.  59  (1896); 
Second  Nat.  Bk.  v.  Morgan,  165  Pa.  199  (189O;  Kavanagh  v.  Bank,  239  111. 
404  (1909);  Lehman  v.  Press,  106  Iowa  389  (1898). 

The  Negotiable  Instruments  Law,  §56,  re-enacts  the  rule  of  Goodman  v. 
Harvey,  supra.  Act  of  May  16,  1901,  §56,  P.  L.  194;  Allentown  Nat.  Bk.  v. 
Clay  Sup.  Co.,  217  Pa.  128  (1907).  N.  Y.  Laws  of  1909,  Ch.  43,  N.  I.  L.  §95; 
Eisenberg  v.  Selfkowitz,  142  N.  Y.  App.  569  (191 1). 

Carriers — Baggage — ^The  meaning  of  the  term  "baggage"  depends  upon 
the  peculiar  circumstances  of  each  case;  but  the  contract  to  transport  imposes 
the  duty  of  transporting  a  reasonable  amount  of  hand  bap:gage,  such  as  is  com- 
monly taken  by  travelers  for  their  personal  use,  the  quantity  and  value  of  which 
depends  upon  the  passenger's  station  in  life  and  the  purpose  of  his  journey. 
Sherman  v.  Pullman  Co.,  139  N.  Y.  Suppl.  51  (1913).  In  this  case  the  plaintiff, 
a  woman,  lost  a  necklace  through  the  n^Kgence  of  a  porter  of  the  defendant 
company  and  recovery  was  allowed  since  the  property  was  suited  to  the  plain- 
tiff's position  in  life. 

It  is  well  settled  that  sleeping-car  companies  are  not  common  carriers  of 
the  goods  of  passengers  nor  are  they  liable  as  innkeepers.    Lewis  v.  Sleeping 
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Car  Co.,  143  Mass.  367  (1887);  Sealing  v.  Pullman  Car  Co.,  34  Mo.  App.  29 
(1886);  Adams  v.  Steamboat  Co.,  151  N.  Y.  163  (1896);  but  they  are  under  a 
duty  to  use  reasonable  care  to  guard  the  passenger  from  theft,  and  if,  through 
want  of  such  care,  the  personal  effects  of  a  passenger,  such  as  he  might  reason- 
ably carry  with  him,  are  stolen,  liability  attaches.  Pullman  Car  Co.  v.  Arents, 
28  Tex.  Civ.  App.  71  (1902);  Carpenter  v.  R<  R.  Co.,  124  N.  Y.  53  (1891). 

As  to  what  amounts  to  luegage  is  a  question  which  depends  solely  upon  the 
individual  facts  of  each  case.  Yazoo  R.  R.  v.  Blockman,  8^  Miss.  7  (1904).  Gen- 
erally those  things  are  considered  as  personal  baggage  which  a  passenger  carries 
with  him  for  his  personal  use  and  convenience  on  his  journey.  Withey  v.  Pere 
Marquette  R.  Co.,  141  Mich.  412  (1905).  And  what  bag|:age  is  reasonably 
necessary  invariably  depends  upon  the  traveler's  position  m  life.  Dibble  v. 
Brown,  12  Ga.  217,  (1852);  R.  R.  v.  Froloff,  100  U.  S.  24  (1879);  Phelps  v.  Lon- 
don R.  Co.,  19  C.  B.  (N.  S.)  321  (1865). 

Hence,  the  range  of  articles  which  have  fallen  within  the  term  must  neces- 
sarily be  as  diversified  as  individual  tastes  and  habits.  Some  of  them 
are:   Money  sufficient  for  the  journey,  Dunlap  v.  International  Co.,  98  Mass. 

f7i  (1867);  Hickax  v.  Nangatuck  R.  R.  Co.,  31  Conn.  281  (1863);  jewelry^ 
^ettigrew  v.  Bamum,  11  Md.  434  (1857);  Maurity  v.  N.  Y.  R.  R.  Co.,  23  Fed. 
765  (1884);  firearms,  R.  R.  Co.  v.  Ruard,  74  Ark.  w  (1905);  but  otherwise 
when  the  traveler  is  not  a  sportsman,  Cooney  v.  Pullman  Co.,  121  Ala.  368 
(1898);  fishing  tackle,  Macrow  v.  G.  W.  R.  R.,  L.  R.  6  Q.  B.  612  (1871);  tools 
of  a  mechanic.  Porter  v.  Hildebrand,  14  Pa.  129  (1850);  hunting  dog,  Kansas 
City  R.  Co.  V.  Higdon,  94  Ala.  286  (1891);  a  snuff  box,  writing  paper,  and  ink^ 
Grant  v.  Newton,  i  E.  D.  Smith  95  (1850);  a  telescope,  Cadwallader  v.  R.  R. 
Co.,  9  Low.  Can.  169  (1858).  And  the  fact  that  the  articles  are  not  to  be  used 
on  the  journey  does  not  preclude  them  from  being  considered  as  baggage.  Cur- 
tis V.  R.  R.,  H.  N.  Y.  116  (1878);  R.  R.  Co.  v.  Baldwin,  113  Tenn.  205  (1905); 
Toledo  R.  R.  Co.  v.  Hammond,  33  Ind.  370  (1870). 

On  the  other  hand,  money  in  excess  of  a  reasonable  amount  does  not  fall 
within  the  general  meaning.  Jordon  v.  Fall  River  Co.,  59  Mass.  6^  (1849); 
Whitmore  v.  Steamboat  Caroline,  20  Mo.  513  (1855);  so,  too,  where  jewelry  is 
not  owned  by  the  traveler,  Belfast  R.  Co.  v.  Keys,  9  H.  L.  556  (1861);  Metz 
v.  R.  R.  Co.,  85  Cal.  ^29  (1890);  likewise,  where  the  goods  carried  are  intendcxi 
for  sale  and  not  for  the  owner  s  private  use.  Pardee  v.  Drew,  25  Wend.  459 
(N.  Y.,  1841). 

Whether  such  articles  are  baggage  is  in  most  jurisdictions  a  question  of  law 
for  the  court.  Humphreys  v.  Peny,  148  U.  S.  627  (1893);  Connolly  v.  Warren, 
106  Mass.  146  (1870);  Kansas  R.  R.  v.  Morrison,  supra;  contra,  Oakes  v.  N.  P. 
R.  Co.,  20  Ore.  392  (1891);  Ouimet  v.  Henshaw,  35  Vt.  605  (1863). 

Carriers — ^Limitation  op  Liability — ^A  stipulation  on  a  second  class 
railway  ticket  provided  that  the  value  of  baggage  transported  under  it  should 
not  exceed  $100,  that  the  ticket  must  be  signed  by  the  purchaser  and  that  all 
baggage  valued  in  excess  of  $100  might  be  transported  "at  proportionate  rates; '^ 
it  was  held  that  notwithstanding  such  contract,  the  passenger  could  recover  the 
full  value  of  the  baggage,  tyS^s,  where  the  loss  was  occasioned  by  the  negli- 
gence of  the  carrier.    Zetler  v.  Tonopah  and  G.  R.  Co.,  129  Pac.  Rep.  299  (Nev., 

1913)- 

The  common  law  rule  is  that  a  common  carrier  may,  by  a  just  and  reason- 
able contract,  relieve  itself  of  its  common  law  liability  as  an  insurer.  This  rule 
is  universally  recognized.  But  the  rule  is  equally  as  well  settled  and  almost 
as  universally  maintained  that  the  carrier  cannot  contract  to  relieve  itself  from 
liability  for  loss  or  damage  which  is  the  result  of  its  own  negligence  or  that  of 
its  servants.  N.  Y.  C.  and  H.  R.  R.  v.  Lockwood,  17  Wall.  357  (U.  S.  S.  C, 
1873);  Southern  Express  Co.  v.  Barnes,  ^6  Ga.  532  (1867);  Buckland  v.  Adams 
Express  Co.,  97  Mass.  12^  (1867);  to  this  latter  rule  there  had  been  but  three 
exceptions.  In  New  York,  a  common  carrier  can  limit  its  liability,  for  any 
degree  of  nejg;ligence  on  its  part,^  even  eross  negligence,  where  the  contract  ex- 
pressly provides  for  such  exemption  ana  is  founded  on  a  valuable  consideration. 
Wilson  V.  N.  Y.  C.  and  H.  R.  R.,  97  N.  Y.  87  (1884);  Cragin  v.  N.  Y.  C.  and  H. 
R.  R.,  51  N.  Y.  61  (1872).     In  Illinois  and  Wisconsin  the  rule  seems  to  be  that 


Digitized  by 


Google 


616  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

carriers  may,  by  special  contract^  limit  their  liability  where  the  loss  or  injury 
results  from  their  negligence,  except  where  such  negligence  is  gross.  R.  R.  Co. 
V.  Davis,  159  111.  53  (18^5);  Wabash  R.  R.  v.  Brown,  1^2  111.  484  (1894);  Abrams 
V.  R.  R.,  87  Wis.  485  (1894);  Lawson  v.  R.  R.,  64  Wis.  455  (1885). 

Of  late  years,  however,  there  is  a  distinct  tendency  to  allow  the  carrier  to 
limit  its  liability  to  a  certain  value  agreed  upon  between  the  shipper  and  carrier, 
with  certain  restrictions.  This  tendency  was  first  recognized  and  applied  in 
the  leading  case  of  Hart  v.  P.  R.  R.,  112  U.  S.  331  (1884).  It  has  been  fol- 
lowed ever  since  in  the  federal  courts,  Caw  v.  R.  R.,  194  U.  S.  427  (1904);  Arthur 
v.  R.  R.,  204  U.  S.  505  (1906);  in  one  case  going  so  far  as  to  limit  the  liability 
to  $50  where  goods  were  actually  worth  $15,000.  Pierce  Co.  v.  Wells  Fai:^ 
Co.,  189  Fed.  561  (1911).  The  Pennsylvania  courts  have  refused  to  follow  it, 
Hughes  V.  R.  R.,  202  Pa.  222  (1902);  Grogan  v.  Adams  Express  Co.,  114  Pa. 
533  (1886).  Iowa,  Kansas,  Texas  and  Kentucky,  either  on  account  of  con- 
stitutional or  statutory  enactment,  do  not  follow  it  and  from  the  principal  case, 
we  see  that  Nevada  has  not  followed  it,  though  the  question  was  treated  very 
summarily  and  there  was  a  vigorous  dissenting  opinion.  The  other  states  of  the 
Union  have  adopted  the  rule  with  varying  restrictions.  Murphy  v.  Wells  Faiigo, 
99  Minn.  230  (1906);  Larsen  v.  Oregon  Short  Line,  no  Pac.  Rep.  983  (Utah, 
1910);  High  Co.  V.  Adams  Express  Co.,  63  S.  E.  Rep.  1125  (Ga.,  1909). 

It  can  safely  be  said,  however,  that  all  the  courts  are  tending  toward  the 
position  taken  by  the  Interstate  Commerce  Commission  in  In  re  Released  Rates, 
13  Inter.  Commerce  Reports  550  (1908),  where  the  rule  of  Hart  v.  Penn.  R.  R., 
supra,  is  recognized  and  approved  and  worked  out  reasonably.  The  decision  of 
the  Interstate  Commerce  Commission,  supra,  has  been  adopted  by  the  United 
States  Supreme  Court  in  three  cases  decided  in  January,  191 3;  Adams  Espress 
Co.  V.  Croninger,  226  U.  S.  491;  C.  B.  and  Q.  v.  Miller,  226  U.  S.  513;  Cf.  St. 
P.  M.  and  O.  v.  Latta,  226  U.  S.  519. 

CoNTBMPT — Editorials — Causb  Pending — Certain  editorials  and  articles 
directly  charged  that  the  court  corruptly  rendered  the  decision  in  a  certain  case 
then  pending,  and  that  it  was  rendered  by  reason  of  a  political  trade,  and  not  on 
the  law  and  facts;  it  was  held  that  such  publications  were  a  direct  attack  upon 
the  court  as  a  court  and  the  basis  of  a  contempt  proceeding.  McDougall,  Atty- 
Gen.  V.  Sheridan,  128  Pac.  Rep.  954  (Idaho,  1913). 

This  seems  to  be  in  accord  with  the  almost  universal  rule  that  publications 
concerning  a  pending  cause,  trial,  or  judicial  investigation,  constitute  contempt 
when  calculated  to  prejudice  or  prevent  fair  and  impartial  action.  In  re  Cheese- 
man,  40  N.  J.  L.  115  (1886);  Respublica  V.  Oswald,  i  Dall.  319  (Pa.,  1788);  Gor- 
ham  Mfg.  Co.  v.  Dry  Goods  Co.,  92  Fed.  774  (1899);  or  which  seek  to  influence 
judicial  action  by  threats  or  other  forms  of  intimidation,  Burke  v.  Territory, 
2  Okk.  499  (1894);  State  v.  Bee  Pub.  Co.,  60  Nebr.  282  (1900);  or  which  reflect 
upon  the  court,  counsel,  parties,  or  witnesses,  respecting  the  cause.  People  v. 
Wilson,  64  111.  195  (1872);  People  v.  Stapleton,  18  Colo.  568  (1893);  Field  v. 
Thomell,  106  Iowa  7  (1898);  or  which  tend  to  corrupt  or  embarrass  the  due  ad- 
ministration of  justice,  U.  S.  V.  Hohnes,  26  Fed.  Cas.  No.  15,  383. 

In  iSe  Providence  Journal  Co.,  28  R.  I.  489  (1907),  it  was  held  that 
an  editorial  misstatement  of  the  law  as  stated  in  a  court's  written  opinion  on  a 
matter  of  wide  application  and  importance  is,  although  unintentional,  a  con- 
tempt of  the  court;  and  in  some  states,  inaccurate  publication  of  a  court's  de- 
cision is,  by  statute,  made  a  contempt  of  court.    People  ex.  rel.  Barnes  v.  Court 


of  Sessions,  147  N.  Y.  290  (1895);  State  ex  rel.  Haskell  v.  Faulds,  17  Mont.  140 
(1895);  Re  Robinson,  117  N.  C.  533  (1895).  ^"^  ^^®  doctrine  supported  by 
the  weight  of  authority  is  that  a  criticism  of  the  action  of  the  court  m  a  matter 


then  terminated  does  not  constitute  contempt.  State  v.  Anderson,  40  Iowa 
207  (1875);  Storey  v.  People,  79  111.  45  (1875);  Watson  v.  People,  11  Colo.  4 
(1888);  State  V.  Kaiser,  20  Or.  50  (1890);  Re  Shannon,  11  Mont.  67  (1891). 

Corporations — Contract  by  Majority  Stockholder  for  Own  Bbnbfit 
— Public  Policy — ^The  holder  of  the  majority  of  the  stock  of  a  corporation 
sold  part  of  his  stock  under  an  agreement  with  the  vendee  that  they  should 
vote  their  stock  together  and  thus  control  the  board  of  directors.    The  purpose 
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of  this  control  was  to  bring  about  the  election  of  the  vendee  as  secretary  of  the 
corporation  at  a  lucrative  salary.  This  agreement  was  to  be  revocable  only  by 
mutual  consent.  HM—Xhi^  contract  is  unenforceable  as  against  public  policy. 
Gilchrist  v.  Hatch,  loo  N.  E.  Rep.  473  (Ind.,  1913)-. 

It  is  a  general  proposition  that  a  contract  by  a  director  or  a  majority  stock- 
holder whereby  he  undertakes,  in  consideration  of  a  private  benefit  or  advantage 
.accruing  to  himself,  to  secure  the  appointment  of  another  to  a  position  of  profit 
in  the  corporation,  is  against  common  honesty  and,  hence,  against  public  policv. 
Guernsey  v.  Cook,  120  Mass.  501  (1876);  Noel  v.  Drake,  28  Kan.  265  (1882); 
Forbes  v.  McDonald,  54  Cal.  98  (1880).  Even  where  there  is  no  direct  private 
^in  to  the  stockholder,  his  mere  agreement  to  keep  another  person  permanently 
in  office  in  the  corporation,  is  void.  West  v.  Camden,  135  U.  S.  507  (1890). 
An  agreement  by  the  majority  stockholders  that  a  person  buying  stock  from  them 
shall  be  elected  general  manager  for  a  stated  period  and  that  he  may,  at  the 
end  of  such  period  sell  back  the  stocks  to  them  at  a  fixed  price,  is  void.  Wil- 
bur V.  Stoepel,  82  Mich.  344  (1890).  A  contract  made  by  a  stockholder,  ui)on 
consideration,  to  vote  for  an  increase  in  the  salary  of  one  of  the  corporation 
ofiicials,  is  illegal  and  cannot  be  enforced.  Woodruff  v.  Wentworth,  133  Mass. 
309  (1882).  In  Cone  v.  Russel,  48  N.  J.  Eq.  208  (1891),  a  proxy  for  five  years 
was  given  so  as  to  unite  enough  stock  to  control  the  corporation.  The  holder 
of  the  proxy  agreed  that  the  person  giving  it  should  have  an  office  at  a  large 
salary.  This  agreement  was  held  void  as  against  public  policy.  In  Fuller  v. 
Dame,  35  Mass.  472  (1836),  a  corporation  which  owned  land  agreed  to  give 
some  of  its  stock  to  a  shareholder  in  a  railway  corporation  in  return  for  his  pro- 
curing the  location  of  a  railway  station  upon  the  land  in  question.  This  agree- 
ment was  held  void  on  the  ground  of  public  ijolicy. 

The  cases  here  considered  must  be  distinguished  from  cases  in  which  the 
contract  for  election  to  a  corporation  office  in  consideration  of  a  purchase  of 
stock  by  the  person  to  be  elected,  is  entered  into  by  all  the  stockholders  of  the 
corporation,  or  with  their  consent.  Such  a  contract  is  valid  and  binding. 
Kantzler  v.  Bensinger,  214  111.  589  (1905);  Faulds  v.  Yates,  57  111.  416  (1870}; 
Lorillard  v.  Clyde,  86  N.  Y.  384  (1881). 

Corporations — Rights  of  Stockholders  in  Equity  Against  thb 
Directors— In  Pollitz  v.  Wabash  R.  Co..  100  N.  E.  Rep.  721  (N.  Y.,  1912), 
it  was  said  that  a  stockholder  could  maintain  a  bill  to  set  aside  an  agreement 
entered  into  by  the  directors  of  a  corporation  and  another  concern,  whereby  the 
directors  secured  stock  of  the  cor^ration  for  grossly  ixiadequate  consideration, 
but  that  an  answer  would  be  sufficient  on  demurrer  if  it  admitted  that  the  direc- 
tors did  receive  the  stock  of  the  corporation  in  return  for  full  and  adequate  con- 
sideration and  if  it  alleged  that  this  transaction  was  subsequently  ratified  by 
vote  of  the  stockholders  or  by  their  acquiescence. 

Clearly  action  by  the  directors  which  is  ultra  vires^  or  which  amounts  to  a 
fraudulent  disposition  of  the  corporate  property  to  the  injury  of  the  share- 
holders' ri^ht  to  a  part  of  the  dividends  and  capital,  cannot  be  ratified  by  a  vote 
of  the  majority  of  the  stockholders.  Such  a  transaction  can  be  set  aside  by 
equity  on  motion  of  a  stockholder  if  he  shows  that  the  corporation  itself  has 
refused  to  bring  such  a  suit.  Atwood  v.  Merryweather,  L.  R.  5  Eq.  464  (1867); 
Meiner  v.  Hooper  Telegraph  Works,  L.  R.  9  Ch.  Ap.  350  (1874);  Russell  v. 
Wakefield  Water  Works,  L.  R.  20  Eq.  Cases  474  (1875);  Tomkinson  v.  South- 
eastern Ry.  Co.  L.  R.  35  Ch.  D.  675  (1887);  Von  Amim  v.  American  Tube 
Works,  188  Mass.  515  (1905);  Continental  Co.  v.  Belmont,  206  N.  Y.  7  (1912); 
Dodge  V.  Woolsey,  18  How.  331  (U.  S.,  1855). 

The  stockholder  must,  in  his  complaint,  set  forth  a  cause  of  action  in 
favor  of  the  corporation  with  the  same  details  as  would  be  necessary  in  a  suit 
by  the  corporation  itself  and  also  he  must  allege  that  the  board  of  directors  has 
refused  to  act  and  that  the  stockholders  have  either  ratified  the  act  or  that  the 
persons  who  have  participated  in  the  fraudulent  transaction  control  a  majority 
of  the  votes.  Hawes  v.  Oakland,  104  U.  S.  450  (1881);  Russell  v.  Wakefield 
Water  Works,  L.  R,  20  Eq.  Ca.  474  (1875).  WTiere,  however,  the  body  of  stock- 
holders has  no  adequate  power  or  authority  to  remedy  the  wrong  asserted,  it 
is  unnecessary  to  require  an  application  to  it  to  redress  the  wrong  before  bring- 
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ing  the  representative  action.  Continental  Securities  Company  v.  Belmont*. 
206  N.  Y.  7,  ip  (1913);  Von  Amim  v.  American  Tube  Works,  188  Mass.  515 
(1906).  Certainly  it  is  sufficient  to  show  that  no  application  was  made  because- 
of  the  apparent  futility,  as  where  the  wroiM:doers  control  the  board  of  directors 
and  the  stockholders.  Del.  and  Hudson  Co.  v.  Albany  and  Susquehanna,  213 
U.  S.  43^  (1908);  Russel  V.  Wakefield,  supra. 

On  the  other  hand  if  the  transaction  is  not  fraudulent,  if  it  is  intra  tfires,  but 
amounts  to  a  technical  breach  of  trust,  and  if  adequate  consideration  is  givea. 
so  that  there  is  no  appreciable  reduction  of  the  assets  then  it  is  merely  voidable 
and  may  be  cured  or  ratified  by  the  vote  of  the  shareholders  or  by  their  ac- 
quiescence. Beatty  v.  N.  W.  Transp.  Co.,  L.  R.  12  App.  Co.  589  (1887);  Foss  v. 
Harbottle,2Hare46i(Pa.,  1843); Skmner V.Smith,  134 N.  Y.  241  (1892);  Kelley 
V.  Newburyport  etc.  Co.,  i^i  Mass.  496  (1886);  Thompson  on  Corporations. 
(2d  Ed.)  §1223,  §2043.  This  is  true  even  though  the  interested  directors  con- 
trol a  majority  of  the  stock.  United  States  Steel  Corporation  v.  Hodge,  64 
N.  J.  Eq.  814  (1903);  Russell  v.  Patterson  Co.,  232  Pa.  11^  (191 1).  But  the 
majority  cannot  by  its  vote  ratify  a  fraudulent  contract  which  wastes  the  assets 
of  the  corporation.  Russell  v.  Patterson  Co.,  supra;  Klein  v.  Independent 
Brewing  Aiss'n.,  231  111.  59A  (1907).  If  the  directors  are  interested  personally 
in  the  transaction  the  burclen  rests  on  them  of  showing  that  it  would  be  ad- 
vantageous to  the  corporation.  Robotham  v.  Prudential  Ins.  Co.,  64  N.  J.  Eq.. 
673  (1903). 

EviDBNCB — ^Statb  OF  MiND — Res  Gbstab — In  Ickes  v.  Ickes,  237  Pa.. 
182  (191 3),  an  action  by  a  wife  against  her  father-in-law  for  the  alienation  of 
ler  huslMmd's  affections,  it  was  said  that  statements  made  by  the  husband  one 
day  before  his  desertion  of  the  plaintiff  to  the  effect  that  he  was  leaving  her 
because  of  her  infidelity,  were  admissible  to  prove  the  state  of  mind  of  the  hus- 
band at  the  time  of  the  desertion  and  his  reasons  for  so  acting.  The  lower  court 
excluded  evidence  of  this  statement  on  the  ground  that  it  was  not  part  of  the- 
res  gestae. 

The  exception  to  the  rule  against  hearsay  evidence  in  favor  of  statements, 
indicative  of  the  state  of  mind  of  the  declarant  and  the  rule  admitting  proof 
of  verbal  acts  as  part  of  the  res  gesUie  are  based  on  two  entirely  different  theories. 
Declarations  are  oftentimes  the  best  and  only  evidence  of  the  state  of  mind, 
hence  this  exception  to  the  hearsay  rule.  On  the  other  hand  an  act  or  course 
of  conduct  is  freauently  ambi^ous,  and,  therefore,  contemporaneous  state- 
ments are  admitted  to  explain  it.  Wigmore  on  Evidence,  Vol.  3,  §1725,  §1772. 
Where  the  state  of  mind  is  an  essential  element,  as  in  cases  of  fraud  or  domicile, 
and  whenever  an  intent,  coupled  with  an  act,  are  necessary,  proof  of  the  intent 
can  be  made  by  statements  made  at  the  time  the  act  is  done.  So  too  from 
statements  made  within  a  reasonable  time  before  or  after  the  act  the  intent  with 
which  the  act  was  done  mav  be  inferred.  Viles  v.  Waltham,  157  Mass.  542 
(1893);  Commonwealth  v.  Trefethen,  157  Mass.  180  (1892^;  Mutual  Life  Ins. 
Co.  V.  Hillmon,  145  U.  S.  285  (1892).  That  actions  for  alienation  of  affection 
and  criminal  conversation  involve  the  same  elements  would  appear  from  the 
following  citations  and,  therefore,  the  same  rules  of  evidence  should  apply: 
Rose  V.  Mitchell,  21  R.  I.  270  (1899);  State  v.  Robinson,  57  Md.  14  (1881);  Wig-^ 
more,  §1730. 

In  several  cases,  however,  statements  of  the  recreant  spouse  are  admitted 
only  when  part  of  the  res  gestae  of  the  act  of  desertion,  or  of  some  other  act  or 
conduct  relevant  to  the  case.  Higham  v.  Vanosdol,  loi  Ind.  160;  Bennett  v. 
Smith,  21  Barb.  439  (N.  Y.,  1856)  ;  Gilchrist  v.  Bale,  8  Watts  355  (Pa.,  183^); 
Kidder  v.  Lovell,  14  Pa.  214  (1850).  Statements  made  prior  to  the  desertion 
have  been  admitted  to  prove  the  state  of  the  affections  of  the  speaker  at  that 
time.  Preston  v.  Bowers,  13  Ohio  1  (1861);  Perry  v.  Lovejoy,  49  Mich.  529. 
(1893).  Prior  statements  were  admitted  in  one  case  where  they  were  made  in  a 
conversation  between  the  defendant  and  the  unfaithful  husband  to  show:  first, 
that  the  defendant  had  used  no  improper  persuasion;  and,  second,  that  the 
husband  had  reasons  of  his  own  for  leaving  the  plaintiff,  Bailey  v.  Bailey,  9^ 
Iowa  548  (1895).  Communication  between  husband  and  wife  has  been  admitted 
to  show  the  state  of  their  affections.    Sexton  v.  Sexton,  129  Iowa  487  (1905);, 
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Billings  V.  Albright,  66  App.  Div.  239  (N.  Y.,  1901).  In  the  latter  case,  state- 
ments by  the  wife  to  third  persons  were  not  admitted,  on  the  ground  that  they 
were  not  part  of  the  res  gestae.  Subsequent  statements  were  excluded  in  Lyoa 
V.  Lyon,  197  Pa.  213  (1900);  but  were  admitted  in  Rose  v.  Mitchell,  21  R.  I. 
270  (1899). 

Guaranty — ^Subrogation— Where  A  guaranteed  the  oerformance  of  a 
contract  by  B  with  C,  and  where  B  eave  a  note  in  payment  to  C  which  C  indorsed 
to  D,  a  holder  for  value,  it  was  held  that  D  was  subrogated  to  C's  right  of  action 
against  A  on  his  contract  of  guaranty.  B  and  C  were  both  insolvent.  Catskill 
Bank  v.  Dumary,  100  N.  E.  Rep.  423  (N.  Y.,  1913).  The  court  considered  this- 
contract  of  guaranty  by  a  stranger  just  as  much  a  part  of  the  trust  fund  for  the 
satisfaction  of  the  debt  as  were  goods  or  securities  set  aside  by  the  principal 
debtor  himself. 

The  right  of  subrogation  Is  purely  equitable,  there  need  be  no  privity  of 
contract  to  entitle  a  person  to  it.  All  that  is  necessary  is  that  he  shall  not  be 
a  volunteer.  CottrelVs  App.,  23  Pa.  294  (1854).  The  theory  is  that  goods  or 
securities  set  aside  by  the  debtor,  either  in  the  hands  of  the  surety  or  of  the 
creditor,  or  of  trustees  for  the  payment  of  this  debt,  become  a  trust  fund,  pos- 
sessed of  all  the  peculiarities  of  such  property.  If  the  surety  discharges  the 
obligation  he  is  entitled  to  the  collateral  in  the  hands  of  the  creditor.  If  the 
surety  is  insolvent  the  creditor  will  be  substituted  to  the  security  in  the  hands- 
of  the  surety.  Sheldon  on  Subrogation,  p.  238.  Some  jurisdictions  invoke 
this  equity  even  as  to  the  original  obligation,  and  give  the  surety  whatever 
preferences  or  privil^es  it  may  possess.  But  this  is  more  on  the  theory  that 
there  has  been  an  equitable  assignment  than  that  it  is  a  part  of  the  trust  fund 
to  secure  the  debt  it  represents.  Lumpkin  v.  Mills,  4  Ga.  343  (1848);  Ex  parte- 
Ware,  5  Rich  £q.  473  (S.  C,  1853).  But  in  England,  the  original  oblisation 
is  extinguished  whether  paid  by  principal  or  by  surety.  Copis  v.  Middleton, 
I  Turn,  and  Russ.  224  (1823). 

The  principal  case  raises  the  question  whether  a  guaranty  given  by  a  third 
person,  a  stranger  to  the  original  contract,  to  the  surety  that  the  princii>al  will 
perform  his  contract  and  pay  the  notes  when  mature,  is  collateral  to  which  the 
creditor  is  entitled  in  case  of  the  insolvency  of  the  surety.  In  permitting  sub- 
rogation, this  case  seems  to  be  contra  to  the  decided  weight  of  opinion.  The  fre- 
Suently  repeated  and  applied  rule  is  that  the  creditor  is  not  entitled  to  such  in- 
emnity  given  by  a  third  person  to  save  the  surety  harmless.  Taylor  v.  Bank,. 
87  Ky.  398  (1888);  Black  v.  Kaiser,  91  Ky.  422  (1891);  Liggett  v.  McClelland, 
39  Ohio  624  (1884);  Hampton  v.  Phipps,  108  U.  S.  260  (1882);  O'Neill  v.  Bank, 

I  Mont.  521  (1906);  Seward  v.  Huntington,  94  N.  Y.  104  (1883};  Brandt^ 

uretyship  and  Guaranty  (3d  Ed.),  Vol.  i,  §361. 

Homicide — Murder  in  First  Degree — Constructive  Intent — The 
accused,  upon  finding  another  man  with  a  girl  to  whom  he  had  been  paying  at- 
tention, shot  the  man,  after  whose  escape,  the  accused  shot  and  kill^  the  girl, 
but  without  deliberation  or  premeditation.  It  was  held  that  the  intent  neces- 
sary for  a  conviction  for  first  degree  murder  could  not  be  supplied  by  construc- 
tion because:  (i)  The  homicide  was  not  connected  with  the  felonious  assault 
upon  the  man;  (2)  The  felonious  assault  upon  the  girl  had  been  merged  with 
the  homicide;  People  v.  Spohr,  100  N.  E.  Rep.  444  (N.  Y.,  1912). 

As  to  the  first  ooint  the  court  was  merely  carrying  out  the  doctrine  of  People 
v.  Huter,  184  N.  V.  237  (1900),  where  the  defendant  unintentionally  shot  a 
policeman  several  blocks  from  the  house  he  had  been  robbing,  and  it  was  held 
not  to  be  a  murder  in  the  commission  of  the  burglary.  Contra,  State  v.  Brown, 
7  Ore.  186  (1879);  Conrad  v.  State,  75  Ohio  52  (i^). 

The  theory  of  the  court  in  the  second  point  is,  that  under  this  statute 
(Consol.  Laws,  1909,  c.  40),  the  accused  can  only  be  convicted  of  first  deeree 
murder  when  he  kills  with  a  premeditated  and  deliberate  design  to  take  life. 
Therefore,  if  the  junr  could  consider  that  the  accused  was  in  the  commission  of 
a  felony  which  resulted  in  the  death  of  the  ^1,  but  without  the  premeditated 
and  deliberate  intent  to  take  her  life,  the  distinction  made  by  the  statute  would 
be  abolished  and  the  result  would  be  the  same  as  at  common  law.    They  state 
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the  rule  to  be  "to  constitute  murder  in  the  first  d^;ree  by  the  unintentional 
killing  of  another  while  engaged  in  the  commission  of  a  felonVf  we  think  that, 
while  the  violence  may  constitute  a  part  of  the  homicide,  yet  the  other  elements 
constituting  the  felony  in  which  he  is  engaged  must  be  so  distinct  from  that  of 
the  homicide  as  not  to  be  an  ingredient  of  the  homicide,  indictable  therewith  or 
convictable  thereunder. " 

But  for  a  contra  doctrine  see  State  v.  Nuesleih,  35  Mo.  126  (1857),  ''The 
wilfully  and  maliciously  inflicting  great  bodily  harm  upon  another  is  a  felony 
under  our  statute  of  crimes  and  punishments.  Therefore,  although  the  jury 
may  believe  that  the  prisoner  did  not  in  this  case  strike  the  deceased  with  the 
stick  with  the  specific  intent  to  kill  her  at  the  time,  but  with  the  design  malice 
iously  to  inflict  upon  her  great  bodily  harm,  and  the  deceased  came  to  her  death 
by  wounds  inflicted  under  such  circumstances,  then  such  killing  is  murder  in 
the  first  degree."    Accord,  Josey  v.  State,  137  Ga.  773  (1912). 

Homicide — Self  Defense — In  Alabama,  in  a  trial  for  homicide,  the  lower 
court  refused  to  instruct  the  jury  that  "if  the  circumstances  attending  the  kill- 
ing were  such  as  to  justify  a  reasonable  man  in  the  belief  that  he  was  m  danger 
of  great  bodily  harm  or  death,  and  he  honestly  believed  such  to  be  the  case,  then 
he  had  the  right  to  shoot  the  deceased  in  his  own  defense,  although  as  a  matter 
of  fact,  he  was  not  in  actual  danger. "  Hdd — ^This  was  error,  and  the  instruc- 
tion should  have  been  given.     Chaney  v.  State,  59  So.  Rep.  604  (Ala.,  191 2). 

To  sustain  a  plea  of  self-defense,  the  accused  must  show  that  he  actually 
apprehended  danger  and  acted  on  such  apprehension.  State  v.  Gentry,  125 
N.  C.  733  (1899);  Pugh  V.  State,  132  Ala.  i  (i^oi).  It  is  enough  if  the  danger 
which  he  seeks  to  avert  is  apparently  imminent,  irremediable  and  actual. 
Kepley  v.  People,  215  111.  358  (1905);  People  v.  Thomson,  145  Cal.  717  (1905). 
A  bona  fide  belief  in  imminent  danger,  in  the  careful  and  proper  use  of  his  fac- 
ulties, and  on  reasonable  grounds  for  such  belief  is,  accordinglv,  sufficient  although 
the  accused  is  mistaken  as  to  the  existence  or  imminence  of  the  danger.  John- 
son V.  State,  79  Miss.  42  (1901);  State  v.  Brown,  5  Penn.  339  (Del., 
1905);  Chaney  v.  State,  supra. 

The  party  attacked  is  not  excusable  in  using  greater  force  than  is  neces- 
sary to  repel  the  attack.  Oliver  v.  State,  17  Ala.  587  (1849);  Com.  v.  Dough- 
erty, 107  Mass.  243  (1871).  The  rieht  of  self  defense  commences  when  the 
necessity,  real  or  apparent,  begins;  and  it  ends  when  the  necessity  ceases.  Hobbs 
V.  State,  16  Tex.  App.  517  (1884). 

There  must  not  only  have  been  danger  or  apparent  danger  to  the  accused, 
but  he  must  have  apprehended  such  danger,  and  must  really  have  acted  under 
the  influence  of  fear,  and  not  in  a  spirit  of  revenge.  Draper  v.  State<  4  Baxt. 
246  (Tenn.,  1874);  Walker  v.  State,  97  Ga.  350  (1895);  Appleton  v.  People,  17  i 
111.  473   (1898). 

Judgments — Collateral  Attack — ^An  action  was  brought  to  quiet  title 
to  certain  land,  and  it  was  alleged  that  an  order  of  court  directing  plaintiff,  a 
guardian,  to  sell  the  land  was  procured  by  fraud.  Held — ^The  suit  was  a  direct 
attack  on  the  order  and  not  a  collateral  attack,  as  one  of  its  ultimate  purposes 
was  to  set  aside  the  order  of  sale.  Brown  v.  Trent,  128  Pac.  Rep.  895  (Okl., 
1912). 

The  court,  in  discussing  the  question  said,  "Expressions  will  be  found  in- 
dicating that  an  attack  upon  the  judgment  by  an  independent  suit  and  not  by 

an  appeal  is  a  collateral  attack;  but  these  expressions  are  inaccurate 

An  attack  upon  a  judgment  for  fraud  in  its  procurement  is  a  direct  attack  over 
which  the  courts  of  equity  take  jurisdiction.  ' 

A  collateral  attack  on  a  judgment  is  any  proceeding  which  is  not  instituted 
for  the  express  purpose  of  annulling,  correcting  or  modifying  such  decree.  A 
bill  in  equitv  to  obtain  relief  from  a  judgment  should,  accordingly,  be  con- 
sidered a  collateral  attack  within  this  definition,  because  it  is  not  within  the 
power  of  the  court  to  annul,  vacate  or  modifv  the  judgment.  The  better  view 
18,  therefore,  contra  to  the  principal  case.  The  court  of  equity  merely  inquires 
whether  there  are  any  equitable  circumstances  to  prevent  the  person  in  whose 
favor  the  judgment  was  recovered  from  enforcing  or  taking  advantage  of  it; 
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the  judgment  complained  of  is  permitted  to  stand  and  is  not  set  aside.  Free- 
man on  Judgments,  Section  485;  Morrill  v.  Morrill,  20  Oregon  96  (1890),  with 
extensive  notes  in  23  Am.  St.  Kep.  117;  Oneil  v.  Potoin,  13  Idaho  721  (1907); 
Insurance  Co.  v.  Mobley,  90  S.  C.  552  (191 1).  Some  courts  make  a  distinction 
and  hold  that  suits  in  equity  to  set  aside  judgments  at  law  are  indirect,  and  not 
exactly  collateral.  LeMesnagerv.  Variel,  144  Cal.  463  (1904);  Eichhoff  v. 
Eichhoff,  107  Cal.  42  (1895). 

In  accord  with  the  pnncipal  case,  the  following  cases  may  be  cited:  Mc- 
Neill V.  Edie,  24  Kans.  108  (1880);  Smith  v.  Morrill,  12  Col.  App.  233  (1898); 
Houser  v.  Bonsai,  149  N.  C.  51  (1908). 

Judgments — Conclusiveness — In  a  second  suit  between  the  same  parties 
for  a  different  cause  of  action,  the  former  decision  is  conclusive  only  as  to  the 
questions  and  ri^ht  actually  decided  therein  and  nothing  more.  So  the  dismis- 
■sal  of  a  former  bill  by  the  defendant  to  remove  the  cloud  from  his  title  did  not 
preclude  his  defense  in  an  action  to  account  for  coal  and  timber  subs^uently 
taken  from  the  land.  Hudson  v.  Iguano  Land  and  Mining  Co.,  76  S.  £.  Rep. 
797  (W.  Va.,  1912). 

The  case  is  a  good  application  of  the  rule  as  laid  down  in  the  leading  case 
of  Cromwell  v.  County  of  Sac,  94  U.  S.  351  (1876).  Where  the  cause  of  action 
and  the  parties  are  identical  a  judgment  is  conclusive  not  only  as  to  all  matters 
actually  determined  thereby,  but  also  all  matters  which  might  or  ought  to  have 
been  adduced  to  sustain  or  defeat  the  action.  Cromwell  v.  County  of  Sac, 
supra;  Davis  v.  Brown,  94  U.  S.  428  (1876);  Cook  v.  Darling,  35  Mass.  393 
(1836) ;  Stokes  v.  Stokes,  172  N.  Y.  327  (1Q02) ;  Foster  v.  Wells,  4  Tex.  loi  (1894) ; 
Fishbume  v.  Ferguson,  85  Va.  324  (i88§);  Biem  v.  Ray,  49  W.  Va.  129  (1901). 
The  form  of  the  action  being  immaterial.  Trescott  v.  Lewis,  12  La.  Ann.  184 
(1857).  But  when  the  second  suit  between  the  parties  is  for  a  different  cause 
of  action,  the  former  judgment  operates  as  an  estoppel  on  only  such  matters 
as  were  actually  determined  and  shown  to  be  determined.  Cromwell  v.  County 
of  Sac,  supra;  Davis  v.  Brown,  supra;  Russell  v.  Place,  94  U.  S.  606  (1876); 
De  Sollar  v.  Hanscome,  158  U.  S.  216  (1894);  Oregonian  R.  Co.  v.  Oregon  R. 
and  Nav.  Co.,  27  Fed.  277  (1886);  Brown  v.  Schintz,  109  111.  App.  598  (1903); 
Crandall  v.  Gallup  12  Conn.  365  (1837);  Young  v.  Pritchard,  75  Me.  513  (1883); 
City  of  Paterson  v.  Baker,  51  N.  J.  Eq.  49  (1893);  Jones  v.  Beaman,  117  N.  C. 
259  (1895);  Breading  v.  Blocher,  29  Pa.  347  (1857);  Almy  v.  Daniels,  15  R.  I. 
312  (1886).  Or  such  matters  as  are  necessanly  involved.  Bond  v.  Mark- 
strum,  102  Mich.  II  (1894);  Stokes  v.  Stokes,  supra.  But  are  not  conclusive 
as  to  questions  which  are  collateral  and  not  actually  determined. 

Libel — Innuendo — Declaration — In  an  action  for  libel,  the  publication 
contained  laree,  flaring  headlines  referring  to  the  plaintiff  as  "Mcoreary  with 
party  arrested  for  kicking  woman  who  now  lies  at  death,"  etc,\  but  the  declara- 
tion contained  no  innuendo.  Held — ^The  absence  of  innuendo  is  immaterial, 
and  the  jury  was,  therefore,  warranted  in  interpreting  the  words  to  mean  that 
the  plaintiff  was  a  participant  in  an  assault  and  battery  on  the  woman.  Mc- 
Greary  v.  Leader  Publishing  Co.,  52  Pa.  Super.  Ct.  29  (1912). 

When  the  defamatory  character  of  an  utterance  is  latent,  it  is  necessary  for 
the  plaintiff  to  explain  the  words  and  phrases  and  disclose  their  true  meaning. 
Burdick,  Law  of  Torts  (2d  Edition)  503;  Crashley  v.  Press  Co.,  179  N.  Y.  27 
(1904).  This  portion  of  the  complaint  is  important;  it  is  known  as  the  innuendo. 
But  the  true  meaning  of  words  cannot  be  extended  by  innuendo  beyond  their 
natural  import,  aided  by  reference  to  the  extrinsic  facts  with  which  they  may  be 
connected.     Camp  v.  Martin,  23  Conn.  86  (1854). 

The  office  of  an  innuendo  is  to  aver  the  meaning  of  the  language  published, 
but  if  the  conmion  understanding  of  mankind  takes  hold  of  the  published  words, 
and  at  once,  without  difficulty  or  doubt,  applies  a  libelous  meaning  to  them,  an 
innuendo  is  not  needed,  and  if  used,  may  be  treated  as  useless  surplusage.  Hayes 
v.  Press  Co.,  127  Pa.  642  (1889);  Collins  v.  Dispatch  Publishing  Co.,  152  Pa. 
1892). 

The  principal  case,  therefore,  in  holding  that  where  the  words  are  not  ambi^- 
ous  no  innuendo  is  necessary,  is  in  accord  with  the  general  rule.    Carrol  v.  White, 
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33  Barb.  615  (N.  Y.,  1861);  Adams  v.  Lawson,  17  Gratt.  250  (Va.,  1865);  Carter 
V.  Andrews,  16  Pick.  (Mass.,  1846). 

Libel  and  Slander — Official  Duty — ^The  publication  of  an  article 
stating  that  the  district  attorney  had  charged  the  sheriff  with  bei^  derelict  in 
his  duty  and  would  bring  proceedings  to  have  him  removed  from  office  was  held 
libelous  per  se^  regardless  of  whether  the  act  charged  was  a  violation  of  the 
sheriff's  official  duty  or  not.  Hagener  v.  Pulitzer  Pub.  Co.,  15a  S.  W.  Rep. 
107  (Nev.,  1912). 

The  case  follows  the  recognized  doctrine  as  to  public  officers  or  employes. 
Words,  though  not  actionable  in  themselves,  may  become  so  by  charging  mis- 
conduct in  omce  in  two  wavs:  (i)  If  they  impute  acts  punishable  by  indictment 
which  would  not  be  so  if  done  by  a  person  not  in  office.  Allen  v.  Hillman,  12 
Pick.  loi  (Mass.,  1831);  Taylor  v.  Kneeland,  i  Dougl.  67  (Mich.,  1843);  Gore 
V.  Blethen,  21  Minn.  80  (1874);  Harris  v.  Terry,  98  N.  C.  131  (1887).  (2)  If 
they  tend  to  di^[race  and  disparage  one  in  an  office  of  profit  or  honor,  and  to 
deprive  him  of  it.  Allen  v.  Hillman,  supra.  And  it  is  not  necessary  that  they 
should  import  a  charee  of  crime.  Sillars  v.  Collier,  i^i  Mass.  50  (1890);  Gore 
V.  Blethen,  supra.  While  any  lanfi[uage,  whether  written  or  spoken,  imputing 
want  of  int^nty,  lack  of  due  qualincation,  or  a  dereliction  of  duty  is  actionable 
per  se,  Wofford  v.  Meeks,  129  Ala.  349  (1900);  Rea  v.  Wood,  105  Cal.  314. 
(1894);  Prosser  v.  Callis,  117  Ind.  105  (1888);  Evening  Post  Co.  v.  Richardson,. 
113  Ky.  641  (1902);  Kilgore  v.  Newspaper  Co.,  96  Md.  16  (1902);  Sillars  v.  Col- 


lier, supra;  Hay  v.  Reid,  85  Mich.  296  (1891);  Martin  v.  Paine,  69  Minn.  482 
(1897);  Heller  v.  Duff,  62  N.  J.  L.  loi  (1898);  Hook  v.  Hackney,  16  S.  and  R. 
385  (Pa.,  1827);  Moss  V.  Harwood,  102  Va.  386  (1904);  Smith  v.  Utley,  92  Ws- 
133  (1896). 

But  words  affecting  a  man  in  his  office  will  not  be  slanderous  unless  he  is 
in  the  office  at  the  time  of  speaking.  Allen  v.  Hillman,  supra;  Forward  v.  Adams,. 
7  Wend.  204  (N.  Y.,  1831);  McKee  v.  Wilson,  87  N.  C.  300  (1882).  But  to  be 
libelous,  it  is  sufficient  to  expose  the  plaintiff  to  ridicule  or  contempt  and  de- 
grade him  in  the  estimation  of  the  community,  though  his  term  of  office  be  ex- 
pired at  the  time  of  publication.  Jarman  v.  Rea,  137  Cal.  339  (1902);  Russel 
V.  Anthony,  21  Kan.  450  (i8ji);  Sharp  v.  Laison,  67  Minn.  428  (1897);  Cramer 
V.  Riggs,  17  Wend.  209  (N.  Y.,  1837);  Eviston  v.  Cramer,  47  Wis.  659  (1879). 

Master  and  Servant — Ejection  of  Trespassers— Authority  of 
Brakeman — ^A  carrier  is  not  liable  to  a  trespasser  for  injuries  received  in  being- 
dected  from  a  freight  train  by  a  brakeman,  since  the  latter  has  no  implied  au> 
tnority  to  do  such  an  act.  Harrington  v.  Boston  and  Maine  R.  R.,  100  N.  E. 
Rep.  606  (Mass.,  1913). 

As  a  general  principle  of  jurisprudence,  an  owner  of  premises  owes  no  duty 
to  trespassers  thereon.  Wright  v.  Boston  R.  R.,  129  Mass.  440  (1879);  Phila. 
R.  R.  V.  Hummell,  44  Pa.  375  (1862);  since  the  courts  will  not  aid  a  wrong-doer. 
Kirtley  v.  Chicago  etc.  R.  Co.,  65  Fed.  386  (1895).  But  the  occupier  must 
do  him  no  wilful  or  wanton  injury.  Frost  v.  Elastem  R.  Co.,  64  N.  H.  22a 
(1886);  Rosenthal  v.  New  York  C.  R.,  112  App.  Div.  438  (N.  Y.,  1906). 

The  liability  in  instances  like  the  prinapal  case  is  not  founded  upon  the 
duty  and  obligation  imposed  by  the  law  of  common  carriers,  but  is  referable  to 
the  law  of  agency.  Faber  v.  Pac.  Ry.  Co.,  116  Mo.  81  (1893).  And  in  order 
to  bind  the  comf^any,  it  must  appear  that  the  acts  of  the  employes  were  within 
the  scope  of  their  authority,  express  or  implied.  Rathbone  v.  Oregon  R.  Co.^ 
40  Ore.  225  (1901);  Morris  v.  Brown,  ill  N.  Y.  318  (1888). 

Jurisdictions  which  hold  it  is  one  of  the  implied  duties  of  a  brakeman  to- 
eject  trespassers  from  passenger  trains  do  so  on  the  theory  that  he  is  the  guard- 
ian and  protector  of  his  master's  property.  Hoffman  v.  N.  Y.  C.  R.  R.,  87 
N.  Y.  25  ( 1 88 1 ) ;  but  his  actions  are  subiect  to  the  conductor's  authority.  Walker 
V.  R.  R.,  23  L.  T.  R.  14  (18^);  and  he  must  not  act  in  a  careless  or  malicious 
manner.  Rounds  v.  R.  R.  Co.,  64  N.  Y.  129  (1876).  But  no  such  implication 
arises  in  the  case  of  a  brakeman  on  a  freight  train.  L.  S.  and  M.  S.  Ry.  Co.  v. 
Peterson,  144  Md.  214  (1895);  Chicago  and  Co.  Ry.  v.  Brackman,  78  111.  App. 
141  (1898);  as  his  employment  relates  only  to  the  exact  duties  which  his 


JSS: 


Digitized  by 


Google 


RECENT  CASES  523 

tion  suggests.  R.  R.  Co.  v.  Anderson,  82  Texas5i6 (1891);  Cauley  v.  Pittsburgh 
R.  R.  Co.,  98  Pa.  498  (1881);  C.  and  O.  R.  R.  Co.  v.  Anderson,  93  Wit,  650  (1896); 
unless  he  was  engaged  generally  to  remove  trespassers.  Marion  v.  R.  R.,  59 
Iowa  428  (1882). 

On  the  other  hand,  there  are  numerous  courts  which  draw  no  distinction 
l)etween  the  kinds  of  trains  as  to  the  duties  attaching  to  the  position  of  a  brake- 
man.  Breng  v.  Chicago  and  Co.  R.  R.,  64  Minn.  173  (1896);  and  the  right  of 
-such  a  servant  to  eject  trespassers  falls  within  his  implied  duties.  Hayes  v. 
Southern  Ry.  Co.,  141  N.  C.  195  (1906);  Folley  v.  R.  R.,  16  Okla.  32  (1905); 
R.  R.  V.  Kelly,  36  Kan.  655  (1887);  Smith  v.  R.  R.  ,95  Ky.  11  (1893).  In  this 
line  of  decisions  the  brakeman*s  power  to  eject  lies  in  his  complete  supervision 
and  care  over  the  company's  property.     Dixon  v.  N.  P.  R.  R.,  37  Wash.  310 

(1905).  . 

A  like  difference  of  opinion  exists  where  the  circumstances  are  those  of 
station  master  in  charge  of  a  station,  or  a  conductor  in  charae  of  a  train,  or  an 
engine  driver  or  fireman  in  charge  of  an  engine.  Flower  v.  R.  R.  Co.,  60  Pa. 
210  (1871);  Towanda  Coal  Co.  v.  Heeman,  86  Pa.  418  (1878);  Polatty  v.  Charles- 
ton Ry.  Co.,  67  S.  C.  391  (1903);  Breng  v.  Chicago  R.  R.  Co.,  supra, 

Mastbr  and  Servant — ^Liability  of  Master  When  Servant  is  Hired 
TO  Another — Where  a  livery  stable  keeper,  in  order  to  carry  out  a  contract, 
hires  a  team  and  driver  from  another  man,  and  such  driver  in  the  course  of  the 
work  injuries  a  third  party,  he  is  not  pro  hoc  vice  the  servant  of  him  to  whom 
the  property  is  furnished,  there  being  no  element  of  control  exercised  by  the 
hirer.  Schmedes  v.  Deffaa,  138  N.  Y.  Suppl.  931  (1912}.  In  this  case  the 
defendant  placed  the  team  under  the  care  of  the  partv,  an  undertaker,  for  whom 
the  work  was  to  be  done,  the  latter  then  directing  the  driver  to  proceed  to  the 
funeral. 

A  master  is  liable  for  the  wrongs  of  his  servant  since  the  former  is  bound  to 
«ee  that  his  affairs  are  so  conducted  that  others  are  not  injured.  Farwell  v. 
Boston  etc.  R.  R.,  4  Met.  49  (Mass.,  18^);  but  a  servant  may  remain  the  gen- 
eral servant  of  his  original  master  and  still  be  the  servant  of  the  person  to  whom 
he  may  be  lent  for  particular  eniployment.  Donovan  v.  Laing,  i  Q.  B.  629 
(1893);  Byrne  v.  Kansas  City  R.  R.,  61  Fed.  605  (1894).  The  test  is  whether, 
in  the  particular  service  which  he  is  engaged  to  perform,  he  continues  under  the 
direction  of  his  original  master  or  becomes  subject  to  that  of  the  person  to  whom 
he  is  hired.  Geer  v.  Darrow,  61  Conn.  220  (1891);  Clapp  v.  Kemp,  122  Mass. 
481  (1847);  Gahagan  v.  Aermotor  Co.,  67  Minn.  252  (1897).  The  determining 
factor  is  in  whom  the  right  to  exercise  such  control  exists.  Sounders  v.  Toronto, 
26  Ont.  App.  265  (1900);  Dewar  v.  Tasker,  22  T.  L.  R.  303  (1906). 

Hence,  where  the  servant  so  loaned  out  is  not  subject  to  his  original  master's 
orders,  the  latter  is  not  bound  by  the  former's  acts.  Jones  v.  Scullard,  2  Q. 
B.  565  (1898);  Colter  v.  Lindgren,  106  Cal.  602  (1805);  Samuelian  v.  Tool  Co., 
168  Mass.  12  (i89:r);  Weaver  v.  Jackson,  138  N.  Y.  Supp.  609  (1913);  for  the 
servant  is  then  sumect  to  the  exclusive  control  of  the  hirer.  DeVoir  v.  Lumben 
Co.,  64  Wis.  616  (1885);  Kimball  v.  Cushman,  103  Mass.  194  (1869);  Keltor 
V.  Fifer,  26  Pa.  Super.  603. 

But  where  absolute  control  is  not  vested  in  the  hirer,  the  doctrine  of  re" 
spondeat  superior  is  applied,  which  renders  the  master  of  the  servant  liable  for 
injuries  to  tnird  parties.  Quaman  v.  Burnett,  6  M.  and  W.  ^99  (1840) ;  Laugher 
V.  Pointer,  5  B.  and  C.  547  (1826);  Little  v.  Hacket,  116  U.  S.  366  (1886);  Ames 
V.  Jordon,  71  Me.  540  (1880);  Hershberger  v.  Lynch,  11  Atl.  642  (Pa.,  1887); 
Fenner  v.  Crips,  109  Iowa  455  (1899).  Even  where  the  hirer  selects  the  driver, 
Joslin  V.  Ice  Co.,  50  Mich.  516  (1885);  but  otherwise  when  injuries  are  attribut- 
able directly  to  the  orders  of  the  hirer.     Ewing  v.  Shaw,  83  Ala.  333  (1887). 

The  principal  case,  applying  the  control  test  of  Standard  Oil  Co.  v.  Ander- 
son, 212  U.  S.  215  (1908),  held  the  hirer  not  liable  for  the  negligence 
of  the  driver.  There  were  two  dissenting  opinions  based  on  a  difference  of  ideas 
as  the  elements  of  control  exercised  by  the  hirer. 

Mechanics'  Liens — Materials — ^A  contractor  leased  a  steam  shovel  for 
tise  in  the  construction  of  public  works.    Held — ^The  lessor  was  not  entitled  to 
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a  lien  for  its  rental,  under  a  statute  giving  a  lien  to  one  who  shall  furnish  "ma* 
terials  to  a  contractor  for  the  construction  of  a  public  improvement."  Troy 
Public  Works  Co.  v.  City  of  Yonkers,  loo  N.  E.  Rep.  700  (N.  Y.,  1012). 

The  cases  throughout  the  United  States  are  in  accord  with  the  principal 
case.  One  renting  horses  for  use  in  construction  work  is  not  entitled  to  a  hen 
under  a  statute  giving  a  lien  to  one  who  shall '  'furnish  any  materials,  machinery,, 
fixtures  or  other  things  toward  the  building,  construction,  or  equipment  of  any 
railroad."  St.  L.  I.  M.  and  S.  R.  R.  v.  Love,  74  Ark.  528  (190O;  so  also  one 
letting  horses  by  the  month  to  another  to  haul  lumber  for  a  third  person  is  not 
entitled  to  a  lien  upon  the  lumber  for  the  rental  thereof  under  a  statute  giving  a. 
lien  for  personal  services  and  for  services  of  a  team,  upon  lumber,  as,  by  such 
lease,  the  horses  become  the  lessee's  for  the  time  being,  and  it  was  he  who  might 
have  a  lien  for  his  services  and  the  use  of  the  horses,  and  not  the  owner  thereof. 
McMuUin  v.  McMullin,  92  Me.  336  (1898);  Richardson  v.  Hoxie,  90  Me.  227 
(1897).  Where  horses  are  leased  for  use  in  work  of  a  lienable  nature  upon  logs- 
or  lumber,  the  lessor  is  not  entitled  to  a  lien  for  their  hire,  unless  used  and  worked 
by  him  or  his  servants  under  a  statute  giving  a  lien  upon  Vxp  or  lumber  to  any 
person  performing  services  in  cutting  or  hauling  them.  Edwards  v.  Lumber 
Co.,  108  Wis.  164  (1900);  Lohman  v.  Peterson,  87  Wis.  227  (1894);  Mabie  v. 
Sines,  02  Mich.  545  (1892).  In  McAuliffe  v.  Jorgenson,  107  Wis.  132  (1900),. 
it  was  held  that  one  renting  a  well-boring  machine  to  a  contractor  is  not  entitl^ 
to  a  lien  under  a  statute  similar  to  the  principal  case. 

The  states  of  Texas  and  Minnesota  are  the  only  jurisdictions  in  which  a  con- 
trary  rule  has  been  established  and  there  the  statutes  expressly  provide  that  a. 
lien  may  be  acquired  by  any  person,  etc.,  "who  may  furnish  machinery,  fixtures 
or  tools,"  etc.,  Texas,  Laws  1889,  c.  98;  and  "whoever  performs  labor  or  fur- 
nishes skill,  material,  or  machinery,"  Minnesota,  Laws  1889,  c.  200,  §3.  These 
statutes  are  so  radically  different  that  the  cases  of  Burke  v.  Brown,  10  Tex.  Civ. 
App.  298  (1805),  and  Perry  v.  Duluth  Transfer  Co.,  56  Minn.  306  (1894),  can- 
not be  regarcled  as  applicable  to  this  discussion. 

A  lien,  however,  is  uniformly  sustained  in  favor  of  one  furnishing  explosives 
for  use  in  construction  work.  Schaghticoke  Powder  Co.  v.  R.  R.  Co.,  76  N.  E. 
Rep.  153  (N.  Y.,  1905);  Keystone  Mining  Co.  v.  Gallagher,  5  Colo.  23  (1870); 
OJ.  Powder  Wks.  v.  Blue  Tent  Co.,  22  Pac.  391  (Cal.,  1889);  Giant  Powder 
Co.  V.  San  Diego  Flume  Co.,  78  Cal.  193  (1889).  The  distinction  between  the 
powder  cases  and  the  principal  case  being  liiat,  while  the  powder  did  not  remaiiL 
in  the  completed  construction,  yet  it  was  used  up  in  the  work,  whereas  the  steam 
shovel,  teams,  etc,t  survive  the  construction  work  and  remain  the  property  of 
their  owner. 

Negligence — Innkeeper — Duty  to  Intoxicated  Guest — ^An  intoxi- 
cated guest  fell  from  a  hotel  porch  and  subsequently  died  of  exposure.  The 
innkeeper,  who  after  discovering  his  situation,  but  not  his  injury,  allowed  him. 
to  remain  there,  was  held  not  Gable,  the  act  being  mere  nonfeasance.  Scholl 
V.  Belcher,   127  Pac.  Rep.  968  (Ore.,  1912). 

It  is  the  duty  of  an  innkeeper  to  take  reasonable  care  of  his  guests.  Scott 
V.  Churchill,  15  Misc.  80  (N.  Y.,  1895);  Sandys  v.  Florence,  47  L.  J.  C.  P.  59ff 
(1878);  West  V.  Thomas,  97  Ala.  622  (1892);  Omaha  Hotel  Ass.  v.  Walters,  23. 
Neb.  280  (1888).  He  is  not,  however,  an  insurer.  Weeks  v.  McNulty,  loi 
Tenn.  495  (1898);  Clancy  v.  Barker,  131  Fed.  161  (1904);  Sheffer  v.  Willoughby, 
163  111.  518  (1896).  So  if  a  defect  in  the  premises  is  obvious  the  guest  must  use 
reasonable  care.  Smeed  v.  Morehead,  70  Miss.  690  (1893);  Bremer  v.  Pleiss, 
121  Wis.  61  (1904);  Ten  Broek  v.  Wells,  47  Fed.  690  (1801). 

Drunkenness  does  not  relieve  a  man  from  the  same  cfegree  of  care  required 
of  a  sober  man.  Fisher  v.  R.  R.,  39  W.  Va.  366  (1894);  Welty  v.  R.  R.,  105 
Ind.  55  (1885);  Rollestone  v.  Cassirer,  3  Ga.  App.  161  (1907);  Keeshan  v.  Elgin 
Tract  Co.,  229  111.  533  (1907).  A  carrier  is  not  bound  to  care  for  a  drunken, 
passenger.  Statham  v.  R.  R.,  42  Miss.  607  (1869);  R.  R.  v.  Woodward,  41 
\f  d.  268  (1874).  But  is  bound  to  do  nothing  which,  in  view  of  his  helpless  condi- 
tion will  expose  him  to  unnecessary  danger.  Weber  v.  R.  R.,  33  Kan.  543 
fi885h  Wheeler  v.  R.  R.,  70  N.  H.  607  (1900);  Black  v.  R.  R.,  193  Mass.  448. 
(1906);  R.  R.  v.  Marrs,  119  Ky.  954  (1905). 
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The  doctrine  of  the  last  clear  chance,  that  where  one  gratuitously  assumes 
control  of  the  situation  a  duty  arises  similar  to  that  of  a  gratuitous  bailee,  R. 
R.  V.  State,  29  Md.  420  (1868);  R.  R.  v.  State,  ^ii  Md.  268  (1874);  Dych  v.  R. 
R.y  79  Miss.  361  (1901);  Depue  v.  Flatan,  100  Minn.  299  (1907);  does  not  apply 
because  the  defendant  has  done  no  affirmative  act. 

Property— Wills — ^Lawful  Issue— The  words  "lawful  issue,"  in  the 
absence  of  an  expressed  contrary  intention,  mean  only  those  bom  in  lawful 
wedlock,  and  so  children  subsequently  legitimated  by  the  operation  of  a  statute 
will  not  take  under  such  a  devise.  Central  Trust  Co.  v.  Skillin,  138  N.  Y.  Suppl. 
884  (1012). 

The  word  "issue"  means,  prima  facie ^  heirs  of  the  body.  Daniel  v.  Whar- 
tenby,  84  U.  S.  639  (1873);  Wnght  v.  Gaskill,  74  N.  J.  Eq.  742  (1908);  Beckley 
v.  Riegert,  212  Pa.  91  (1905);  Robins  v.  Quinliven,  79  Pa.  333  (1875);  Klepner 
v.  Laverty,  70  Pa.  70  (1871);  and  includes  all  lineal  descendants.     Cherry 


V.  Mitchell,  108  Ky.  i  (1900);  Jackson  v.  Jackson,  153  Mass.  374  (1891);  Juglis 
V.  McCook,  68  N.  J.  Eq.  27  (1904);  Schmidt  v.  Jewett,  195  N.  Y.  486  (1909); 
Miller's  Ap.,  52  Pa.  113  (1866);  Pearce  v.  Rickard,  18  R.  I.  142  (1893).     Unless 


it  appears  that  the  testator  intended  to  use  it  in  a  restricted  meaning,  as  chil- 
dren, Arnold  v.  Alden,  173  111.  229  (1898);  Union  Safe  Deposit  Co.  v.  Dudley, 
104  Me.  297  (1908);  King  v.  Savage,  121  Mass.  303  (1876);  Coyle  v.  Coyle,  73 
N.  J.  Eq.  528  (1907);  Palmer  v.  Dunham,  125  N.  Y.  68  (1890);  In  re  Nice,  227 
Pa-  75  (1910);  Loean  v.  Cassidy,  71  S.  C.  175  (1905).  Or  grandchildren,  Cheotal 
V.  Schreiner,  48  N.  Y.  683  (1896);  Birely's  Est.,  7  Pa.  Dist.  395  (1898). 

The  words  "issue,"  "children"  and  "heirs  at  law"  have  been  held  not  to 
include  adopted  children.     Russel  v.  Russel,  84  Ala.  48  (1887);  Wyeth  v.  Stone, 


144  Mass.  441  (1887);  Reinder  v.  Koppelman,  94  Mo.  j^8  (1887);  Jenkins  v. 
Jenkins,  64  N.  H.  407  (1887);  Matter  of  Leask,  197  N.  Y.  193  (1910);  Schafer 
v.  Eneu,  5^  Pa.  304  (1867).     Contra,  Hartwell  v.  Teft,  19  R.  I.  644  (1896),  and 


under  special  circumstances  Sewall  v.  Roberts,  115  Mass.  262  (1874);  Warren 
V.  Prescott,  8a  Me.  483  (1892). 

The  words  "lawful  issue"  will  not  include  illegitimate  children.  Black  v. 
Cartwell,  10  B.  Mon.  188  (Ky.,  1849);  Olmstead  v.  Olmstead,  190  N.  Y.,  458 
(1908);  U.  S.  Trust  Co.  V.  Maxwell,  26  Misc.  276  (N.  Y.,  1899).  Or  even  the 
word  "issue"  standing  alone.  Flora  v.  Anderson,  67  Fed.  182  (1895);  Dogget 
V.  Mosely,  52  N.  C.  587  (i860);  Gibson  v.  McNeely,  11  Ohio  131  (i860).  Though 
subsequently  Intimated.  Trust  Co.  v.  Maxwell,  supra;  Hicks  v.  Smith,  94 
Ga.  809  (1894);  contra,  Miller's  Ap.,  52  Pa.  113  (1866).  Nor  will  an  illegitimate 
child  take  under  "lawful  issue"  when  by  statute  he  had  been  rendered  capable 
of  inheriting  by  adoption.  Brisbin  v.  Huntington,  128  Iowa  166  (1905);  Jen- 
kins V.  Jenlans,  64  N.  H.  407  (1887). 

Public  Sbrvicb  Corporations — Public  and  Private  Use — ^Where  a 
public  service  water  company  is  given  the  power  of  eminent  domain  in  order 
that  it  may  be  able  to  furnish  water  to  all  customers  it  is  entitled  to  condemn  a 
right  of  way  for  a  pipe  line  over  private  property  in  order  that  it  may  fulfill  a 
contract  with  a  railroad  and  other  corporations,  entered  into  for  profit,  and 
requiring  an  additional  supply.  Such  an  undertaking  is  not  a  private  use. 
Jeter  v.  Vinton-Roanoke  Water  Co.,  76  S.  E.  Rep.  ()2i  (Va..  1913). 

It  is,  of  course,  settled  beyond  doubt  that  taking  for  other  than  a  public 
use  violates  the  fourteenth  amendment  of  the  federal  constitution.  Matter  of 
Tuthill,  36  App.  Div.  492  (N.  Y.,  1899);  Fallbrook  Dist.  v.  Bradley,  164  U.  S. 
112  (1896).  So  also  it  is  undisputed  that  an  act  authorizing  a  taking  for  a  pri- 
vate as  well  as  a  public  use  is  utterly  void  unless  the  two  provisions  can  be  sep- 
arated. Atty.  Gen.  v.  Eau  Claire,  37  Wis.  400  (1875);  Sadler  v.  Laughman, 
34  Ala.  ^11  (18^9).  Whether  or  not  a  given  use  is  a  public  or  private  one  is 
ultimately  a  judicial  question  and  local  conditions  are  the  determining  factors. 
Haviston  v.  Ry.  Co.,  208  U.  S.  598  (1907).  The  extent  of  the  power,  of  course, 
varies  in  the  different  states  according  to  their  statutory  provisions  on  the  sub- 
ject and  the  rights  and  privile^^es  of  any  given  public  service  corporation  are 
often  expressly  defined  and  limited  in  the  charter. 
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As  re^rds  the  principal  case,  it  is  generally  true  that  a  public  service  water 
company  is  not  obliged  to  supply  water  for  all  purposes  to  which  the  applicant 
may  wish  to  devote  it — ^Wyman  Pub.  Serv.  Corp.,  Vol.  i,  p.  233 — but  is  only 


bound  to  supply  an  amount  which  is  reasonable  for  domestic  use.  Barnard 
Castle  Urban  Uist.  v.  Wilson,  2  Ch.  Div.  813  (iQOi).  How  far  such  a  company 
is  entitled,  if  it  wishes,  to  supply  upon  a  public  basis  for  extraordinary  demanas 


iLnd  to  exercise  the  power  of  eminent  domain  in  order  to  furnish  such  service 
necessarily  depends  upon  the  terms  of  its  charter.  In  the  principal  case  the 
charter  of  the  water  company  was  very  broad  in  its  terms,  practically  authoriz- 
ing the  company  to  supply  all  who  demanded  it.  In  the  absence  of  such  broad 
provisions,  however,  the  cases  seem  to  hold  that  these  water  companies  have 
not  the  right  to  exercise  the  power  of  eminent  domain  in  order  to  reach  and 
supply,  on  special  contracts,  various  private  corporations  with  water  which  is 
to  be  employed  for  manufacturing  purposes  or  in  commercial  processes.  In  ft 
Barre  Water  Co.,  62  Vt.  27  (1889);  Jordan  v.  Indianapolis  Water  Co.,  61  N.  E. 
Rep.  12  (Md.,  1901);  and  Boonton  v.  United  Water  Supply  Co.,  70  N.  S.  Eq. 
€92  (1906). 

Sales — ^Warranty  or  Rbpresbntation — If  the  vendor  of  his  own  accord, 
without  any  request  from  the  vendee,  says  of  a  horse:  "You  need  not  look  for 
anything,  the  horse  is  perfectly  sound,"  this  constitutes  a  warranty  of  sound- 
ness.   Schowel  V.  Reade,  Ir.  Rep.  (1919)  2  K.  B.  64. 

A  warranty  is  an  express  or  implied  statement  of  something  which  the 
party  undertakes  shall  be  a  part  of  tne  contract  yet  collateral  to  the  express 
object  of  it.  Lunt  v.  Wrenn,  113  111.  168  (1885).  To  constitute  a  warranty 
no  particular  form  of  words  is  required,  Warren  v.  Phila.  Coal  Co.,  83  Pa. 
437  (1877);  therefore,  the  word  "warrant"  need  not  necessarily  appear  in  the 
contract.  Erskine  v.  Swanson,  45  Neb.  767  (1805);  Jones  v.  Quick,  28  Ind. 
125  (1867).  A  mere  statement  by  the  vendor  of  his  own  opinion  and  belief, 
not  amounting  to  a  positive  affirmation  or  statement  of  fact,  upon  a  matter  con- 
cerning which  a  purchaser  is  to  exercise  his  own  judgment,  does  not  amount  to 
a  warranty.  White  v.  Stelloh,  74  Wis.  435  (1889);  Hillman  v.  Wilcox,  30  Me. 
170  (1849);  Tucksbury  v.  Bennett,  31  Iowa  83  (1871). 

It  is  sometimes  said  that  where  the  vendor  states  something  as  a  fact  this 
constitutes  a  warranty.  Riddle  v.  Webb,  no  Ala.  599  (1895).  On  the  other 
hand,  it  has  been  held  that  a  naked  averment  of  a  fact  is  not  a  warranty,  but 
may  be  considered  with  other  circumstances.  Holmes  v.  Tyson,  147  Pa.  305 
(1802).  The  courts  very  often  say  that  the  statement  must  be  intended  and 
understood  by  the  parties  to  be  a  warranty.  Mattock  v.  Meyers,  64  Mo.  531 
(1877);  McGrew  v.  Forsyth,  31  Iowa  179  (1870);  Holmes  v.  Tyson,  supra.  If 
the  vendor's  words  show  ai^  intention  to  warrant  and  are  relied  on  by  the  vendee 
as  an  inducement  to  buy,  the  claim  by  the  vendor  that  he  did  not  intend  to 
warrant  is  of  no  avail.  Hawkins  v.  Pemberton,  51  N.  Y.  198  (1872);  Halliday 
V.  Briggs,  15  Neb.  219  (1883). 

It  would  seem  that  the  vendee  must,  in  most  jurisdictions,  rely  upon  the 
warranty.  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.  260  (1890);  Watson 
V.  Roode,  30  Neb.  264  (1890);  Evans  v.  Schriver  Laundry  Co.,  57  111.  App. 
70  (1894);  contra,  Shordan  v.  Kyler,  87  Ind.  38  (1882).  A  test  which  has  been 
laid  down  as  to  whether  a  statement  constitutes  a  warranty  or  not  is:  Does  the 
vendor  assert  a  fact  of  which  the  buyer  is  ignorant,  or  does  he  merely  express 
an  opinion  on  a  subject  on  which  the  buyer  may  also  be  expected  to  use  his 
judgment?  Kennerv.  Harding,  85  111.  264  (1877);  Reese  v.  Bates,  94  Va.  321 
(1897). 

Specific  Performance— Sale  of  Land — Effect  of  Fire— On  a  bill  for 
n>ecific  performance  of  a  contract  for  sale  of  real  estate,  where  fire  destroyed 
the  buildings  before  the  execution  of  the  deed  or  pavment  of  balance  of  pur- 
chase money,  it  was  held  that  the  vendor  could  not  obtain  specific  performance 
-and  the  loss  must  fall  upon  the  vendor.  Good  v.  Jarrard,  76  S.  E.  Rep.  698 
(S.  C,  1912). 

The  doctrine  of  the  principal  case,  that  the  vendor  must  bear  the  loss  by 
£re  or  other  accident  happening  between  the  making  of  the  contract  and  its 
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completion,  is  contra  to  the  weifiiit  of  authority  and  is  followed  directly  in  but 
five  other  state  courts:  Cutclm  v.  McAnally,  88  Ala.  ^07  (1880);  Gould  v. 
Murch,  70  Me.  288  (1879);  Thompson  v.  Gould,  20  Pick.  134  (Mass.,  1838); 
Wilson  V.  Clark,  60  N.  H.  352  (1880);  Powell  v.  Dayton  Co.,  12  Ore.  488  (1885). 
The  question  is  expressly  left  open  in  Wetzler  v.  DuflFy,  78  Wis.  170  (1^90). 
The  New  York  courts  seem  to  favor  the  rule  in  the  principal  case  in  their  later 
decisions.  Smith  v.  McCluskey,  45  Barb.  610  (1866);  Goldman  v.  Rosenberg, 
116  N.  Y.  78  (1889);  Listman  v.  Hickey,  65  Hun.  8  (1892);  but  in  Listman  v. 
Hickey,  supra,  which  on  its  facts  is  more  nearly  like  the  principal  case,  Patter- 
son, J.,  based  his  opinion  upon  the  fact  that  the  contract  in  question  was  for  both 
real  and  personal  property  and  was  entire;  he  distinctly  recognized  the  general 
rule  to  be  that  of  Pame  v.  Meller,  infra,  but  distinguished  this  case  from  it  on 
grounds  given  above. 

The  rule  followed  in  the  majority  of  jurisdictions  (contra  to  the  principal 
case)  that  the  loss  falls  upon  the  vendee,  was  first  laid  down  in  Paine  v.  Meller, 
6  Vesey,  349  (Eng.,  1801),  and  has  been  followed  repeatedly  in  this  country: 
Willis  V.  Wozencraft,  22  Cal.  607  (1863);  Sherman  v.  Loehr,  57  111.  509  (1871); 
Cottingham  v.  Fireman's  Co.,  90  Ky.  439  (1890);  Skinner  v.  Houehton,  92  Md. 
68  (1900);  Walker  v.  Owen,  79  Mo.  563  (1883);  Franklin  Co.  v.  Martin,  40  N. 
J.  L.  568  (1878);  Gilbert  v.  Port,  28  Ohio  276  (1876);  Dunn  v.  Yakish,  10  Okl. 
388  (1900);  Elliott  V.  Ashland  Co.,  117  Pa.  548  (1888);  Brakhage  v.  Tracy,  13 
S.  D.  3^3  (1900). 

If  the  vendor  agrees  expressly  to  deliver  possession  of  premises  in  the  same 
condition  in  which  they  were  at  the  time  of  the  baraain,  he  must,  obviously, 
bear  the  loss  resulting  from  fire  or  other  accident.  Marks  v.  Tichenor,  85  Ky. 
536  (1887).  It  is  equally  clear  that  a  person,  whether  he  be  the  vendor  or  vendee, 
must  be  answerable  for  any  loss  due  to  his  own  negligence.  Mackey  v.  Bowles, 
98  Ga.  730  (1896). 

Trusts— Savings  Banks— Deposits — In  Stockert  v.  Savings  Bank,  139 
N.  Y.  Suppl.  986  (1913),  it  was  held  that  the  giving  of  the  bank  book  of  a 
savings  bank  to  the  donee  in  connection  with  a  deposit  tn  the  name  of  the  donor 
as  trustee  for  the  donee,  created  an  irrevocable  trust,  which  was  not  revoked 
by  the  returning  of  the  book  at  the  request  of  the  donor,  in  the  absence  of  any 
evidence  that  the  donor  intended  to  revoke  the  trust  and  that  the  donee  con- 
sented thereto. 

This  follows  the  rule  as  laid  down  in  Matter  of  Totten,  179  N.  Y.  112  (1904), 
i,  e.,  that  if  one  person  deposits  money  in  his  own  name  as  trustee  for  another, 
a  tentative  trust  is  created,  revocable  at  will,  until  the  depositor  dies  or  com- 
pletes the  gift  in  his  lifetime  by  some  unequivocal  act  or  declaration,  such  as 
delivery  of  the  pass  book,  or  notice  to  the  beneficiary.  In  all  jurisdictions  it 
seems  to  be  well  established  that  a  deposit  in  trust  for  another  is  not  conclusive 
upon  the  depositor,  and  that  no  trust  is  created  when  the  declarations  of  the 
depositor  and  the  surrounding  circumstances  show  that  such  was  not  the  in- 
tention. Kelley  v.  Snow,  185  Mass.  288  (1904);  Barefield  v.  Rosell,  177  N.  Y. 
387  (1904);  f'n  re  Hall,  154  Cal.  527  (1908);  Rambo  v.  Pile,  220  Pa.  St.  235  (1908). 

In  Massachusetts,  notice  to  the  cestui  que  trust  during  the  lifetime  of  the 
depositor  is  required  to  be  shown,  Clark  v.  Clark,  108  Mass.  522  (1871);  but  the 
weight  of  authority  is  to  the  effect  that  such  knowledge  on  the  part  of  the  bene- 
ficiary is  not  necessary  either  to  create  or  evidence  the  existence  of  the  trust. 
Martin  v.  Funk,  75  N.  Y.  134  (1878);  Milholland  v.  Whalen,  89  Md.  212  (1899); 
Merigan  v.  McGonigle,  205  Pa.  St.  521  (1903). 

Although  these  facts  are  sometimes  construed,  in  connection  with  other 
facts,  to  show  an  intention  not  to  create  a  trust,  the  retention  of  the  bank  book 
by  the  depositor,  or  the  making  of  subsequent  deposits  and  withdrawals,  do  not 
of  themselves  destroy  the  character  of  a  trust  of  this  nature,  when  it  is  once 
created  and  established,  as  it  is  consistent  with  the  trust  that  these  acts  be  done 
by  the  depositor  as  trustee.  Sav.  Bank  v.  Albee,  64  Vt.  571  (1892);  Milholland 
V.  Whalen,  supra;  Meislahn  v.  Meislahn,  56  N.  Y.  App.  Div.  566  (1900);  Bath 
Sav.  Inst.  V.  Fogg.,  loi  Me.  188  (1906). 
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The  Essentials  of  International  Law.    By  Amos  S.  Hershey,  Ph.D.    New 

York:   Macmillan  Company,  1912. 

The  author  of  this  book  has  attempted  the  impossible  task  of  incorporating 
into  the  same  volume  a  text  book  for  the  student  of  international  law  and  a 
scientific  treatise  for  the  specialist,  and  he  has  succeeded  better  t  m  one  would 
have  thought  possible.  The  text  of  the  book  is  well  written,  pi^senting  the 
principles  of  international  law  in  a  manner  instructive  and  attra^jtive  to  the 
student  who  makes  his  first  acquaintance  with  the  subject  througn.the  pa^ 
of  the  book,  and  to  the  member  of  the  general  public,  who  seeks  authoritative 
information  sufficient  for  an  intelligent  understanding  of  the  problems  of  inter- 
national relationship  which  are  attracting  increasing  attention  in  the  public 
press. 

The  history  of  international  law  is  well  worked  out,  and  the  sources  thereof 
carefully  explained.  Copious  references  are  made  to  the  works  of  jurists  of  both 
the  historical  and  the  analytical  schools,  their  views  are  intelligently  contrasted 
and  proper  credit  is  given  to  each  school  for  its  influence  upon  the  aevelopment 
of  international  law.  That  part  of  the  book  which  deals  with  subjects  that  have 
not  been  codified  by  conventions  is  more  interesting  than  the  latter  part;  for 
the  author,  when  dealing  with  subjects  for  which  rules  have  been  expressed  in 
statutes,  treaties  and  conventions,  has  adopted  the  course  of  copying  the  pertinent 
sections  of  the  treaties  and  conventions  verbatim.  Legal  phraseology  never 
holds  the  attention  of  the  reader  as  does  language  in  ordinary  use  and  the  interest 
is  bound  to  lag  in  the  twelve  chapters  of  the  book  which  repeat  verbatim  the 
conventions  of  the  Hague  and  London  Conferences.  It  is,  however,  too  much 
to  expect  a  legal  text  book  to  be  as  interesting  as  a  best  seller. 

The  verjr  complete  bibliography  which  the  book  contains  and  which,  we 
take  it,  constitutes  the  claim  of  the  volume  to  be  a  treatise  useful  to  the  specialist, 
should  prove  very  helpful  to  the  teacher  as  a  guide  to  the  sources  from  which 
to  select  collateral  reading  for  the  students.  It  would,  however,  seem  that  the 
bibliography  might  be  condensed  with  advantage  since  it  is  so  voluminous  as 
to  require  an  extensive  reading  on  the  part  of  the  teacher  to  determine  the  best 
authorities  for  his  purpose. 

The  thoroughly  pro- American  attitude  of  the  author  is  worthy  of  note. 
On  all  occasions  and  in  all  cases  the  United  States  was  actuated  by  the  very 
best  of  ideals  and  motives.  Hall,  in  his  book  "International  Law,"  remarked 
that '  The  United  States  has  had  the  misfortune  to  supply  almost  all  the  modern 
instances  in  which  a  government  has  found  itself  unable  to  continue  relations 
with  a  minister  accredited  to  it. "  Hershey  devotes  nearly  three  full  pages  of 
closely  printed  notes  to  demonstrating  by  a  discussion  of  the  instances  given 
that  this  ''sneering  reproach"  is  unwarranted.  One  wonders  if  it  is  an  "es- 
sential of  international  law"  that  the  United  States  should  always  be  right. 

It  is  not  to  be  gathered  from  these  adverse  criticisms  that  the  work  is  with- 
out great  merit.  In  fact,  its  general  excellence  is  such  that  the  reviewer  is 
driven  to  noticing  these  minor  and  perhaps  immaterial  flaws,  if  he  is  to  say  any- 
thing else  than  that  the  book  is  most  eminently  suited  for  the  use  of  classes  m 
International  Law  in  our  universities.  It  is  not  a  great  study  of  the  subject, 
but  it  is  an  excellent  text-book. 

L.  P.  5. 

The  Law  of  Interstate  Commerce.    Franklin  A.  Judson,  of  the  St.  Louis 

Bar.     Second  Edition.     Chicago:    Flood  &  Co.,  1912. 

In  this  second  edition  of  one  of  the  two  or  three  text  books  devoted  ex- 
clusively to  the  subject  of  interstate  commerce,  Mr.  Judson,  himself  a  prominent 
attorney  and  practitioner  before  the  Interstate  Commerce  Commission,  has 
presented  an  enlarged  treatment  of  his  subject  and  incorporated  into  his  original 
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work  the  latter-day  amendments  to  the  modern  charter  of  commerce.  The 
growing  strength  of  the  conviction  that  a  commission  form  of  regulation  is 
beneficent,  and  consistent  at  the  same  time  with  justice  to  capital  and  enter- 
prise, as  well  as  to  the  public,  has  permitted  the  adoption  of  several  important 
and  far  reaching  amendments  since  the  first  edition  of  this  work  appeared.  The 
Carmack  Amendment,  the  sections  passing  under  the  title  of  the  Hepburn  Law, 
the  Elkins  Act,  the  Safety. Appliance  Act  and  even  the  legislation  under  the 
homelv  and  unpretending  title  of  the  Ash-pan  Act,  have  given  rise  to  new  ques- 
tions before  f^p  Federal  Commission.  The  comparatively  few  cases  involving 
this  legislati''  which  have  actually  been  decided  prevents  an  unqualified  state- 
ment or  conclusion  as  to  its  effect.  For  this  very  reason  revamped  editions  of 
the  older  wi  rks  are  the  more  necessary.  At  the  time  when  the  problems  are 
coming  into  litigation,  counsel  grasp  eagerly  for  a  collection  of  authorities  which 
will  light  them  upon  a  difficult  path. 

Tne  present  work  retains  the  former  chapters  upon  the  general  subject  of 
interstate  commerce  before  1887,  the  date  of  the  Interstate  Commerce  Act.  The 
few  pages  which  can  be  devoted  to  this  broad  question  and  the  many  important 
cases  upon  it,  perhaps  justify  the  suggestion  that  but  little  profit  can  result  from 
so  scantv  a  treatment  of  the  general  subject.  The  broad  statement  of  the  prin- 
ciples of  such  cases  as  Gibbons  v.  Ogden^  Paid  y.  Virginia^  and  the  other  well 
known  cases  which  form  the  older  dispensation,  is  of  very  little  real  value  to  the 
profession,  and  at  the  same  time  would  seem  to  be  uncertain  grazing  for  stu- 
dents in  widely  spreading  meadows  of  learning.  The  same  suggestion  might 
possibly  be  made  anent  the  Sherman  Anti-Trust  Act.  Interesting  and  far 
reaching  as  are  the  doctrines  of  the  Knight  case,  the  Northern  Securities  deci- 
sion and  the  more  recent  Tobacco  and  Oil  cases,  an  adequate  treatment  of  them 
can  in  no  wise  be  given  in  a  few  pages  or  in  a  small  section  of  a  volume  of  but 
eight  hundred  pages.  The  practical  value  of  making  the  attempt  is  open  to 
question. 

But  with  respect  to  the  Commerce  Act,  the  work  of  Mr.  Judson  is  of  high 
merit.  The  sections  are  treated  seriatim,  and  form  the  basis  of  the  author's 
classification  of  his  subject.  The  matter  seems  well  handled;  the  style  clear 
and  direct.  The  uncertain  questions  are  frankly  pointed  out,  but  there  is  little 
discussion  of  the  probable  course  of  decision.  Criticism  may  perhaps  be  leveled 
at  this  failure.  We  are  inclined  to  think  the  modern  text  book  has  not  enough 
to  distinguish  it  from  an  encyclopedia.  It  becomes  more  and  more  a  bare 
statement  of  deductions  from  decided  cases  and  contains  little  or  no  discussion 
of  principles;  no  euiding  of  future  courses.  This  is  unfortunate;  particularly 
is  it  so  in  new  fields. 

Recent  experience  in  wide  use  of  this  work  for  reference  has  led  to 
the  opinion  that  care  has  not  been  used  in,  nor  adequate  attention  paid  to,  the 
matter  of  physical  make-up.  The  index  is  faulty  and  wholly  insufficient;  topics 
are  omitted  or  left  entirely  without  cross-reference;  and  the  sub-divisions  do  not 
divide.  The  same  charge  of  inadequacy  must  be  brought  a^inst  the  table  of 
cases.  Cases  are  referred  to  in  the  text  which  do  not  smpear  in  the  table  at  all; 
and  worse  than  that,  the  citations  are  entirely  omitted  from  the  text  leaving  one 
to  wonder  what  court  decided  them  and  when  and  where  they  may  be  found. 
The  book  would  also  be  improved,  it  is  thought,  by  further  annotation  and  the 
adoption  of  page  notes. 

R.  /.  B. 

Statutb  Law  Making  in  the  United  States.    By  Chester  Lloyd  Jones. 

Boston:  Boston  Book  Company,  19 12. 

It  is  one  of  the  paradoxes  of  public  life  that  law  making  should  be  so  gen- 
erally regarded  as  a  suitable  occupation  for  the  amateur.  In  England,  before 
the  close  of  the  Mediaeval  Period,  the  drafting  of  statutes  was  wrested  by  parlia- 
ment from  the  judges  and  the  king's  council,  establishing  a  tradition,  long  main- 
tained in  that  country  and  still  adhered  to  in  most  of  the  American  states,  that 
the  form  as  well  as  the  contents  of  a  bill  was  a  matter  with  which  the  legislature 
was  not  only  competent  to  deal,  but  alone  competent.  The  failure  of  William 
Penn's  plan  for  the  preparation  of  acts  by  the  council  for  submission  to  the  as- 
sembly is  a  familiar  example  of  this  legislative  jealousy.    As  a  consequence,  it 
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is  assumed  that  any  estimable  gentleman,  whom  nobody  would  regard  as  com- 
petent to  draw  a  deed  for  a  wood-lot,  is  capable  of  expressing  in  apt  language 
the  public  will.  In  England,  parliament  nas  lon^  since  delegated  to  expert 
counsel,  permanently  employed,  the  drafting  of  legislation,  but  in  this  country 
the  idea  grows  but  slowly. 

If  then,  as  seems  probable  for  some  time  to  come,  the  form  of  legislation, 
in  most  of  the  states,  is  to  be  left  to  chance,  the  best  that  can  be  done  is  to  in- 
terest the  legis}ator  himself  in  the  art  of  statute  making;  and  for  this  purpose 
the  work  that  is  the  subject  of  this  review  should  prove  useful.  The  most  ex- 
perienced parliamentarian  will  find  much  to  interest  him  in  its  pages,  and  for 
the  unexperienced,  for  those  intending  to  enter  public  life,  it  should  prove  a  boon 
indeed.  There  are,  of  course,  many  works  upon  the  interpretation  of  statutes, 
but  these  deal  primarily  with  the  decisions  of  the  courts,  and  are  more  useful  to 
the  judge  or  lawyer  attempting  to  construe  a  badly  written  act  than  to  the 
publicist  endeavoring  to  draw  a  good  one.  Without  entering  into  technical 
discussions,  the  author  briefly  reviews  the  scope  of  American  legislation  and  the 
constitutional  limitations  that  hedge  it  in  on  every  side.  He  describes 
the  formal  parts  of  a  statute,  such  as  the  title,  enacting  clause,  etc.,  the  con- 
ventional use  of  terms,  and  gives  some  very  useful  rules  for  the  proper  arrange- 
ment of  the  subject  matter  of  an  act  with  a  view  to  clearness,  coherence  and 
forceful  expression.  Repealing  and  amending  acts,  as  well  as  resolutions,  are 
also  treated.  While  brevity  is  always  desirable,  there  are  some  topics  that 
might  have  received  more  extended  treatment,  and  there  are  chapters  that  be- 
long to  political  science  in  general  rather  than  to  statute  making  proper.  The 
chapter  on  judicial  oaths  is  hardly  germane  to  the  discussion.  But  these  are 
minor  matters  that  do  not  detract  from  the  general  merit  of  the  work. 

L.  W.  H. 
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THE  SOCIAL  SCIBNCBS  AS  THB  BASIS  OF  LBOAL 
EDUCATION.* 

The  subject  assigned  to  me  is  the  social  sciences  as  the  basis 
of  legal  education.  As  I  am  not  certain  that  we  all  agree  on  the 
meaning  to  be  attached  to  the  term  "social  sicences,"  for  the  sake 
of  clearness  I  shall  begin  with  a  definition.  As  here  employed  a 
social  science  is  any  science  which  deals  with  groups  of  persons. 
Every  society — that  is,  every  collection  of  persons — ^is  composed 
of  one  or  more  groups.  We  have  in  this  country,  for  instance, 
the  nation,  the  state,  the  municipality,  the  family.  The  concept 
on  which  these  groups  rest,  except  the  last,  though  partly  racial, 
is  in  the  main  territorial  unity.  Other  societies  may  have  groups 
resting  mainly  on  racial  unity  or  others  again  those  whose  basis 
is  similarity  of  economic  condition  or  occupation.  These  illustra- 
tions are  sufficient  to  show  that  the  word  "group"  as  here  used 
-does  not  denote  an  arbitrary  classification.  The  group  is  real. 
Its  essence  is  the  consciousness  of  unity  in  its  members. 

Each  individual  member  of  society  with  more  or  less  clear- 
ness has  his  conception  of  the  group  or  groups  to  which  he  belongs. 

^A  paper  read  before  the  Conference  on  the  Relation  of  Law  to  Social  Ends, 
lidd  in  the  College  of  the  City  of  New  York,  April  25,  19 13,  and  at  Columbia 
Univernty  April  26,  1913, 
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He  also  has  a  conception  of  other  groups  and  of  the  relation 
of  a  group  of  which  he  is  a  part  to  its  individual  members, 
as  well  as  the  relation  of  the  members  of  the  group  to  each  other 
and  of  one  group  to  another  group.  These  conceptions  of  groups, 
and  their  relations  we  may  term  his  social  ideas.  If  similar  ideas 
are  sufficiently  prevalent  among  the  members  of  the  community 
they  are  the  "social  ideas"  of  that  community.  It  is  needless  to 
point  out  that  the  study  of  the  laws  of  group  development  and  the 
growth  of  conceptions  of  the  various  relations  above  outlined  are 
or  ought  to  be  important  branches  of  social  science. 

My  object  is  to  examine  the  place,  if  any,  which  social  science 
as  above  defined,  and  especially  the  branch  of  it  just  referred  to, 
has  in  legal  education. 

Our  ideals  concerning  legal  education  are  in  great  part  conscious 
or  unconscious  reflections  of  our  conception  of  the  functions  of  the 
lawyer  and  judge, — the  nature  of  the  work  which  they  are  called 
upon  to  do.  We  all  agree  that  the  law  student  should  study  such 
things  as  Contracts,  Property  and  Procedure.  Obviously  he  will 
find  a  knowledge  of  these  things  necessary  in  his  business.  But 
how  far  if  at  all  he  should  study  a  subject  whose  bearing  on  his . 
future  work  is  not  so  obvious,  and  the  methods  he  should  employ 
if  he  undertakes  such  study,  depend  in  great  degree  on  our  concep- 
tion of  law.  If  we  look  at  law — that  is,  the  law  of  the  lawyer,  the 
municipal  law, — ^as  a  body  of  fixed  rules,  and  take  only  a  practical 
view  of  it,  we  will  conclude  that  the  student  of  law  is  prepared  for 
his  life  work  if  he  learns  the  more  important  of  these  rules,  and, 
through  a  study  of  illustrative  cases,  acquires  some  degree  of  skill  in 
applying  them.  If  we  have,  however,  another  idea  of  .the  nature 
of  law  we  will, — if  we  think  about  the  subject  at  all, — have  a 
different  idea  of  the  things  which  the  law  student  should  study,  as 
well  as  the  methods  to  be  employed  by  the  teacher  of  law,  if  the 
student  is  to  prepare  properly  for  the  profession. 

Personally,  I  believe  that  a  law  is  a  form  of  expression  of  a 
social  idea.  Take  a  simple  example.  A  by  his  own  labor  makes  a 
boat.  We  will  suppose  that  the  law  protects  what  it  designates 
as  his  right  of  possession,  and  that  it  also  protects  his  right  to  use 
the  boat  or  his  right  to  have  the  boat  remain  unused.  Suppose 
further  that  this  law  is  regarded  as  just  and  having  no  exceptions* 
Does  not  this  indicate  that  the  members  of  the  community  do  not 
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conceive  of  any  relation  between  them  not  arising  out  of  contract, 
which  obliges  the  boat  builder  to  spend  his  time  or  use  wealth  posT 
sessed  for  the  benefit  of  anyone  but  himself?  When,  however,  the 
members  of  the  community  have  a  social  idea  involving  a  conception 
of  a  relation,  not  arising  out  of  contract,  between  the  individual 
and  other  individuals  or  groups  of  individuals,  the  law  expressing 
these  ideas  will  modify  the  rights  of  the  boat  builder.  Thus  in  our 
own  law,  though  we  recognize  the  right  of  a  person  in  the  position 
of  the  builder  in  the  illustration  to  possess  and  use  his  boat,  we  also 
recognize  the  right  of  the  state  to  take  it  from  him,  compensation 
being  given.  We  recognize  this  right  because  our  social  ideas 
involve  a  conception  of  relations  between  the  individual  and  cer- 
tain groups  which  we  call  nation,  or  state,  or  municipality.  We 
do  not,  however,  prevent  the  boat  builder  from  destroying  the 
boat  or  oblige  him  to  put  it  to  some  use,  and  our  Constitutions 
expressly  prohibit  the  boat  being  taken  from  him  even  for  public 
use  without  compensation.  A  law  which  would  permit  the  boat 
to  be  taken  for  public  use  without  compensation,  or  oblige  the  boat 
builder  either  to  put  it  to  some  use  or  give  it  to  some  one  else, 
would  express  social  ideas  differing  radically  from  the  ideas  of 
those  who  drafted  the  Bills  of  Rights  in  our  national  and  state 
constitutions. 

If  I  am  right  in  stating  that  law  is  a  form  of  expression  of  social 
ideas,  it  is  obvious  that  law  must  change  with  changes  in  social 
ideas.  The  existing  social  ideas  of  a  people  are  the  products  of 
the  environment  history  of  its  groups.  These  ideas  are  constantly 
being  modified  by  the  difference  between  present  and  past  environ- 
ment. When  a  law  ceases  to  express  the  social  ideas  of  a  group 
the  members  begin  to  regard  it  as  unjust.  If  the  group  is  politi- 
cally effective  there  will  be  a  change  in  the  law.  It  is  vitally 
important  that  law  should  express  dominant  social  ideas. 
Without  a  reasonable  correlation  between  law  and  dominant 
social  ideas  orderly  progress  is  impossible.  A  law  which  does 
not  express  a  dominant  social  idea  is  worse  than  useless.  If 
it  is  the  result  of  legislative  action,  it  operates  as  a  constant 
irritant  tending  to  bring  all  legislation  into  contempt.  If  it 
is  the  result  of  a  judicial  decision  it  unsettles  confidence  in  the 
court.  The  law  is  regarded  as  unjust,  and  it  is  unjust.  There 
is  no  such  thing  as  abstract  justice.    That  is  just  in  any  community 
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which  corresponds  to  the  community's  felt  sense  of  right.  He  who 
desires  a  law  contrary  to  existing  social  ideas  should  labor  not  to 
produce  a  change  in  the  law  but  a  change  in  social  ideas. 

If  I  have  in  any  degree  made  dear  my  conception  of  the  nature 
of  law  and  the  necessity  for  a  close  correlation  of  law  and  existing 
social  ideas,  let  us  turn  for  a  moment  to  the  nature  of  the  service 
which  the  community  has  a  right  to  expect  from  the  courts  and 
the  legal  profession.  They  certainly  have  a  right  to  expect  an  effi- 
cient administration  of  law.  Law  is  administered  efficiently, 
only  when,  being  administered  impartially  and  as  rapidly  as  is 
consistent  with  reasonable  care,  the  principles  of  law  are  so  applied 
as  to  produce  those  modifications  necessary  to  make  the  law  cor* 
respond  to  changes  in  dominant  social  ideas.  This  last  needs 
explanation.  It  involves  the  old  controversy  as  to  whether  the 
judge  makes  or  should  make  law.  Like  many  other  questions  it 
became  and  continues  a  controversial  question  only  because  the 
participants  confuse  two  distinct  things  which  we  may  term  re« 
spectively  "legal  rules"  and  "legal  principles."  The  distinctioa 
between  them  is  fundamental,  whether  we  regard  it  as  one  of  kind 
or  one  of  degree. 

A  legal  rule  is  always  applicable  to  the  facts  to  which  it  is  in- 
tended  to  apply.  For  instance,  a  law  giving  thirty  days  for  an  ap- 
peal, or  requiring  a  check  drawn  on  the  State  Treasury  to  be  coun- 
tersigned by  the  Controller,  or  designating  definite  terms  as  neces- 
sary conditions  to  the  negotiability  of  a  promissory  note,  are  all 
legal  rules.  Legal  rules  are  often  made  by  legislative  action. 
They  are,  however,  also  often  the  result  of  repeated  judicial  deci- 
sions on  practically  identical  facts.  The  negotiable  instruments 
law,  for  instance,  while  statutory  in  its  present  form  in  most 
states,  is  made  up  of  rules  very  largely  based  on  judicial  decisions. 
Whether  first  expressed  by  l^slative  action  or  judicial  decree,  a 
rule  of  law  once  fixed  should  not  be  altered  by  a  judge  no  matter 
how  unwise  he  may  regard  it.  A  judge  may  properly  help  to 
make  a  rule  of  law,  but  not  to  unmake  it. 

A  l^al  principle,  on  the  other  hand,  while  it  always  tends  to 
apply,  is  never  universally  applicable.     It  will  be  applicable  with 
''certainty  only  when  the  facts  afford  no  possibility  of  a  definite 
result  being  reached  by  the  application  of  another  legal  princi- 
ple.   For  instance,  we  say  that  a  promise  on  consideration  it 
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binding.  This  is  not  a  legal  rule,  it  is  a  legal  principle.  It  is 
not  true  that  whenever  we  have  a  promise  given  on  a  considera- 
tion there  is  a  binding  legal  obligation  to  perform  that  promise. 
All  that  is  true  is  that  where  there  is  a  consideration  for  a  promise 
there  is  a  strong  tendency  to  make  it  binding  on  the  promisor.  But 
this  tendency  may  be  overcome  in  a  particular  case  by  a  stronger 
tendency.  It  is  also  a  legal  principle  that  property  should  not 
be  taken  from  one  in  possession  except  by  his  own  consent  or  by 
legal  process.  Suppose  a  case  in  which  A  promises  B  on  a  consid- 
eration to  take  property  by  force  from  C.  Both  principles  apply 
and  are  mutually  conflicting.  In  the  case  put  the  last  stated'prin- 
ciple  prevails  and  we  all  regard  the  result  as  just,  because  the  re- 
sult expresses  our  social  ideal  which  regards  the  obligation  to  per- 
form a  promise  as  less  important  than  the  obligation  to  refrain 
from  violence.  If  law  was  merely  a  body  of  rules  as  I  have 
used  the  term  ''legal  rule"  it  would  be  easy  and  dull.  But  the  law 
has  something  more  than  legal  rules;  it  has  legal  principles,  and 
the  inevitable  conflict  of  legal  principles  makes  the  law  the  won- 
derfully interesting  science  which  it  is. 

A  judge,  in  the  decision  of  a  case  which  involves  more  than  the 
application  of  a  legal  rule,  not  only  has  to  know  the  principles  ap- 
plicable but  their  relative  importance.  If  he  is  worthy,  when  two 
principles  apply  to  the  facts  of  a  case  and  are  conflicting,  he  places 
the  emphasis,  not  where  some  temporary  emotional  wave  may 
want  him  to  place  it,  but  where  the  really  dominant  existing  social 
ideals  require  that  it  should  be  placed.  If  he  does  this,  he  will  and 
should  mould  and  change  the  law  to  make  it  conform  to  changes  in 
existing  social  ideas.  If  we  take  the  history  of  our  case  law  from 
the  Year  Books  to  the  present  day,  we  will  find  this  progress  of 
development  and  change  by  judicial  decisions  always  going  for- 
ward. A  principle  of  law  once  clearly  stated  rarely  disappears, 
but  the  emphasis  placed  on  the  importance  of  the  principle  changes 
with  changing  social  ideas.  In  this  way,  without  sudden  jar,  pro- 
found alterations  in  the  law  have  been  produced.  For  just  as  legal 
principles  are  of  more  importance  than  legal  rules,  so  the  relative 
degrees  of  emphasis  placed  on  different  legal  principles  are  of  more 
inportance  than  the  principles  themselves.  For  instance,  at  one 
time  the  labor  law  in  all  its  phases  was  determined  largely  by  lega] 
status.     A  man's  status,  whether  as  lord,  or  vassal,  or  servant, 
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imposed  upon  him  certain  obligations.  There  was  littie  scope  for 
contractual  relations.  This  condition  of  the  law  was  not  changed 
by  any  legislative  fiat.  The  decisions  of  the  courts  made  it  con- 
stantiy  harder  for  the  lord  to  retain  with  profit  servile  labor.  The 
principle  that  every  man  is  presumed  to  be  able  to  go  where  he 
pleases  and  contract  as  he  pleases  was  given  constantly  increasing 
emphasis.  Thus  the  judges,  by  a  process  largely  unconscious 
even  to  themselves,  affected  profound  changes  in  the  law  corre- 
sponding to  equally  profound  differences  in  the  social  ideas  of 
feudal  as  compared  with  those  of  modern  times. 

In  certain  branches  of  the  law,  as  procedure,  the  law  of  pro- 
perty, and  to  a  less  extent  the  commercial  law,  where  a  high  degree 
of  certainty  is  desirable,  l^al  rules  created  by  judicial  and  legis- 
lative action  rightiy  predominate.  In  the  domain  of  torts,  on  the 
other  hand,  justice  in  the  individual  case  in  view  of  all  the  facts  is 
of  prime  importance.  It  is  in  this  branch  of  the  law  that  principles 
dash.  It  is  here  that  our  courts  perform  their  most  difficult  and 
most  important  service.  For  it  is  in  tort  cases  that  the  community 
has  a  right  to  look  to  the  courts  to  make  their  decisions  meet  the 
felt  sense  of  right  which  springs  from  existing  social  ideas. 

If  a  law  is  a  form  of  expression  of  a  social  ideal  and  one  of  the 
necessary  functions  of  courts  is  to  mold  the  law,  in  the  way  and 
within  the  limitations  above  described,  to  meet  the  changes  in 
social  ideas  as  they  occur,  it  is  manifest  that  social  science,  and  es- 
pecially that  branch  of  it  which  deals  with  group  development  and 
the  growth  of  social  ideas  is  a  necessary  part  of  legal  education. 
Indeed,  if  we  admit  that  law  is  the  expression  of  social  ideas  the 
study  of  the  forces  by  which  those  ideas  are  developed  and  changed 
is  necessary  to  a  thorough  grasp  of  the  development  of  the  law,  and 
being  so  necessary  may  be  regarded  as  an  essential  basis  of  a 
thorough  legal  training.  The  fact  that  it  is  the  judge  who  nomi- 
nally alone  performs  the  function  of  developing  law  by  a  decision 
does  not  lessen  the  force  of  this  conclusion.  The  legal  writer  has 
always  had  an  effect  and  is  probably  destined  to  have  in  the  future 
a  still  greater  effect  on  the  law's  development;  and  again,  not  only 
is  the  judge  taken  from  the  ranks  of  the  profession,  but  as  every 
lawyer  knows  by  experience,  the  work  of  the  judge  cannot  be  ade- 
quately performed  without  the  assistance  of  an  educated  Bar. 

The  importance  of  the  social  sciences  as  part  of  the  training 
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*Df  the  lawyer  is  greatly  increased  by  existing  conditions.  In  the 
last  few  years  there  has  been  growing  among  all  classes  of  the  com- 
munity a  distrust  in  the  justice  of  the  law.  We  are  also  told  that 
the  lawyer  has  not  only  lost  his  position  of  leadership  in  social 
and  political  thought,  but  that  the  community,  taken  as  a  whole, 
h^ve  become  antagonistic  to  what  they  regard  as  the  legal  point  of 
view  towards  fundamental  public  questions.  This  last  assertion 
contains  perhaps  some  truth  though  I  believe  the  antagonism  as 
described  is  exaggerated.  There  is,  however,  a  growing  distrust 
in  the  justice  of  the  law  and  by  reflex  action  some  feeling  of  anta- 
gonism to  lawyers  and  especially  judges. 

The  fundamental  cause  of  this  feeling  that  the  law  is  unjust  is, 
I  believe,  the  fact  that  we  are  passing  through  a  period  of  compara- 
tively rapid  change  in  some  of  our  fundamental  social  ideals. 

History  shows  us  that  there  are  periods  when  for  a  consider- 
able time  social  ideals  undergo  little  change.  Again,  there  are 
periods  when  new  social  ideals  which  have  been  perhaps  slowly 
gathering  force  suddenly  receive  sufficient  general  acceptance  to 
*create  an  insistence  that  the  law  be  adjusted  so  as  to  give  the  ideal 
expression.  It  is  not  easy  to  judge  accurately  the  importance  to 
be  attached  to  changes  in  current  thought  until  time  has  tested 
their  strength  and  permanence.  The  most  casual  observer,  how- 
ever, cannot  fail  to  see  that  as  a  people  we  are  apparently  in  the  pro- 
cess of  shifting  the  emphasis  which  we  place  on  certain  fundamental 
social  ideas,  using  the  word  "fundamental"  in  the  sense  of  far- 
reaching  application. 

The  world  into  which  most  of  the  persons  now  gathered  in 
this  room  were  born  was  a  world  in  which  progress  was  measured 
by  incomes,  national  and  individual,  and  in  which  the  liberty  of 
the  individual  was  regarded  as  almost  the  sole  requisite  of  social 
progress.  These  basic  social  ideas  were  and  are  expressed  in  legal 
principles,  chief  of  which  is  the  right  of  free  contract,  as  also  the 
principle  which  declares  that  a  loss  resulting  from  a  risk  voluntar- 
ily assumed  should  be  borne  by  the  person  assuming  the  risk.  As  a 
consequence,  the  statement  that  a  workman  and  employer  may 
«nter  into  any  contract,  irrespective  of  the  effect  of  the  conditions 
of  the  contract  on  the  workman,  and  that  the  master  is  not  liable 
for  an  accident  occurring  from  a  condition  of  which  the  workman 
was  aware,  are  statements  which  need  little  qualification  to  ex- 
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press  the  result  of  judicial  decision.  That  these  laws  no  longer 
satisfy  the  felt  sense  of  justice  in  the  community  is  a  sure  indication 
that  the  idea  of  the  proper  measure  of  progress  and  the  proper  em- 
phasis to  be  placed  on  the  importance  of  the  right  of  free  contract 
has  been  affected  by  a  growth  in  the  relative  importance  of  other 
social  ideas.  Exactly  what  the  social  ideas  are  which  have  thus 
disturbed  the  old  ideals  it  may,  at  this  short  range,  be  difficult  to 
state  with  a  sure  conviction  that  the  statement  is  accurate.  But 
apparently  we  are  ceasing  to  test  progress  by  income  and  are  be- 
ginning to  test  it  by  prosperity.  As  prosperity  is  not  obtained 
unless  the  great  bulk  of  the  people  are  prosperous,  a  contract  made 
by  one  man  with  a  large  number  of  others, — ^and  such  contract  is 
more  and  more  the  typical  labor  contract — the  conditions  of  which 
fail  to  render  the  laborer  prosperous,  is  beginning  to  be  looked 
upon  as  unjust.  We  are  witnessing  the  rise  of  the  doctrine  of  the 
living  wage.  Only  with  a  living  wage  is  prosperity  possible.  Yet» 
as  a  necessary  consequence,  we  are  modifying  the  emphasis  formerly 
placed  on  the  importance  of  the  freedom  of  contract.  From  the 
same  cause  also  we  are  witnessing  the  rise  of  the  feeling,  now  being 
everywhere  translated  into  statutory  law,  that  loss,  the  result  of 
accident  occurring  in  a  risk  voluntarily  assumed  by  an  employee,, 
should  not  be  allowed  to  rest  on  him  alone. 

It  is  immaterial  whether  or  not  I  have  correctly  interpreted 
the  more  fundamental  changes  which  are  taking  place  in  our  social 
ideas,  provided  my  main  thesis  is  correct,  namely,  that  no  such 
widespread  feeling  that  it  is  right  radically  to  limit  the  freedom  of 
contract  could  possibly  exist  if  fundamental  changes  were  not 
going  forward  in  social  ideas,  not  only  amoi^  the  so-called  laboring 
classes,  but  in  practically  all  or  nearly  all  the  other  classes  of  the 
community  as  well. 

If  a  knowledge  of  the  social  sciences  is  an  important  part  of 
legal  education,  it  is  never  so  important  a  part  as  when  the  social 
ideas  of  the  community  are  undergoing  comparatively  rapid  modi- 
fication and  change.  When  social  ideas  are  in  a  comparatively 
static  state,  the  correspondence  between  the  social  idea  and  the 
law  will  be  close,  irrespective  of  the  character  of  the  training  re- 
ceived by  members  of  the  legal  profession.  But  when  social  ideas 
are  undergoing  a  process  of  comparatively  rapid  change,  then  the 
man  who  is  set  apart,  as  is  the  judge,  to  do  a  special  piece  of  work 
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requiring  concentration  and  skill  is  apt  to  get  out  of  touch  with  cur- 
rent sodal  ideas  unless  his  training  tends  to  make  him  interested 
in  social  questions.  If,  therefore,  I  am  right  in  the  main  position 
I  am  here  taking,  that  the  important  function  of  the  judge  is  to 
adapt,  within  the  limits  and  in  the  way  indicated,  the  law  to  exist- 
ing social  ideas,  that  function  at  a  time  like  the  present  cannot  be 
properly  performed  unless  we  emphasize  the  importance  of  the 
social  sciences  as  a  necessary  basis  of  legal  education. 

I  am,  however,  by  no  means  convinced  that  results  of  marked 
value  will  come  from  merely  adding  to  the  present  courses  in  law 
modern  teaching  in  economics,  sociology,  history  and  political 
science,  or  from  requiring  special  examinations  in  such  subjects 
for  entrance  into  our  Law  Schools,  though  I  do  not  wish  to  be  under- 
stood as  antagonistic  to  such  additions  to  the  curriculum  of  our 
law  schools,  provided  the  course  in  law  can  be  extended  beyond  the 
present  limit  of  three  years.  What  law  students  need,  however,  are 
courses  showing  the  development  of  legal  principles  given  by  men 
who  are  capable  of  pointing  out  the  relation  between  the  principle 
and  the  social  ideal,  on  which  it  rests.  We  need  books  like  Mr.  Justice 
Holmes'  Common  Law  written  by  lawyers  interested  in  and  trained 
in  economic  theory.  Such  men  and  such  books  do  not  now  exist. 
They  will  have  to  be  evolved  from  the  necessity  of  the  situation. 
If  I  may  make  an  attempt  at  a  practical  suggestion,  let  those  of 
us  who  are  connected  with  Law  Schools  and  those  who  are  con- 
nected with  departments  of  Philosophy,  try  the  experiment  of 
conducting  joint  seminars  open  to  students  of  law  and  students 
of  the  social  sciences,  these  seminars  to  discuss  legal  theory  and 
social  ideas,  or,  if  you  prefer,  the  development  of  law  as  affected 
by  economic  conditions.  We  may  not  at  first  educate  our  students, 
but  we  will  educate  each  other  and  perhaps  lay  a  foundation  which 
will  result  in  developing  a  class  of  law  teachers,  and  may  I  also 
suggest  perhaps  a  class  of  teachers  of  the  social  sciences,  better 
able  than  we  with  our  one-sided  education,  to  perform  our  respec- 
tive  tasks. 

William  Draper  Lewis 
Philadelphia. 
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SIMPLIFIED  CRIMINAL  ACCUSATIONS  AND  THE 
SUPPLEMENTING  AND  AMENDING  THEREOF 

In  a  prior  article,^  the  writer  reached  the  conclusion  that  the 
formal  charge  should  allege  only  so  much  matter  as  would  ensure 
a  fair  trial  in  the  ordinary  normal  case.  The  reasoning  was  this: 
The  present  system  of  criminal  pleading  is  not  flexible  enough;  it 
should  be  made  more  flexible  by  giving  the  courts  power  to  compel 
the  supplementing  of  the  formal  charge  by  bills  of  particulars,  and 
to  compel  the  amending  of  the  formal  charge  when  it  does  not  cor- 
respond with  the  facts  proved.  Speed  and  celerity  of  punishment 
are  desirable.  If  the  indictment  is  made  too  brief,  the  accused  has 
opportunity  to  secure  postponements  of  the  trial  while  he  asks 
for  bills  of  particulars  and  pleads  surprise  when  unexpected  evi- 
dence is  presented  by  the  prosecution.  If  the  indictment  is  made 
too  long,  the  accused  will  similarly  delay  the  trial  while  he  picks 
flaws  and  defects  in  the  charge  and  pleads  surprise  when  the  alle- 
gations of  the  indictment  are  different  from  the  facts  established. 
Thus  brevity  and  prolixity  in  the  indictment  may  each  give  rise 
to  delay.  The  opportunities  for  delay  do  not  vary  directly  as  the 
indictment  is  made  more  or  less  complex.  They  vary  in  geometric 
ratio.  Take  any  form  of  indictment  as  a  standard.  An  indictment 
twice  as  complex  will  give,  not  twice  the  opportunity  to  delay  on 
account  of  defects,  but  more  than  twice  as  many;  and  an  indictment 
containing  but  half  the  matter  will  give  opportunity  to  more  than 
twice  as  many  opportunities  for  delay  by  asking  for  futrher  in- 
formation. What  is  necessary  for  a  fair  trial  in  the  normal  or 
average  case  should  therefore  be  taken  as  the  standard.  If  the 
standard  be  made  less  than  the  normal  the  delays  for  further  in- 
formation will  increase  more  in  number  than  the  delays  for  defects 
will  diminish.  And  if  the  standard  be  made  more  than  the  normal 
the  delays  for  defects  will  increase  more  in  number  than  the  delays 
for  further  information  will  diminish.    There  is,  however,  one  form 

*  Reform  of  Criminal  Procedure.  University  of  Pennsylvania  Law  Review, 
Vol.  6i,  p.  458. 
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of  indictment  for  each  separate  offense  which,  when  used,  will  re- 
duce the  combined  causes  of  delay  to  a  minimum. 

This  model  indictment  is  to  be  part  of  a  system  of  procedure 
which  has  the  following  features:  The  first  pleading  on  the  part  of 
the  state  is  the  formal  accusation,  the  contents  of  which  we  pro- 
pose to  discuss  subsequently.  This  formal  accusation  may  be 
supplemented  at  the  request  of  the  accused  when  he  shows  that 
information  not  found  therein  is  desirable  in  order  that  he  may  have 
-a,  fair  opportunity  to  present  his  defenses.  Both  the  original  and 
the  supplemental  accusations  (may  be  freely  amended  when  it 
appears  that  they  do  not  state  the  transaction  as  it  actually  trans- 
pired. The  defendant  has  the  right  to  secure  postponement  of 
the  trial  when  he  shows  that  he  is  not  prepared  to  meet  the  facts 
as  actually  proved. 

A  study  of  the  laws  governing  criminal  pleading  and  the  cases 
interpreting  such  rules  as  found  in  the  statute  books  and  reports 
of  the  various  American  jurisdictions  does  not  assist  the  inquirer 
to  any  great  extent  in  the  task  of  determining  what  averments 
should  be  found  in  the  model  indictment  under  this  system  of  pro- 
cedure. The  reason  is  this:  Most  of  the  states  have  found  that 
the  common  law  forms  were  too  cumbersome  and  that  they  con- 
tained too  much  matter.  They  have,  therefore,  in  varying  degrees, 
simplified  the  indictment.  They  have  not,  however,  given  the  ac- 
cused the  right  to  compel  the  prosecution  to  give  further  informa- 
tion when  desirable.  Since  the  accused  does  not  have  this  right, 
the  formal  accusation  has  not  been  simplified  to  an  extent  which 
would  be  unfair  to  the  accused  in  any  considerable  number  of  cases. 

It  is  therefore  impossible  to  determine  from  a  study  of  these 
statutes  just  what  is  the  practical  limit  of  brevity,  or  the  extent 
to  which  the  indictment  used  in  this  model  code  should  be  simpli- 
fied. To  this  extent  only  is  an  investigation  of  American  statutes 
valuable:  it  is  certain  that  none  [of  the  forms  given  mark  the  limit 
of  brevity.  No  serious  objection  on  the  grounds  of  injustice  to 
the  accused  has  ever  been  raised  to  the  forms  in  use,  and  it  is  self- 
evident  that,  if  such  forms  are  sufficient  to  ensure  a  fair  trial  where 
the  accused  has  no  right  to  supplemental  information,  they  are 
*8ufficient  where  he  has  such  right.  Certain  states  do  permit  the 
use  of  bills  of  particulars,  but  it  appears  that  the  forms  in  such 
states  are  no  more  brief  than  are  the  forms  in  the  states  which  deny 
that  right. 
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There  are,  however,  certain  codes  of  procedure  in  force  at 
present  which  embody  these  rights  to  freely  supplement,  and  to- 
freely  amend.  The  Massachusetts  Code*  is  drawn  on  those  lines. 
The  Code  which  is  in  force  in  Canada*  and  New  Zealand^  is  based 
upon  the  same  theories  and  the  Code  of  Criminal  Procedure  in 
force  in  India*  is  a  perfect  embodiment  of  the  theories.  A  study 
of  the  forms  prescribed  by  these  codes  ought  to  aid  in  the  determi- 
nation of  what  the  formal  accusation  should  contain,  and  from  these- 
codes  the  following  rules  have  been  deduced. 

The  formal  accusation  or  the  charge,  as  it  shall  be  termed 
hereafter,  should  state  the  offense  with  which  the  accused  is  charged. 
By  this  is  meant  that  it  should  contain  sufficient  matter  to  identify 
the  offense  charged  as  distinguished  from  the  particular  transac- 
tion which  constitutes  the  offense.  Thus,  the  charge  must  show 
whether  the  accused  is  being  prosecuted  for  murder,  robbery, 
larceny  or  some  other  offense.  This  rule  is  found  in  every  system 
of  procedure.  It  is  the  irreducible  minimum.  How  then  should 
the  charge  show  what  offense  is  intended?  What  averments  are 
necessary?  There  are  three  ways  in  which  the  offense  can  be 
alleged :  (i)  by  giving  the  name  of  the  offense,  if  either  the  common 
law  or  statute  has  prescribed  a  distinctive  name;  (2)  by  citing  the 
statute  and  section  or  subsection  thereof  alleged  to  have  been 
violated,  and  (3)  by  stating  so  much  of  the  definition  of  the  offense 
as  is  necessary  to  show  the  offense  intended  to  be  charged. 

In  some  fifteen  or  more  American  jurisdictions,  the  forms  pre- 
scribed by  the  codes  do  contain  a  statement  of  the  name  of  the 
offense,  if  it  have  one.  It  seems  to  be  quite  generally  held  under 
the  other  provisions  of  the  codes  in  these  jurisdictions  that  the 
insertion  of  the  name  is  a  formal  matter.  Its  omission  will  be 
excused.*  Or  if  it  appears  that  the  facts,  which  must  also  be  al- 
leged, do  not  constitute  the  offense  named,  the  name  will  be  re- 

*  Massachusetts  Revised  Laws,  1902;  Chap.  218. 

*  Criminal  Code.    55-56  V.,  Chap.  39;  in  Chap.  146,  Revised  Statutes  of 
Canada,  1906,  Part  XIX. 

*  The  Crimes  Act,  1908.  Part  X  in  New  Zealand  Consolidated  Statutes, 
1908,  No.  32,  I386  et  seq.    This  code  and  the  Canadian  code  are  identical. 

*Code  of  Criminal  Procedure,  1898.  Chap.  XIX  in  Unrepealed  General 
Acu,  1898,  Act  X,  Chap.  XIX. 

*  State  V.  Baldy,  17  Iowa  39  (1864). 
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jected  as  surplusage.^  These  forms  also  require  a  statement  of 
the  facts  constituting  the  particular  transaction  and  these  facts 
must  also  be  sufficiently  full  to  identify  the  offense.  The  require- 
ment for  the  statement  of  the  name  of  the  offense  only  complicates 
the  indictment  in  these  jurisdictions,  and  it  was  too  complex  at 
common  law. 

The  Massachusetts  Revised  Laws  provide  that  the  insertion 
of  the  name  of  the  offense  when  charging  some  ten  offenses,  shall 
be  a  sufficient  statement  of  the  offense.  Why  this  limit  was  set  is 
not  clear.  The  Penal  Codes  of  New  Zealand  and  Canada  do  not 
give  names  to  the  offenses  defined  and  their  Procedural  codes  do 
not  require  the  insertion  of  any  names.  The  Criminal  Procedure 
Code  of  India*  requires  that  the  name  of  the  offense  be  stated  in 
the  charge. 

The  second  way  in  which  the  charge  may  specify  the  offense 
for  which  the  prosecution  is  brought  is  by  a  reference  to  the  statute 
alleged  to  have  been  violated.  Neither  at  conmion  law  nor  under 
any  statute  in  the  United  States  is  any  reference  to  the  particular 
statute  creating  or  defining  the  offense  required  in  an  indictment; 
and  further,  if  any  such  reference  is  found  therein,  it  is  rejected 
as  surplusage.  It  is  not  considered  in  determining  the  sufficiency 
of  the  indictment. 

The  Canadian  Code"  provides  that 

"a  count  may  refer  to  any  section  or  subsection  of  any 
statute  creating  the  offense  charged  therein,  and  in  estimat- 
ing the  sufficiency  of  such  count  the  court  shall  have  regard 
to  such  reference. " 

The  Indian  Code"  requires  that 

"the  law  and  section  of  the  law  against  which  the  offense 
is  said  to  have  been  committed  shall  be  mentioned  in  the 
charge." 

The  individuals  who  have  formulated  other  model  codes  of 
procedure  have  invariably  seen  fit  to  require  the  insertion  of  the 

'State  V.  Howard,  66  Minn.  309  (1896);  State  v.  Davis,  41  Iowa  311  (1875); 
€orUra,  People  v.  QuarUrabo,  133  N.  Y.  Supp.  985  (1902). 
*  Chap.  218,  §38. 
•Chap.  XIX,  §221  (2). 
"  J873,  subaec.  a. 
^  §221,  subaec.  4. 
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statute  alleged  to  have  been  violated.  The  code  of  E.  D.  Lewis*** 
and  the  Draft  Code  prepared  by  H.  L.  Stephen"  for  England  do 
so. 

It  cannot  be  doubted  that  the  citation  of  the  particular  statute, 
the  violation  of  which  is  charged,  would  be  of  great  assistance  to- 
the  accused.  He  or  his  counsel  must  always  look  up  the  statute 
in  order  to  prepare  his  defense  as  to  the  law.  Under  the  present 
procedure  he  must  study  the  allegations  of  the  indictment  and  then 
search  among  numerous  statutes  to  find  what  offense  contains- 
the  elements  which  are  averred  in  the  charge.  A  direct  reference 
to  the  statute  would  make  unnecessary  such  search. 

The  charge  may  specify  the  offense  committed  in  a  third  way; 
namely,  by  alleging  so  much  of  the  definition  of  the  offense  as  is 
necessary  to  show  what  offense  is  intended.  This  is  a  modification 
of  the  common  law  rule  which  requires  that  the  indictment  shall 
state  all  the  essential  elements  of  the  offense.  This  common  law 
rule  is  in  effect  in  every  American  jurisdiction,  but  no  good  reason 
can  be  shown  for  its  existence  in  the  present  rigorous  form.  There 
is  no  reason  why  an  indictment  which  contains  sufficient  matter 
to  show  what  offense  is  intended  should  not  be  sufficient  to  chai^ 
such  offense.  The  law  says  that  nothing  shall  be  taken  by  intend- 
ment, when  averring  the  essential  elements  of  the  offense.  But 
why  should  not  the  elements  of  the  offense  be  stated  by  intendment 
if  the  indictment  shows  what  is  intended?  There  might  be  some 
reason  for  requiring  the  indictment  to  state  each  and  every  ele- 
ment of  the  offense,  if  there  were  a  corresponding  rule  which  said 
that  the  indictment  was  invalid  which  stated  matters  not  essential 
to  a  description  of  the  offense.  Then  the  accused  would  be  entitled 
to  an  acquittal  if  he  proved  that  any  averment  of  the  charge  did 
not  correspond  with  the  actual  facts.  There  is  no  such  rule.  The 
accused  is  not  acquitted  on  a  charge  of  "wilfully"  doing  an  act  when 
he  proves  that  he  did  not  do  the  act  wilfully,  if  the  statute  creating 
the  offense  does  not  make  "wilfuUness"  an  essential  element  of 
the  offense.  The  accused  must  now  search  through  unessential 
averments  of  the  indictment  to  discover  what  is  intended  to  be  es- 

^  See  A  Draft  Code  of  Criminal  Law  and  Procedure,  appendix,  Form  A. 
A.  I  and  (287. 

^  See  Report  of  Committee  £,  in  Journal  of  Criminal  Law  and  Criminology,. 
Vol.  I,  p.  589  (1910). 
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sential.  But  such  indictment  is  valid,  although  it  may  be  mislead- 
ing in  that  it  alleges  too  much  matter.  An  indictment  therefore 
should  not  be  held  invalid  unless  it  alleges  so  little  matter  as  to  be 
misleading.  The  real  quarrel  here  is  with  the  interpretation  which 
the  courts  have  put  upon  the  use  of  the  term  "essential  elements 
of  the  offense."  Different  courts  have  given  the  term  different 
meanings,  but  none  of  them  have  said  what  should  be  said  when 
using  the  term  in  connection  with  indictments,  namely,  that  the 
essential  elements  of  the  offense  are  those  which  must  be  charged 
in  order  to  give  the  accused  fair  notice  of  the  offense  to  be  charged. 
If  fairness  to  the  accused  be  made  the  test  of  essentiality,  there 
can  be  no  objection  to  the  retention  of  the  rule  that  the  indictment 
must  state  the  essential  elements  of  the  offense.  This  change  in 
the  definition  of  the  term  "  essential  elements  '*  is  not  unprecedented. 
Premeditated  intention  is  an  essential  element  of  murder  in  the 
first  degree  in  the  sense  that  it  must  be  proved  on  the  trial,  but  the 
majority  of  jurisdictions  hold  that  it  need  not  be  alleged  in  the  in- 
dictment.^^ In  spite  of  Mr.  Bishop's  strenuous  objections,  no  one 
has  ever  contended  that  the  omission  of  this  element  has  ever  de- 
prived a  person  accused  of  murder  of  a  fair  trial  on  the  merits  of 
the  case.  If  an  element  essential  to  be  proved  may  be  omitted 
in  an  indictment  for  the  most  serious  offense  of  all,  why  may  not 
similar  elements  be  omitted  in  indictments  for  less  serious  offenses? 
No  American  Code  has  any  provision  which  permits  generally 
the  omission  of  any  element  of  the  offense  which  must  be  proved 
by  the  prosecution.  The  Canadian  Code»»  permits  the  amendment 
of  any  count  in  which  there  appears 

"an  omission  to  state  or  a  defective  statement  of  any- 
thing requisite  to  constitute  the  offense"  provided  that  "the 
accused  has  not  been  misled  or  prejudiced  in  his  defence  by 
such  error  or  omission." 

This,  in  effect,  makes  valid  an  indictment  which  omits  essential 
elements,  but  the  burden  is  on  the  state  to  show  that  such  omission 
has  not  prejudiced  the  accused.  The  Indian  Code"  merely  re- 
quires that 

M  See  Bishop,  New  Criminal  Procedure,  Vol.  II,  I584. 
^*  S889,  subeec.  2. 

"  §221. 
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''if  the  law  which  creates  the  offense  does  not  give  it  any 
specific  name,  so  much  of  the  definition  of  the  offense  must  be 
stated  as  to  give  the  accused  notice  of  the  matter  with  which 
he  is  charged. " 

Any  one  of  these  three  methods  of  identifying  the  offense 
would  be  sufficient  to  enable  the  accused  to  prepare  his  defence  as 
to  the  law.  The  charge  which  identifies  the  offense  in  one  or  more 
of  these  ways,  would  ensure  to  the  accused  a  fair  trial  in  that  re- 
spect. But  the  accused  should  also  be  given  such  information  in 
the  charge  as  will  in  the  ordinary  case  enable  him  to  prepare  hi9 
defense  on  the  facts.  The  charge  should  identify  the  particular 
transaction  constituting  the  offense  and  distinguish  it  from  other 
transactions  of  like  nature.  The  allegations  which  identify  the 
nature  of  the  offense  and  the  allegations  which  identify  the  specific 
transaction  are,  in  the  nature  of  things,  inextricably  mixed  in  any 
charge.  The  same  averments  serve  both  functions.  The  question 
now  to  be  considered  is,  how  much  particularity  should  be  added 
in  a  charge  which  does  charge  that  a  certain  offense  has  been  conu 
mitted  to  show  what  transaction  is  the  basis  of  the  charge.  For 
example:  The  charge  alleges  that  the  accused  committed  robbery; 
what  more  should  the  charge  state  to  show  what  robbery  is  intended? 

It  is  exceedingly  difficult,  if  not  impossible,  to  frame  genera^ 
rules,  governing  all  classes  of  offenses,  as  to  what  should  be  stated 
in  order  to  identify  the  transaction.  One  must  take  up  each 
offense  separately  and  decide  what  distinguishing  features  should 
be  emphasized  in  order  to  differentiate  the  particular  transactioa 
for  which  the  accused  is  to  be  put  on  trial  from  others  of  the  same 
type  with  which  he  or  other  persons  may  have  been  connected. 
Without  considering  each  offense  separately,  although  this  ought 
to  be  done  when  a  complete  code  is  drafted,  the  following  general 
observations  are  submitted  as  controlling. 

The  time  and  place  of  the  commission  of  the  offense  should 
be  alleged.  E^ch  offense,  using  the  term  now  in  the  sense  of  the 
transaction  constituting  an  offense,  occurs  at  a  time  and  place 
which  absolutely  distinguishes  it  from  other  offenses.  This  should 
be  a  general  rule  governing  all  classes  of  offenses  and  is  in  fact  the 
only  general  rule  so  applicable.  All  other  rules  will  necessarily 
apply  only  in  certain  classes  of  cases  and  some  rules  such  as  these 
are  hereafter  submitted.     If  th6  offense  is  directed  against  any 
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person,  the  name  of  the  person  should  be  stated  or  he  should  be 
described  in  a  manner  calculated  to  reasonably  inform  the  accused 
which  person  is  intended.  If  the  offense  is  directed  against  property, 
the  property  should  be  described  in  a  reasonable  manner  and  the 
name  of  the  owner  should  be  added  if  the  property  is  of  such 
<:haracter  that  the  description  without  the  name  of  the  owner  does 
not  give  the  accused  fair  notice.  If,  however,  the  property  be  such 
that  the  description  differentiates  if  from  the  mass  of  property  of 
the  same  character,  the  name  of  the  owner  might  well  be  omitted. 
If  the  offense  be  conmiitted  in  respect  to  some  certain  thing,  not 
property,  tha)  thing  should  be  sj^ecified  in  a  reasonably  accurate 
manner.  If  the  offense  be  directed  toward  no  particular  person, 
property  or  thing,  then  the  charge  should  specify  the  circum- 
stances of  the  particular  transaction  in  a  manner  which  would 
distinguish  it  from  similar  transactions. 

In  but  one  American  jurisdiction  do  we  find  a  general  statute 
which  legalizes  short  forms  such  as  the  scheme  outlined  above 
permits.  This  state  is  Massachusetts,  a  statute^^  of  which  pro- 
vides that 

"an  indictment  shall  not  be  quashed  or  be  considered  de- 
fective or  insufficient  if  it  be  sufficient  to  enable  the  defendant 
to  understand  the  charge  and  to  prepare  his  defense;  nor  shall  it 
be  considered  defective  or  insufficient  for  lack  of  any  descrip- 
tion which  might  be  obtained  by  requiring  a  bill  of  particulars. " 

This  section  taken  in  connection  with  the  other  sections  of  the 
statute  practically  embodies  the  ideas  here  set  forth. 
The  Canadian  Code  "  reads: 

"Every  count  of  an  indictment  shall  contain  so  much 
detail  of  the  circumstances  of  the  alleged  offense  as  is  suffi- 
cient to  give  the  accused  reasonable  information  as  to  the  act 
or  omission  to  be  proved  against  him  and  to  identify  the  trans- 
action referred  to;  provided  that  the  absence  or  insufficiency 
of  sudi  details  shall  not  vitiate  the  count. " 

(Note  the  proviso;  its  effect  will  be  discussed  subsequently.) 
The  Indian  Code"  reads  that: 

^'  Revised  Laws,  1902,  Chap.  218,  {34. 
"»753. 

"  I {222,  223. 


Digitized  by 


Google 


548  UNIVERSITY  OF  PENNSYLVANIA  LA  W  REVIEW 

"the  charge  shall  contain  such  particulars  as  to  the  time 
and  place  of  the  alleged  offense,  and  the  person  (if  any)  against, 
whom,  or  the  thing  (if  any)  in  respect  of  which  it  was  com- 
mitted as  are  reasonably  sufficient  to  give  the  accused  notice^ 
of  the  matter  with  whidi  he  is  charged. 

"When  the  nature  of  the  case  is  such  that  the  particulars, 
mentioned  in  §§  221  and  222  do  not  give  the  accused  suffi- 
cient notice  of  the  matter  with  which  he  is  charged,  the  charge 
shall  also  contain  such  particulars  of  the  manner  in  which  the 
alleged  offense  was  committed  as  will  be  sufficient  for  that 
purpose." 

The  general  rules  which  we  have  proposed  for  determining  the- 
sufficiency  of  the  averments  which  are  to  enable  the  accused  to  pre- 
pare his  defense  differ  from  the  rules  of  the  Canadian  and  Indian 
Codes  in  this  respect.  These  codes  say  that  the  charge  shall  con- 
tain so  much  matter  as  is  necessary  to  afford  the  accused  reason- 
able information  in  each  and  every  case;  i. «.,  each  case  is  to  stand 
on  its  own  merits,  and  if  it  were  not  for  saving  sections  found  else- 
where in  the  code  the  validity  of  each  charge  would  depend  upon 
the  particular  circumstances  of  each  particular  case.  The  rules* 
here  proposed  make  the  average  case  the  standard  and  do  not  let 
each  case  stand  or  fall  on  its  own  merits. 

The  remedial  sections  of  the  Canadian  and  the  Indian  Codes- 
show  how  completely  each  case  is  intended  to  stand  on  its  own 
merits.    The  Indian  Code"  reads: 

"No  error  in  stating  either  the  offense  or  the  particulars 
required  to  be  stated  in  the  charge,  and  no  omission  to  state 
the  offense  or  those  particulars  shall  be  regarded  at  any  stage 
of  the  case  as  material  unless  the  accused  was  in  fact  misled  by 
such  error  or  omission,  and  it  has  occasioned  a  failure  of  jus- 
tice." 

The  Canadian  Code"  provides: 

"That  the  absence  or  insufficiency  of  such  details  of  the 
transaction  shall  not  vitiate  the  count,  and  that  the  court 
shall  amend  an  omission  to  state  or  a  defective  statement  of 
anything  requisite  to  constitute  the  offense — ^if  the  matter 
omitted  is  proved  by  the  evidence. " 

These  two  codes  differ  in  that  under  the  Canadian  Code  an  indict- 
ment which  does  not  identify  the  offense  may  be  quashed  if  objec- 

^  §225. 
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tion  be  taken  before  trial,"  while  under  the  Indian  Code  the  formal 
charge  can  never  be  quashed  entirely,  but  the  court  will  amend  it 
in  all  respects**  if  it  does  not  conform  to  the  rules. 

Therefore  it  would  seem  that  under  the  Indian  Code  an  accused 
person  may  be  put  on  trial  without  any  formal  charge  to  identify 
either  the  offense  or  the  transaction  constituting  the  offense  if  as 
a  matter  of  fact  he  is  or  should  be  prepared  to  meet  the  case  to  be 
proved  against  him,  having  obtained  the  requisite  information  at 
the  preliminary  hearings.  Under  the  Canadian  Code,  the  accused 
cannot  be  put  to  trial  against  his  objection  on  a  charge  which  does 
not  identify  the  offense,  although  he  may  be  tried  on  a  charge 
which  does  not  specify  the  transaction.     Thus :" 

''Every  count  of  an  indictment  shall  contain  and  shall  be 
sufficient  if  it  contains  in  substance,  a  statement  that  the  accu- 
sed has  committed  some  indictable  offense  therein  specified." 

This  setting  of  a  low  minimum  requirement,  which  in  the  one 
case  is  really  nothing,  and  in  the  other  is  the  offense,  has  these  ad- 
vantages. It  prevents  delays  and  appeals  based  on  technical 
rules  of  pleading,  since  all  motions  and  appeals  must  then  be  based 
on  the  single  proposition,  whether  the  accused  will  be  or  was  fairly 
tried  or  not.  It  also  enables  the  court  and  the  prosecuting  officers 
to  work  out  by  practice  a  form  of  charge  for  each  particular  offense 
which  will  give  rise  to  the  least  delay  in  the  trial  of  the  list  of  cases. 
The  forms  that  would  be  used  under  such  minimum  requirements 
would  be,  and  it  is  submitted,  are,  in  Canada,  New  Zealand,  and 
India,  those  forms  which  in  the  long  run  cause  the  fewest  number 
of  postponements  of  trials. 

Then  why,  if,  under  a  system  of  pleading  setting  lower  re- 
quirements for  the  charge,  fair  trials  and  speedy  punishment  are 
secured,  should  the  higher  requirements,  that  the  charge  shall 
identify  both  the  offense  and  the  transaction  constituting  such 
offense,  be  set?  The  reason  is:  Every  state  in  the  United  States, 
and  the  Federal  Government  itself,  has  a  constitution  which  sets 

"  R.  V.  Weir,  L.  R.  9  Q.  B.  253  (1900). 

"  (226.      "When  any  person  is  committed  for  trial   without  a  chaiige,  or 

with  an  imperfect  or  erroneous  charge,  the  court may  frame  a  charge 

or  add  to  or  otherwise  alter  the  chaise,  as  the  case  may  be,  having  r^;ard  to  the 
rules  contained  in  this  code  as  to  the  form  of  chaiges. " 

••J852. 
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limitations  upon  any  system  of  criminal  procedure.  The  usual 
provision  which,  with  variations  in  terminology,  is  found  in  every 
constitution,  is  that  the  accused  person  shall  have  the  right  ''to 
demand  the  nature  and  cause  of  the  accusation  against  him." 
This  article  will  close  with  a  full  discussion  of  the  effect  of  this 
provision  and  therefore  only  the  conclusions  of  the  writer  will  be 
presented  here.    They  are  as  follows. 

The  right  to  demand  the  nature  and  cause  would  be  valueless 
unless  it  also  included  the  obligation  on  the  part  of  the  state  to 
furnish  information  as  to  the  nature  and  cause  of  the  accusation 
upon  such  demand.  This  right  is  given  to  the  accused  and  irre- 
spective of  whether  the  nature  of  the  case  requires  for  a  fair  trial 
that  he  receive  that  information  in  writing  in  the  particular  case. 
He  must  be  given  specific  information  even  though  he  knows  all 
the  facts  and  circumstances  necessary  to  assure  him  a  fair  trial. 
The  right  to  be  informed  of  the  nature  of  the  accusation  means  that 
the  charge  must  specify  some  offense.  The  decisions  state  that  a 
formal  charge  specifying  the  offense  is  an  absolute  prerequisite 
to  the  jurisdiction  of  any  court  of  record.  It  therefore  cannot  be 
waived  by  the  accused.  Hei  may  object  at  any  stage  of  the  pro- 
ceedings to  the  jurisdiction  of  the  court.  Just  why  a  statute  would 
not  be  constitutional  which  would  provide  that  the  court  should 
have  jurisdiction  where  the  accused  was  as  a  matter  of  fact  informed 
of  the  nature  and  cause  of  the  accusation  without  a  formal  written 
charge,  is  not  clear,  but  that  such  a  statute  would  not  be  consti- 
tutional seems  firmly  established  by  the  cases.  A  code  which  would 
question  that  principle  would  give  rise  to  much  litigation  on  appeal. 
It  would  therefore  defeat  its  own  purpose,  namely  to  avoid  delay 
in  punishment.  The  constitutions,  therefore,  set  one  absolute 
requirement;  namely,  that  the  charge  must  contain  sufficient 
matter  to  identify  the  offense. 

The  right  to  be  informed  of  the  cause  of  the  accusation  means 
that  the  charge  must  specify  the  transaction  which  constitutes 
the  offense.  This  right  may  be  waived  by  the  accused,  but  if  he 
does  not  demand  information  as  to  the  specific  transaction,  he  must 
be  given  it,  regardless  of  whether  he  would  or  would  not  be  tried 
fairly  without  it.  Since  the  accused  has  this  right  he  will,  in  the 
vast  majority  of  cases,  insist  upon  it,  either  because  he  conceives 
the  information  to  be  necessary  for  a  fair  trial,  or  because  he  hopes 
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thereby  to  embarrass  the  prosecution.  It  is,  therefore,  advisable 
that  the  charge  should,  when  first  drawn,  identify  the  transaction. 
This  will  obviate  the  otherwise  frequent  delays  which  would  occur 
when  the  accused  did,  as  he  most  frequently  would,  demand  that 
the  information  be  given  him. 

Another  constitutional  provision  compels  the  same  minimum 
requirements.  In  many  states  it  is  provided  that  the  trial  shall 
be  by  indictment.  The  practical  effect,  though  perhaps  not  the 
theoretical  effect,  of  this  provision  is  that,  before  a  person  can  be 
put  on  trial,  a  grand  jury  must  hear  the  evidence  against  him  and 
decide  whether  or  not  there  is  probable  cause  for  prosecuting  him 
for  some  particular  offense.  The  indictment  as  passed  upon  by 
the  grand  jury  should  aver  sufficient  matter  to  show  for  what 
offense  the  grand  jury  found  probable  cause  to  send  the  case  to  the 
petit  jury.  To  permit  trial  upon  an  indictment  which  did  not 
specify  the  offense  would  not  be  trial  by  indictment.  Whether 
the  constitutions  require  that  the  indictment  should  identify  the 
transaction  as  well  as  the  offense  is  questionable.  It  would  seem 
that  they  do  not,  but  no  cases  have  flatly  decided  that  it  would  or 
would  not  be  trial  by  indictment  to  put  the  accused  on  trial  on  an 
indictment  which  merely  charged  the  commission  of  a  certain 
offense  without  stating  matter  to  differentiate  in  some  manner  the 
facts  constituting  the  offense  from  like  facts.  An  analysis  of  the 
cases  would  seem  to  prove  that  such  indictment  would  be  valid 
if  it  be  made  part  of  a  system  of  procedure  which  would  also  give 
the  accused  the  right  to  obtain  the  particulars  on  demand. 

Thus  far  we  have  discussed  what  the  formal  charge  should 
contain.  The  next  question  is,  what  should  be  done  if  the  diai^ge 
does  not  conform  to  these  minimum  requirements?  The  conclu- 
sions of  the  writer  on  this  question  are  as  follows: 

If  the  charge  does  not  sufficiently  identify  the  offense  (as 
distinguished  from  the  transaction)  the  charge  should  be  set  aside 
or  quashed  no  matter  at  what  stage  in  the  case  the  defect  is  pointed 
out.  The  whole  case  must  then  be  begun  anew.  This  rule  may 
not  be  desirable  and  undoubtedly  will  cause  many  delays  and  re- 
trials in  cases  where  the  offense  was  not  indicated  but  substantial 
justice  was  more  or  less  done  in  the  trial.  The  constitutional 
provisions  previously  discussed  however  render  such  a  rule  im- 
perative. 
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If  the  charge  does  not  contain  sufficient  averments  to  identify 
the  transaction  and  so  enable  the  accused  to  prepare  his  defense 
as  to  the  facts,  the  accused  should  have  the  right  to  compel  the  pro- 
secution to  furnish  him  with  such  information  as  is  desirable  for 
that  purpose.  This  may  be  done  by  giving  him  the  right  to  a  bill 
of  particulars.  Under  the  proposed  code  the  bill  of  particulars 
will  differ  in  certain  respects  from  that  known  to  the  common  law. 
At  common  law  the  bill  of  particulars  is  given  to  the  accused  as  a 
matter  of  grace  on  the  part  of  the  trial  court  to  supplement  the  in- 
formation contained  in  the  indictment.  It  is  no  part  of  the  plead- 
ings and  so  no  legal  objection  can  be  raised  as  to  its  sufficiency. 
The  appellate  courts  will  not  review  the  action  of  the  trial  court 
in  granting  or  refusing  the  bill,  except  in  cases  of  gross  abuse  of 
the  discretion.  The  reason  back  of  these  common  law  rules  was 
that  the  indictment  was  considered  as  fully  identifying  both  the 
offense  and  the  transaction  constituting  the  offense.  Theoretically 
the  accused  never  needed  any  information  not  contained  in  the 
indictment  for  a  fair  trial." 

Under  the  proposed  code,  the  accused  is  given  an  absolute 
right  to  a  bill  of  particulars,  amending  and  supplementing  the  charge, 
to  the  extent  that  the  bill  should  satisfy  his  constitutional  right  to 
demand  the  nature  and  cause  of  the  accusation  against  him.  He 
may  also  be  given  information  not  required  by  the  constitution, 
but  his  right  thereto  will  be  discretionary  with  the  court  and  shall 
be  dependent  upon  the  circumstances  of  the  case.  The  bill  of  par- 
ticulars will  be  made  part  of  the  record  and  will  supplement  and 
amend  the  formal  charge  first  presented.  Objection  can  be  taken 
to  its  sufficiency  on  the  ground  that  the  transaction  set  out  therein 
does  not  constitute  the  offense  charged  as  a  matter  of  law  and, 
when  that  is  so,  the  entire  charge  may  be  quashed,  if  the  prosecuting 
officer  is  unable  or  unwilling  to  file  a  supplemental  bill  which  will 
cure  the  defects  of  the  previous  bill. 

Thus  there  may  be  two  or  more  separate  documents,  one  of 
which  identifies  the  offense  and  the  other  identifies  the  transaction, 
which  together  on  the  record  state  the  entire  charge  against  the 
accused.  The  constitutional  rights  of  the  accused  to  be  informed 
of  the  nature  and  cause  of  the  accusation  against  him  are  thus 

^Shetrick  v.  State,  167  Ind.  345  (1906). 
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preserved.  It  would  seem  that  the  accused  may  waive  his  right 
to  be  informed  of  the  transaction  and  he  should  be  held  to  have 
waived  that  right  where  he  fails  to  ask  for  a  bill  of  particulars  at 
the  proper  time.  Under  this  code,  the  proceedings  would  be  de- 
layed in  cases  where  the  charge  failed  to  identify  the  transaction, 
the  extent  of  the  delay  being  dependent  upon  the  circumstances 
of  each  particular  case,  since  it  would  be  only  so  long  as  would  be 
necessary  for  the  accused  to  obtain  his  witnesses  to  meet  those 
facts  which  were  for  the  first  time  brought  to  his  attention.  Thus, 
if  the  preliminary  hearings  should  disclose  the  entire  case  against 
the  accused,  and  a  formal  charge  should  be  drawn  which  identifies 
the  offense  and  not  the  transaction,  and  the  accused  should  later 
insist  upon  a  bill  of  particulars  to  satisfy  his  constitutional  rights, 
in  such  a  case  no  delay  would  occur  in  the  putting  of  the  accused 
on  trial,  since  he  would  be  in  actual  receipt  of  all  the  information 
^^nst  him  and  could  be  fairly  tried  without  any  delay.  If,  on 
the  other  hand,  the  bill  of  particulars  gave  the  accused  his  first 
notice  of  the  transaction  to  be  proved  against  him,  he  would  be 
.entitled  to  such  postponement  as  would  be  necessary  for  a  fair 
trial.  In  no  case  would  the  entire  proceedings  be  dismissed  nor 
would  the  prosecution  be  brought  anew  when  the  first  formal 
charge  failed  to  identify  the  transaction,  as  happens  under  the 
present  law. 

As  has  been  noticed,  one  section"  of  the  Canadian  Code  pro- 
vides that  the  absence  of  sufficient  details  to  identify  the  transacton 
referred  to  shall  not  vitiate  any  count.  Since  these  details  may  be 
necessary  for  a  fair  trial,  other  sections"  provide  that 

''the  court  may,  if  satisfied  that  it  is  necessary  for  a  fair 
trial,  order  that  the  prosecutor  shall  furnish  a  particular, — 

(a)  of  what  is  relied  on  in  support  of  any  charge  of  perjury, 
the  making  of  a  false  oath  or  of  a  false  statement,  fabricat- 
ing evidence,  or  subornation,  or  procuring  the  commission  of 
any  such  offenses; 

(b)  or  of  any  false  pretences  or  any  fraud  charged; 

(c)  of  any  attempt  or  conspiracy  by  fraudulent  means; 

(d)  stating  what  passage  in  any  book,  pamphlet,  news- 
paper or  other  printing  or  writing,  are  relied  on  in  suport  of  a 

••§853. 

•^  §§859.  860. 
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charge  of  selling  or  exhibiting  an  obscene  book,  pamphlet^ 
neswpaper,  printing  or  writing; 

(e)  further  describing  any  document  or  words  the  subject 
of  a  charge; 

(/)  further  describing  the  means  by  which  any  offense* 
was  committed; 

(g)  further  describing  any  person,  place  or  thing  referred 
to  in  any  indictment. 

(S.  860)  ''When  any  particular  as  aforesaid  is  delivered 
.  .  .  .  it  shall  be  entered  in  the  record,  and  the  trial  pro- 
ceed in  all  respect  as  if  the  indictment  had  been  amended  in 
conformity  with  such  particulars." 

Thus,  in  Canada,  the  charge  may  consist  of  an  indictment  and 
a  bill  of  particulars  amending  and  supplementing  the  indictment. 

It  is  also  provided"  that: 

''in  determining  whether  a  particular  is  required  or  not 
.     .     .     .  the  court  may  have  regard  to  the  depositions" 

which  are  not  part  of  the  record,  but  to  which  the  accused  had  ac- 
cess. This  means  that  the  accused  has  no  right  to  a  bill  of  par- 
ticulars unless  justice  and  fairness  require  it.  Our  constitutions 
require  that  he  be  given  such  a  right  regardless  of  fairness  to  him. 

The  Indian  Code  accomplishes  the  same  result  without  the 
use  of  a  bill  of  particulars.    A  certain  section**  reads  that: 

"Any  court  may  alter  or  add  to  any  charge  at  any  time 
before  judgment  is  pronounced," 

and  subsequent  sections  give  the  court  power  to  proceed  inmiedi-- 
ately  with  the  trial  or  to  postpone  the  case  as  the  interests  of  jus- 
tice require. 

In  but  one  state  of  the  United  States  is  the  bill  of  particulars 
used  to  accomplish  the  purposes  which  it  accomplishes  under  the 
model  code:  namely,  to  cure  lack  of  sufficient  identification  of  the 
transaction  in  the  indictment.  One  section**  of  the  Massachusetts 
statute  provides  that 

"an  indictment  shall  not  be  considered  defective  or  in- 
sufficient for  lack  of  any  description  or  information  which 

*  §860,  subeec.  2. 
»  §227  (i). 
••§34. 
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might  be  obtained  by  requiring  a  bill  of  particulars  as  pro- 
vided in  section  thirty-nine" 

which  section  reads  in  part  as  follows: 

"The  court  may order  the  prosecution  to 

file  a  statement  of  such  particulars  as  may  be  necessary  to 
give  the  defendant  and  the  court  reasonable  knowledge  of  the 
nature  and  grounds  of  the  crime  charged;  and  if  it  has  final 
jurisdiction  of  the  crime,  shall  so  order  at  the  request  of  the 
accused  if  the  charge  would  not  be  otherwise  fully,  plainly, 
substantially  and  formally  set  out." 

The  cases  treat  the  bill  of  particulars  given  under  this  section  as 
part  of  the  formal  charge,  and  the  indictment  and  the  bill  of  par- 
ticulars together  are  valid  if  they  contain  suflident  matter  to  satisfy 
the  constitutional  requirements.*^ 

The  right  of  the  prosecution  to  freely  amend  and  supplement 
the  charge  will  not,  under  the  model  code,  cease  when  the  accused 
is  put  on  trial.  If  a  variance  appears  between  the  evidence  off- 
ered and  those  allegations  of  the  indictment  or  the  bill  of  particu- 
lars which  serve  to  identify  the  transaction,  the  indictment  and  the 
bill  of  particulars  may  be  amended  to  conform  to  the  proof.  And 
such  amendment  will  be  made  regardless  of  whether  the  accused 
is  thereby  prejudiced  in  his  defense  or  not.  He  will,  however,  be 
entitled  to  a  postponement  of  the  case  if  he  can  show  that  he  is 
surprised  by  the  evidence  offered  and  is  therefore  unable  to  meet 
it.  In  that  it  permits  amendment  under  all  circumstances,  the 
proposed  code  would  differ  from  the  present  statutes  permitting 
amendment  of  the  indictment  in  case  of  variance.  The  majority 
of  statutes  are  modeled  after  the  English  statute"  and  the  drafts- 
men of  these  various  statutes  permitting  amendment  of  variances 
have  but  rarely  gone  the  fulU  ength  of  permitting  amendment  of  all 
variances  between  proof  and  those  allegations  of  the  charge  which 
identify  the  transaction.  Instead  of  providing  that  all  such  vari- 
ances shall  be  amendable  they  have  enumerated  certain  allega- 
tions which  do  identify  the  transaction,  as  distinguished  from  the 
offense,  and  provided  that  these  variances  shall  be  amendable. 
Thus  the  English  statute  reads: 

^  Comm.  V.  Kelly,  184  Mass.  320  (1903);  Comm.  v.  Sinclair,  195  Mass.  100 
(1907). 

>>  14  &  15  Vict.,  Chap.  100,  §1  (1851). 
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"Whenever  on  the  trial  of  any  indictment  for  any  felony 
or  misdemeanor  there  shall  appear  to  be  any  variance  between 
the  statement  and  the  evidence  offered  in  proof  thereof; 

"In  the  name  of  any  county,  division,  dty,  borough, 
town,  corporate,  parish,  township  or  place  mentioned  or  de- 
scribed in  any  such  statement; 

"Or  in  the  name  or  description  of  any  person  or  persons 
•or  body  politic  or  corporate,  therein  stated  or  alleged  to  be  the 
owner  or  owners  of  any  property,  real  or  personal,  which 
shall  form  the  subject  of  any  offense  chained  therein; 

"Or  in  the  name  or  description  of  any  person  or  persons 
or  body  politic  or  corporate,  therein  stated  or  alleged  to  be  in- 
jured or  damaged  or  intended  to  be  injured  or  damaged  by  the 
<x>mmission  of  such  offense; 

"Or  in  the  christian  name  or  surname,  or  both  christian 
name  and  surname,  or  other  description  whatsoever,  of  any 
person  or  persons  whomsoever  therein  named  or  described ; 

"Or  in  the  name  or  description  of  any  matter  or  thing 
whatsoever  therein  named  or  described,  or  in  the  ownership  of 
any  property  named  or  described  therein; 

"  It  shall  and  may  be  lawful  for  the  court  before  which  the 
trial  shall  be  had,  if  it  shall  consider  such  variance  not  material 
to  the  merits  of  the  case,  and  that  the  defendant  cannot  be  pre- 
judiced thereby  in  his  defense  upon  such  merits,  to  order  such 
indictment  to  be  amended  according  to  the  proofs,  by  some 
officer  of  the  court  or  other  person. " 

This  is  a  fairly  complete  list  of  those  allegations  which  identify 
the  transaction,  but  some  were  omitted.  In  Reg.  v.  Smith,^  it 
was  held  that  the  section  did  not  authorize  amendment  where,  in 
an  indictment  for  false  pretence,  it  was  alleged  that  the  defendant 
had  pretended  that  he  had  served  a  justice  notice  on  a  certain 
person,  and  the  proof  showed  that  he  had  said  that  he  had  served 
the  notice  on  the  landlady  of  that  person. 

The  statutes  in  effect  in  the  various  jurisdictions  vary  in  the 
number  and  character  of  the  allegations  of  details  which  may  be 
amended.  Only  three  American  statutes  go  the  full  length,  under 
any  interpretation  thereof,  of  making  possible  the  amendment  of 
all  those  allegations  which  serve  merely  to  identify  the  transaction. 
The  Michigan**  and  Wisconsin**  statutes  permit  amendment: 

**  6  Cox.  31  (1853);  amira,  but  doubtful,  Rex  v.  Byen,  1907,  71  J.  P.  305; 
Rex  V.  Jackson,  4  S.  R.  733  (N.  S.  Wales,  1904}. 

''Act  77,  1855,  p.  141  in  Michigan  Compiled  Laws,  1897,  §11.933 
**  Wisconsin  Statutes,  §4703. 
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"in  all  cases  wherever  the  variance  between  the  facts 
alleged  in  the  indictment  and  those  proved  by  the  evidence 
are  not  material  to  the  merits  of  the  case." 

The  term  "material  to  the  merits  of  the  case"  is  indefinite, 
but  it  would  seem  that  only  those  allegations  which  identify  the 
offense  are  material.  The  South  Carolina  statute  does  exactly 
what  the  proposed  statute  will  do  in  a  section**  which  permits  the 
amendment  of  all  variances  "provided  such  amendment  does  not 
change  the  nature  of  the  offense  charged."  The  nature  of  the 
offense  charged  is  shown  by  the  averments  which  identify  the  of- 
fense, and  so  all  other  allegations  are  amendable. 

The  Canadian  Code*'  permits  the  amendment  of  variances  in 
all  cases  where  the  prejudice  created  thereby  may  be  removed  by 
postponement;  and  the  Indian  Code**  says  that  "any  court  may 
alter  or  add  to  any  charge  at  any  time  before  judgment  is  pro- 
nounced." 

All  of  the  statutes  provide  for  postponement  of  the  trial  "to 
be  had  before  the  same  or  another  jury,"  in  cases  where  prejudice 
and  surprise  arise  under  the  newly  disclosed  state  of  facts,  and  a 
similar  right  should  be  given  the  accused  under  the  proposed  code. 

The  proposed  reforms  do  not  involve  any  changes  in  the  fun- 
damental principles  which  now  govern  the  procedure  by  formal 
accusation.  When  the  rules  here  advocated  are  applied  to  pro- 
cedure by  information,  the  sole  test  of  the  sufficiency  of  such  in- 
formation will  be,  does  it  fairly  apprise  the  accused  of  the  nature 
and  cause  of  the  accusation  against  him?  If  an  information  does 
not  fairly  inform  the  accused  of  the  cause  of  the  accusation,  which 
may  happen  when  it  fails  to  set  out  the  details  of  the  transaction 
or  when  such  details  are  incorrectly  set  out,  the  information  may 
be  supplemented  and  amended  at  once,  only  so  much  delay  in  the 
trial  resulting  as  is  necessary  to  insure  a  fair  trial  to  the  defendant. 
The  necessity  for  recommencing  the  entire  prosecution  will  be  done 
away  with. 

Nor  does  the  reform  herein  advocated  involve  any  change  in 
the  principles  governing  procedure  by  indictment.  The  grand 
jury  will  still  hear  evidence  as  to  the  transaction  constituting  the 

**  Criminal  Code  of  South  Carolina,  §85. 

*'|889. 

"  §227. 
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offense  and  in  all  probability  it  will  be  the  same  evidence  which  will 
later  be  presented  to  the  petit  jury.  There  is  no  likelihood  that  the 
prosecuting  officer  will  ever  prove  to  the  grand  jury  that  A  murdered 
B  at  a  certain  time  and  place  and  by  certain  means  and  then  come 
before  the  petit  jury  and  prove  that  A  murdered  C  at  another 
time  and  place  and  by  different  means. 

With  the  usual  provisions  in  regard  to  the  indorsement  of  the 
witnesses'  names  on  the  indictment,  any  right  which  the  accused 
may  have  to  be  tried  for  the  same  transaction  for  which  he  was  in- 
dicted is  fully  protected.  The  accused  will,  however,  be  deprived 
of  the  use  of  the  indictment  when  he  attempts  to  show  that  there 
were  two  distinct  transactions.  The  presumption  will  be  that  the 
grand  jury  heard  evidence  as  to  the  transaction  proved  at  the 
trial  and  based  their  indictment  thereon,  regardless  of  whether 
the  indictment  contains  any  allegations  to  show  that  such  is  the 
case,  or  whether  the  allegations  therein  stated  would  seem  to  show 
that  the  contrary  was  so.  At  common  law  it  was  said  that  the 
indictment  was  invalid  which  failed  to  allege  the  particulars  of 
the  transaction  with  such  particularity  that  there  could  be  no  doubt 
as  to  the  transaction  intended  to  be  charged;  and  further,  if  the  in- 
dictment was  more  particular  than  the  rules  required,  it  was  con- 
ceived that  the  grand  jury  could  not  have  intended  a  transaction 
identical,  in  all  respects  but  one,  with  the  transaction  set  forth. 
Thus  an  indictment  which  charged  the  larceny  of  a  watch  from  A. 
B.  was  valid  and  under  it  the  defendant  could  be  convicted  of 
stealing  a  gold  watch  from  A.  B.  and  the  court  would  not  hear 
evidence  that  A.  B.  had  had  a  silver  watch  stolen  at  the  same  time 
and  that  the  grand  jury  had  intended  to  indict  the  accused  for 
stealing  the  silver  watch.  The  presumption  was  that  the  'grand 
jury  intended  to  indict  for  the  theft  proved.  If,  however,  the 
grand  jury  charged  that  the  accused  stole  a  silver  watch,  and  it 
was  proved  that  he  had  stolen  a  gold  watch,  which  was  the  only 
watch  that  A.  B.  had  ever  possessed,  the  court  refused  to  presume 
that  the  grand  jury  intended  to  charge  the  theft  of  the  gold  watch, 
and  took  the  view  that  the  grand  jury  meant  exactly  what  was 
averred  in  the  indictment.  This  view  has  been  changed  by  the 
statutes  which  permit  amendments  in  the  names  and  descriptions 
of  persons,  places  and  things,  when  the  facts  proved  do  not  corre- 
spond with  the  facts  alleged.    The  presumption  that  the  state  of 
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facts  proved  is  the  state  of  facts  intended  to  be  charged  by  the 
grand  jury  has  thus  been  extended  to  cases  were  the  indictment 
would  seem  to  show  otherwise.  Under  the  proposed  code,  as  under 
any  of  the  statutes  permitting  amendment  of  the  indictment  in 
cases  of  variance,  the  accused  may  in  the  very  exceptional  case  be 
deprived  entirely  of  the  use  of  the  indictment  as  evidence  of  what 
transaction  the  grand  jury  intended  to  indict  him  for.  The  op- 
portunity for  indicting  a  man  for  one  transaction  and  proving 
another  at  the  trial  could  arise  only  when  the  accused  had  com- 
mitted numerous  offenses  of  like  nature  and  even  he  would  be  pro- 
tected in  such  a  case  by  the  necessity  of  calling  the  same  witnesses 
before  both  the  grand  and  the  petit  juries. 

The  legislative  bodies  of  the  jurisdictions  whose  statutes  have 
for  the  most  part  been  taken  as  examples  are  not  restrained  by  any 
constitutional  provisions  from  setting  any  form  of  criminal  accusa- 
tion which  is  desirable.  Each  and  every  legislative  body  in  the 
United  States  is  restrained  to  a  certain  extent  by  the  constitutions. 
Therefore  it  might  well  be  that  the  procedure  permissible  in  Canada, 
New  Zealand  and  India,  could  never  be  put  into  operation  in  the 
Federal  or  other  jurisdictions  of  the  United  States.  It  is  therefore 
necessary  to  determine  from  a  study  of  the  cases,  just  what  limits 
are  set  to  the  powers  of  the  various  legislatures  to  prescribe  the 
rules  which  shall  govern  the  formal  accusations. 

It  is  impossible  to  reconcile  all  the  cases  which  deal  with  the 
constitutionality  of  statutes  which  change  the  common  law  rules 
governing  the  allegations  which  should  be  found  in  an  indictment. 
It  is  even  impossible  to  reconcile  on  theory  the  cases  in  any  one 
of  the  majority  of  jurisdictions.  If  we  study  the  cases  in  the  courts 
of  any  jurisdiction  where  a  considerable  number  of  cases  have  arisen 
dealing  with  the  constitutional  question,  we  find  that  the  court  has 
enunciated  a  theory  in  one  case  which  it  never  noticed  in  another 
case,  or  has  said  that  a  certain  principle  was  controlling,  which 
principle  was  never  controlling  at  common  law.  Take  the  United 
States  Supreme  Court.  In  ex  parte  Bain,**  the  court  said  that  the 
provision  of  the  United  States  constitution  requiring  procedure  by 
indictment  in  certain  cases,  prohibited  any  changing  of  the  body 
^of  any  indictment.     In  this  case  the  change  was  the  striking  out 

» 121  U.  S.  I  (1887). 
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of  an  averment  which  was  clearly  surplusage;  and  under  all  the 
common  law  authorities  this  decision  would  seem  to  be  wrong. 
But  the  theory  of  the  court  seemed  to  be  that  a  bill  found  by  the 
grand  jury  is  not  a  constitutional  indictment  unless  it  distinctly 
shows  on  what  transaction  they  based  their  finding.  The  indictment 
in  the  case  alleged  that  the  accused  did  certain  acts  with  intent 
to  deceive  A  and  B  and  C  and  D  and  E  and  others.  The  intent 
to  deceive  A  was  neither  criminal  nor  material;  so  the  trial  court 
struck  it  out.  The  Supreme  Court  said  that  the  indictment  was  un> 
constitutional  on  the  ground  that  more  than  one  of  the  grand 
jurors  might  have  been  satisfied  that  the  act  was  done  with  intent 
to  deceive  A,  but  not  convinced  as  to  the  intent  to  deceive  the  others, 
and  so  the  accused  might  be  tried  for  what  the  grand  jury  did  not 
determine  and  such  trial  would  not  be  trial  by  indictment.  The 
court  never  considered  whether,  if  the  grand  jury  had  originally 
found  the  indictment  as  it  was  when  amended,  they  might  not  have 
based  their  finding  on  an  intend  to  defraud  B  and  the  accused  be 
tried  for  an  intent  to  defraud  C  and  clearly  under  their  first  holding 
the  latter  case  would  not  be  trial  by  indictment;  but  when  this- 
question  was  clearly  presented  to  them  in  Rosen  v.  U.  5.,"  in  which 
case  the  indictment  was  for  the  mailing  of  obscene  matter  to  the 
extent  of  twelve  pages,  and  the  accused  insisted  that  the  indictment 
should  show  what  particular  pages  were  found  to  be  obscene  by 
the  grand  jury,  the  court  said  "that  he  was  not  entitled  to  know 
what  passed  in  the  conferences  of  grand  jurors. "  The  dissenting 
judges  adopted  the  view  of  the  accused,  but  the  case  was  unani- 
mously affirmed  in  Price  v.  U.  5."  Thus  a  certain  principle  was 
enunciated  as  prohibiting  amendments  to  indictments,  which  was. 
repudiated  when  considering  the  sufficiency  of  indictments. 

Similar  inconsistencies  may  be  found  in  the  decisions  of  al- 
most every  state  in  the  Union,  and  the  court  which  does  most 
consistently  follow  the  rules  which  other  courts  pretend  to  follow 
has  become  the  "awful  example."  The  reference  is  to  Texas- 
It  would  seem  as  though  the  only  uniform  test  of  constitutionality 
should  be  and  is  "Was  the  accused  fairly  informed  of  the  charge 
that  he  was  to  meet"?  And  the  decision  of  this  will  rest  largely 
on  the  facts  of  each  individual  case.     This  view  is  being  frankly 

•  i6i  U.  S.  29  (1895). 
«i65U.  S.  311  (1896). 
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recognized  and  applied.  Recent  cases  show  less  regard  for  tech- 
nicalities, for  rules  said  to  be  applicable  in  all  cases.  Take  a  very 
late  case  in  the  United  States  Supreme  Court."    Day,  J.,  says: 

''  It  is  elementary  that  an  indictment,  in  order  to  be  ^ood 
under  the  Federal  Constitution  and  laws,  shall  advise  the  ac- 
cused of  the  nature  and  cause  of  the  accusation  and  prepare 
him  for  his  trial  and  that,  after  judgment,  he  may  bea  ble  to 
plead  the  record  and  judgment  in  bar  of  further  prosecu- 
tion for  the  same  offense. " 

And  later  on,  he  says: 

"As  to  the  objection  that  the  charge  was  so  indefinite  that 
the  accused  could  not  plead  the  record  and  conviction  in  bar 
of  another  prosecution,  it  is  sufficient  to  say  that  in  such  cases 
it  is  the  right  of  the  accused  to  resort  to  parol  testimony  to 
show  the  subject  matter  of  the  former  conviction  and  such 
practice  is  not  infrequently  necessary."" 

Thus  the  second  of  the  two  standards  first  enunciated  is  re- 
pudiated in  the  same  opinion  and  later  on  the  court  says: 

''In  the  absence  of  a  demand  for  a  bill  of  particulars,  we 
think  this  description  (given  in  the  indictment)  sufficiently 
advised  the  accused  of  Ae  nature  and  cause  of  the  accusation 
against  him." 

The  inference  from  these  words  is  that  the  test  of  the  sufficiency^ 
of  the  information  given  varies  with  each  particular  case  and  may 
be  dependent  upon  information  actually  had  by  the  accused,  but 
not  found  in  the  charge. 

This  case  is  fairly  illustrative  of  the  more  liberal  attitude  of 
the  courts  of  all  jurisdictions.  Fairness  to  the  accused  is  coming 
to  be  almost  the  sole  test,  and  it  would  seem  as  though  any  reform 
in  procedure  will  be  held  constitutional  which  insures  to  the  ac- 
cused full  opportunity  to  secure  all  the  information  requisite  to  a 
fair  trial. 

The  remainder  of  this  article  will  be  devoted  to  showing 
examples  both  at  common  law  and  under  various  statutes  of  appli- 
cations of  the  various  proposals  previously  set  forth.    There  will 

«  Bartdl  v.  U.  S.,  227  U.  S.  427  (1913). 

•Citing  U.  S.  V.  Claflin.  13  Blatchf.  178  (U.  S.,  1875);  Dunbar  v.  U.  S.,. 
156  U.  S.  185  (1895);  Trubbs  v.  U.  S.,  105  Fed.  Rep.  59  (1900). 
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be  no  consistent  attempt  to  discuss  the  numerous  cases  which  have 
been  decided  on  theories  other  than  those  here  enunciated.  Such 
a  discussion  would  fill  a  large  volume.  Therefore,  with  but  inci- 
dental notice  of  the  cases  decided  contra,  the  cases  which  support 
the  theories  of  this  paper  will  be  discussed. 

Before  entering  upon  a  discussion  of  the  cases,  the  following 
premises  are  submitted  for  consideration.  First:  The  constitu- 
tions require  no  greater  particularity  than  did  the  common  law. 
Any  form  of  averment  which  was  sufficient  at  common  law  is  suffi- 
cient under  the  constitutions  of  the  several  jurisdictions.  Num- 
erous cases  might  be  cited  to  show  that  the  provisions  of  the  con- 
stitutions require  common  law  exactness  in  criminal  procedure.** 
And  if  common  law  sufficiency  is  required  by  the  constitutions* 
common  law  sufficiency  is  all  that  is  required.  If,  therefore,  it 
is  possible  to  show  that  in  certain  classes  of  cases,  certain  forms  of 
allegation  were  sufficient,  that  is  some  evidence  that  the  same 
forms  should  be  sufficient  under  the  constitutions  in  other  classes 
of  cases.  Another  premise  is  that  any  form  of  averment  which 
imparts  to  the  accused  as  much  really  important  information  as 
did  the  common  law  forms,  is  also  constitutional.  This  premise 
is  not  so  firmly  established  as  the  other,  but  cases  supporting  it 
will  be  cited  subsequently. 

Let  us  apply  these  principles  to  the  rules  herein  set  forth. 
The  first  proposition  was  to  indicate  the  offense,  as  distinguished 
from  the  transaction  constituting  the  offense,  by  giving  the  name 
of  the  offense,  or  by  referring  to  the  statute  violated,  or  by  stating 
so  much  of  the  definition  of  the  offense  as  is  necessary  to  show 
what  offense  is  intended.  First,  is  the  identification  of  the  offense, 
by  the  name  thereof,  constitutional? 

At  common  law  there  are  four  offenses,  in  charging  which  it 
is  sufficient  to  use  simply  the  name  of  the  offense.    These  of- 

**  English  V.  State,  31  Fed.  Rep.  340  (1893);  Hewitt  v.  State,  25  Tex.  Cr. 
Rep.  723  (i860) ;  Mott  v.  State,  29  Ark.  147  (1874}.  These  are  a  few  of  the  more 
extreme  cases. 

*•  Sec  Archbold,  Crim.  Pr.  &  PI..  24  Ed.,  p.  1224. 

*•  Rex  V.  Maso,  2  T,  R.  581  (1788);  Comm.  v.  Davis,  11  Pick.  432  (Mass., 
1831). 

^  Rex.  V.  Uriyn,  2  Sand.  (Wm.  Ed.)  308,  in  notes;  See  Comm.  v.  McNar- 
mara,  116  Mass.  390  (1874). 
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fenses  are  affray/*  barratry,**  being  a  common  scold,*^  and  being 
a  common  night  walker.**  In  these  cases,  averring  the  legal  effect 
of  acts  is  held  to  be  a  sufficient  statement  of  the  acts  constituting 
the  offense.  These  cases  show  that  the  principle  that  the  function 
of  the  indictment  is  to  state  facts,  not  law,  was  not  universally 
applicable,  even  at  common  law.  The  necessity  for  the  use  of 
certain  technical  words  in  indictments  for  certain  offenses  also 
shows  that  the  rule  is  not  universal  ''that  a  pleading  need  only 
state  facts,  not  law."**  Whether  an  act  amounts  to  a  felony  and 
was  therefore  "feloniously"  done  is  a  pure  conclusion  of  law,  but 
the  indictment  was  bad  which  did  not  so  characterize  the  doing  of 
the  act.**  What  the  words  "murder,"  "ravish, "and "feloniously 
take  and  carry  away"  mean  in  indictments  for  murder,*^  rape,** 
and  larceny,**  respectively,  is  a  pure  conclusion  of  law  from  facts 
not  alleged,  and  yet  these  words  are  sufficient  to  convey  their  legal 
meaning  and  must  be  used.  In  another  class  of  cases  the  same 
manner  of  stating  offenses  is  held  sufficient.  In  charging  burglary, 
the  intent  may  be  alleged  in  one  of  two  ways.  It  is  sufficient  to 
allege  that  the  accused  broke  and  entered  "with  intent  to  commit 
larceny  therein,"**  or  all  the  elements  of  the  intended  larceny  must 
be  fully  disclosed.**  Thus  the  use  of  the  term  "larceny"  in  the 
one  case  is  sufficient  to  convey  all  the  elements  of  the  offense  required 
in  the  other.  If  certain  words  can  be  used  to  convey  their  full 
legal  meaning  in  certain  cases,  why  not  all? 

Statutes  which  would  permit  this  mode  of  charging  generally 
are  infrequent.  An  English  statute**  was  given  that  effect  in 
England,*'  but  the  same  statute  in  Wisconsin**  and  Michigan** 

*■  State  V.  Dowers,  45  N.  H.  543  (1864). 

*  Bishop,  New  Cr.  Pro.  §329  (2). 

lOEvington  v.  People,  181  111.  408  (1899};  Reg.  v.  Gray,  9  Cox.  C.  C.  417 

<i864). 

•^  Dy.  261  a. 

**Staundf.  26  a. 

"  4  Bl.  Comm.  305. 

•*  People  V.  Shaber,  32  Cal.  36  (1867). 

»•  Bamhard  v.  State,  154  IncL  177  (1900). 

»*2Geo.  IV.,  c.  64.  §21  (1826). 

^  Reg.  V.  Goldsmith,  L.  R.  2  C.  C.  R.  74  (1873);  Reg.  v.  Stroulger  17  Q 
B.  D.  327  (1886). 

"Statutes,  1898,  §4669. 

**  Compiled  Laws,  1897,  §II934- 
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was  not  so  interpreted.  •»  There  is,  however,  one  case  flatly  ii^ 
point,  which  upholds  the  constitutionality  of  this  proposal.  By  a 
statute"  the  following  form  of  indictment  was  made  sufficient  to 
charge  perjury;  namely  (omitting  formal  parts)  that  the  accused 
at  a  certain  time  and  place  appeared  as  a  witness  in  a  case  between 
parties  named,  then  and  there  being  heard  before  a  court  of  com- 
petent jurisdiction,  and  committed  the  crime  of  perjury  by  testi- 
fying as  follows  (here  set  out  testimony)  which  said  testimony  was* 
material  to  the  issue  then  and  there  pending  in  said  proceeding. 
The  objection  was  taken  that  this  form  did  not  allege  that  the 
testimony  was  false,  that  it  was  given  wilfully  and  corruptly,  or 
that  an  oath  was  lawfully  administered.     But  the  court  said  :** 

''The  whole  matter  thus  resolves  itself  into  this  question: 
Does  the  allegation  that  the  party  charged  has  committed 
perjury,  ex  vi  termini^  charge  all  the  particulars,  which  by  law 
constitute  that  crime? 

"When  a  party  is  charged  with  having  committed  per- 
jury, in  testimony,  as  a  witness  .  .  .  .  he  is  thereby  directly 
charged  with  all  that  goes  to  make  up  the  offense.  He  cannot 
be  found  guilty  of  the  perjury  charged  until  evidence  is  pro- 
duced which  proves  him  guilty  of  every  particular  embraced 
in  the  definition  of  perjury. 

''Such  an  indictment  gives  sufficient  notice  to  the  accused 
of  'the  nature  and  cause  of  the  accusation  against  him'  re- 
quired by  the  constitution" 

This  is  a  clear  cut  decision  that  the  name  of  an  offense  may  import 
all  the  elements  of  the  offense." 

A  Massachusetts  statute"  provides  that  the  names  of  certain 
offenses  shall  be  sufficient  to  convey  all  the  elements  of  the  offense. 
The  words  are  declared  thereby  to  be  words  of  legal  art.  As  re- 
gards "larceny-T-stealing"  the  statute  was  held  constitutional  in 
Comm,  V.  Kelly;**  and  as  regards  "murder,"  in  Comtn.  v.  SnelL*^ 
The  other  names  have  not  been  passed  upon. 

^  Endere  v.  State,  20  Mich.  333  (1870). 
«*  Maine  R.  S.,  c.  123,  §5. 
•"State  V.  Corson,  59  Me.  137  (1871). 

*"  Similar  reasoning,  State  v.  Casey,  45  Me.  435  (1858);  contra,  Brender  v. , 
ate,  12  Tex.  Cr.  R.  613  (1882). 
St    M  Mass.  R.  L.,  c.  218  §38. 

^  184  Mass.  320  (1903};  Comm.  v.  King,  202  Mass.  379  (1909). 
^  Comm.  V.  Snell,  189  Mass.  13  (1905). 
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In  Illinois,  it  has  been  held  that  a  charge  that  the  accused 
"did  obtain  from  A.  B.  his  money  by  means  and  by  use  of  the  con- 
fidence game"  was  good  and  sufficient  and  under  it  any  form  of 
swindling  transaction  might  be  proved,  since  by  legal  interpreta- 
tion any  such  swindle  was  a  "confidence  game."*' 

The  next  proposition  was  that  the  allegation  that  the  accused 
violated  a  certain  statute,  or  section  or  subsection  thereof,  should 
be  a  sufficient  allegation  that  he  conmiitted  the  offense  therein 
defined.  For  this  proposition  there  are  no  common  law  precedents 
and  but  one  statutory  precedent.  A  statute  in  Rhode  Island** 
forbade  the  sale  of  intoxicating  liquors  except  as  provided  in  another 
statute  and  an  indictment  negatived  the  exception  thus,  "Said 
sale  and  delivery  not  then  and  there  being  as  provided  in  section 
sixty  of  chapter  eighty-seven  of  the  Public  Statutes  of  said  State. " 
The  court  in  State  v.  Wahh*^  stated  that  the  exceptions  had  to  be 
negatived,  but  that  this  was  a  sufficient  negativing  thereof.  The 
exceptions  formed  an  essential  element  of  the  offense  and  if  one 
essential  element  may  be  set  out  by  reference  to  a  statute  why  not 
all  of  them? 

Being  without  precedent  the  proposition  must  be  considered 
entirely  from  a  practical  viewpoint.  The  general  rule  in  charging 
statutory  offenses  is  that  it  is  sufficient  to  charge  facts  constituting 
the  offense  in  words  of  the  statute.'* 

"  Every  indictment  found  by  a  grand  jury  shall  be  deemed 
sufficiently  technical  and  correct  which  alleges  and  charges 
the  offense  in  the  language  of  the  statute  creating  the  offense, 
or  so  charges  the  offense  that  it  may  be  understood  by  the 
jury."" 

There  are,  of  course,  numerous  exceptions  but  the  general  rule  is 
as  above  stated. 

In  order  to  test  the  sufficiency  of  an  indictment  for  a  statu- 
tory offense,  or  to  prepare  his  defense  as  to  the  law,  the  accused, 
or  his  counsel,  must  always  have  recourse  to  the  statute,  as  found 

^  People  V.  Depew,  237  111.  579  (1909);  contra,  Roderiguez  v.  State,  12  Tex. 
Cr.  R.  552  (i882).h 

**  Pub.  Laws,  Cap.  378,  §1  of  Apr.  13,  1883. 

••  14  R.  I.  507  (1884). 

^  Sec  Joyce  on  Indictments,  §371. 

»*  People  V.  Bolen,  184  III.  338  (1900),  per  Philips,  J. 
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in  the  books.  One  is  frequently  struck  with  the  diligence  displayed 
by  counsel  in  studying  the  statute  and  determining  upon  the  mean- 
ing of  the  terms  used  in  order  to  find  flaws  in  the  indictment.  He 
has  no  difficulty  in  discovering  the  essentials  of  the  offense  as  de- 
fined by  the  statute  and  whether  such  essentials  are  averred  in  the 
indictment.  He  always  stands  ready  to  inform  the  court  of  the 
contents  of  the  statute.  Would  he  be  less  diligent  in  informing 
his  client? 

But  it  will  be  said  that  there  are  defendants  without  attomies 
and  with  no  access  to  the  statute  books,  who  could  not  know  with 
what  offense  they  are  charged.  Would  such  defendants  be  any 
worse  off  than  they  are  now?  They  now  have  no  opportunity  to 
test  whether  the  facts  charged  constitute  a  crime.  The  court  is 
supposed  to  see  to  that  now;  could  not  the  court  see  to  it  that  they 
are  informed  of  what  the  statute  forbids? 

By  requesting  a  bill  of  particulars,  the  accused  person  would 
be  able  to  secure  all  the  information  now  found  in  the  indictment. 
Such  a  method  of  allegation  would  not  change  the  rules  as  to  what 
must  be  proved  before  the  grand  jury  or  what  must  be  proved  to 
the  petit  jury.  The  only  difference  would  be  that,  whereas  the 
accused  now  goes  to  the  statute  to  find  out  whether  the  facts 
charged  constitute  an  offense,  he  would,  if  this  proposal  were  adopted, 
go  to  the  statute  to  find  what  facts  were  charged.  The  accused 
would  not  be  any  more  hampered  in  the  preparation  of  his  defense 
than  he  is  at  present.  If  fairness  to  the  accused  is  the  real  test 
this  proposal  is  constitutional. 

The  next  proposition  was  that  it  would  be  sufficient  to  charge 
the  offense  by  stating  merely  so  much  of  the  definition  of  the  offense 
as  is  necessary  to  show  what  offense  is  intended.  This  involves  a 
repudiation  of  the  alleged  common  law  principle  that  the  indictment, 
to  be  valid,  must  show  that  an  offense  has  been  committed;  that 
the  facts  stated  must  not  be  consistent  with  the  innocence  of  the 
accused.  It  also  requires  a  different  interpretation  of  the  term 
"'essential  elements"  in  the  rule  that  ''the  indictment  must  state 
the  essential  elements  of  the  offense."  Many  cases  can  be  cited 
in  many  jurisdictions  which  hold  that  this  repudiation  and  change 
in  interpretation  would  be  unconstitutional.  The  only  thing 
which  can  be  done  to  meet  these  cases  is  to  show  other  cases  where 
the  application  of  these  rules  in  their  present  form  would  have 
compelled  decisions  contra  to  those  actually  given. 
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When  one  attempts  to  determine  from  a  study  of  the  cases 
just  what  the  rule,  that  the  indictment  must  state  all  the  essential 
elements  of  the  offense,  means,  one  is  lost  in  a  maze  of  hopelessly 
contradictory  and  conflicting  statements.  Some  courts  say  that 
it  means  that  the  indictment  must  show  against  any  possible  in- 
ference to  the  contrary  that  the  accused  has  committed  a  certain 
offense  for  which  he  can  be  punished."  This  statement  is  not  true 
and  never  has  been  true.  At  common  law  no  indictment  stated 
that  the  accused  was  more  than  seven  years  of  age  or  that  he  was 
sane  at  the  time  of  the  commission  of  the  offense.  These  things 
were  presumed;  but  the  courts  refused  to  presume  other  matters 
just  as  easily  presumable.  Take  the  case  of  alleging  intent.  In- 
tent is  an  element  of  almost  every  offense,  yet  it  is  sufficient  to 
allege  the  completed  acts  constituting  the  offense.  The  law  pre- 
sumes that  everyone  intends  the  natural  and  logical  consequences 
of  his  acts  here. "  Take  the  specific  offense  of  larceny.  Parke,  B. , " 
says  that  to  establish  the  offense  of  larceny  at  common  law  there 
must  be  proved  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  the  accused  of  the  mere  personal  goods  of  another,  from 
any  place,  with  an  intent  to  convert  them  to  his  (the  taker's)  use 
permanently  without  color  of  right,  and  to  make  them  his  own 
property,  without  the  consent  of  the  owner.  The  form  of  indict- 
ment is  that  "A.  B.  feloniously  did  take,  steal  and  carry  away,  one 
gold  watch  of  the  goods  and  chattels  of  A.  B. "  In  this  indictment 
the  word  ''steal*'  therefore  charged  the  wrongfulness  and  fraud 
of  the  taking  and  carrying  away,  the  intent  to  deprive  the  owner 
permanently  of  his  property,  the  lack  of  consent  on  the  part  of  the 
owner,  and  the  absence  of  color  of  right,  (if  all  the  essential  elements 
are  charged)  the  reason  for  inferring  that  "steal"  meant  all  these 
elements  being  that  one  could  not  "steal"  unless  those  elements 
were  all  present  in  the  transaction.  But  one  could  not  "steal" 
unless  the  thing  stolen  was  personal  property  and  belonged  to 
some  one  other  than  the  accused ;  none  the  less  the  courts  refused  to 
draw  these  further  inferences." 

^'  Bamhart  v.  State,  154  Ind.  181  (1900),  per  Baker,  J. 

"  Comm.  V.  Hereey,  2  Allen  173  (Mass.,  1861). 

^*  In  Reg.  V.  HoUoway,  2  Car.  &  K.  491  (1849). 

^*  Personal  property,  Reg.  v.  Cox,  i  Car.  &  K.  494  (1844);  ownerahip,  Bam* 
hart  V.  State,  154  Ind.  177  (1900);  Emmonds  v.  State,  87  Ala.  12  (1888);  conira. 
Reed  v.  State,  32  Tex.  Cr.  R.  136  (1893). 


Digitized  by 


Google 


568  UNIVERSITY  OP  PENNSYLVANIA  LA  W  REVIEW 

Pa-haps  the  rule  that  exceptions  must  be  negatived,  when  they 
are  essential  elements  of  the  offense,  will  throw  some  light  on  the 
subject.  A  man  cannot  commit  rape  of  his  own  wife,  except  as 
principal  in  the  second  degree,  nor  yet  can  commit  fornication  or 
adultery  with  her.  So  it  would  seem  that  marriage  between  the 
prosecutrix  and  the  accused  should  be  negatived  in  these  three 
cases.  But  the  marriage  need  not  be  negatived  in  charging  rape,^« 
although  in  charging  fornication  and  adultery  it  must.''  When  we 
turn  our  attention  to  the  negativing  of  exceptions  found  in  sta- 
tutes we  get  into  an  even  more  hopeless  muddle.  An  exception 
in  the  enacting  clause,  or  incorporated  thereinto  by  reference 
must  be  negatived  as  an  essential  element  of  the  offense.  This  is 
one  way  of  stating  the  rule,  and  the  courts  struggle  with  the  ques- 
tion— ^When  is  a  reference  sufficient  to  incorporate?"  But  some- 
times exceptions  in  the  enacting  clause  need  not  be  negatived.'* 
Compare  indictments  for  common  law  offenses  and  for  similar 
statutory  offenses.  An  indictment  under  a  statute  making  it 
criminal  to  procure  the  miscarriage  of  a  pregnant  woman,  "unless 
such  miscarriage  is  necessary  to  save  her  life,"  must  negative  the 
exception.*^  But  an  indictment  for  murder  need  negative  no 
excuse  or  justification." 

This  discussion  of  what  are  the  essential  elements  of  offenses 
is  vague  and  indefinite,  but  it  is  no  more  vague  and  uncertain  than 
are  the  expressions  of  the  various  courts  when  dealing  with  the  subject. 
The  whole  problem  is  "up  in  the  air."  If  any  case  be  cited  as 
proving  that  such  and  such  circumstance  is  an  element  of  the  offense, 
other  cases  can  always  be  cited  showing  that  the  same  or  a  corre- 
sponding element,  though  just  as  necessary  to  be  proved,  is  not 
an  essential  element  of  another  class  of  crimes. 

It  is  impossible  to  find  mamy  common  law  precedents  for  the 
proposition  that  an  indictment  should  be  sufficient  which  con- 
tains so  much  of  the  definition  of  the  offense  as  is  necessary  to  show 
what  offense  is  intended,  omitting  in  many  instances  what  the 

'•  Rex.  V.  Allen,  2  Moody  179  (1840). 
''Comm.  V.  Murphy,  2  Allen  163  (Mass.,  1861). 

*  Joyce  on  Indictments,  §390,  citing  U.  S.  v.  Cook,  17  Wall.  168   (U.  S., 
1872);  State  V.  Norton,  45  Vt.  258  (1865);  etc, 
»  State  V.  Bush,  13  R.  I.  198  (1881). 
•^  State  V.  Aiken,  109  Iowa  643  (1899). 
^  Comm.  V.  Heraey,  2  Allen  173  (Mass.,  1861). 
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courts  have  held  to  be  essential  dements  of  that  offense.  At  com- 
mon law,  the  usage  in  charging  the  more  ordinary  offenses  was  to 
use  some  single  word  which  had  been  held  sufficient  to  convey 
many  of  the  essential  elements,  such  as  ''feloniously  steal/'  in 
charging  larceny,  "with  malice  aforethought  murder"  in  charging 
murder,  "ravish"  in  charging  rape.  Holding  that  these  words 
stated  the  elements,  the  courts  were  not  constrained  to  hold  that 
any  elements  might  be  omitted.  But  when  statutory  crimes  were 
created,  the  legislatures  failed  to  provide  that  certain  words  should 
similarly  be  words  of  art  to  convey  the  elements  of  the  statutory 
offenses  and  the  rule  was  applied  that  all  the  elements  must  be 
distinctly  stated  in  an  indictment  for  a  statutory  offense. 

There  can  be  but  little  doubt  that  it  would  be  as  fair  to  put 
an  accused  person  on  trial  on  an  indictment  which  shows  what 
offense  is  intended  as  it  is  to  put  him  to  trial  upon  the  present 
common  law  indictments.  His  notice  of  the  facts  to  be  proved 
against  him  will  be  just  as  complete.  The  accused  is  now  presumed 
to  know  the  meaning  of  the  words  "murder,"  "ravish,"  "common 
barrator,"  and  so  on.  It  is  a  no  more  violent  presumption  to 
presume  that  he  knows  all  the  elements  of  an  offense  indicated. 
But  it  will  be  said  that  the  grand  jury  must  find  all  the  elements, 
and  without  an  averment  of  them,  what  assurance  is  there  that  they 
did  hear  evidence  on  them  all?  The  answer  to  this  is,  that  the 
grand  jury  never  does  find  all  the  elements.  They  hear  nothing 
in  regard  to  those  elements  which  lie  particularly  in  the  knowledge 
of  the  accused.  They  do  determine  that  the  seller  of  liquors  had 
no  license.  They  hear  no  evidence  as  to  whether  or  not  he  did  not 
have  some  excuse  or  justification  which  would  relieve  his  acts  of 
criminality. 

Compare  these  two  cases.  An  indictment  for  bigamy  must 
negative  any  legal  presumption  of  death  of  the  former  spouse  if 
such  exception  be  contained  in  the  enacting  clause  of  the  statute 
defining  the  offense.**  But  if  it  be  found  in  another  section  of  the 
statute,  there  is  no  necessity  for  negativing  it."  So  far  as  the 
accused  was  concerned  the  offense  was  exactly  the  same  in  each 
case,  and  if  fairness  to  him  required  that  the  legal  presumption  of 

"Hutchins  v.  State,  28  Ind.  34  (1867). 

"People  V.  Priestly,  118  Pac.  Rep.  965  (Cal.,  191 1). 
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death  should  be  negatived  in  one  case,  it  also  required  the  negation 
in  the  other. 

The  constitutional  right  of  the  accused  to  demand  the  nature 
and  cause  of  the  accusation  against  him  requires  that  he  be  given 
fair  notice  that  he  may  prepare  his  defense,  and  a  discussion  of  the 
cases  which  hold  that  forms  of  accusation  which  do  omit  essential 
elements  are  constitutional  will  aid  in  the  determination  of  whether 
this  proposal  is  practical  or  not.  The  simplest  illustration  will 
be  given  first.  As  has  been  pointed  out  the  necessity  for  negativing 
an  exception,  excuse  or  proviso  depends  upon  how  closely  it  is 
connected  with  the  definition  of  the  offense,  which  is  the  same  thing 
as  whether  or  not  it  is  to  be  found  in  the  enacting  clause  of  the 
statute  creating  the  offense  or  connected  therewith.  No  exception 
found  in  a  separate  statute*^  or  in  a  separate  or  distinct  clause  of 
the  same  statute**  need  be  negatived.  It  is  therefore  possible  for 
every  offense  to  be  so  defined  by  statute,  that,  although  the  offense 
is  exactiy  the  same  as  at  present,  the  indictment  need  not  negative 
a  single  exception.  The  exceptions  are  just  as  essential  to  an  under* 
standing  of  the  offense  whether  they  be  found  in  the  enacting 
clause  or  in  subsequent  sections.  Constitutionally,  they  need  not 
be  negatived  if  found  distinct  from  the  enacting  clause;  and, 
constitutionally,  it  should  be  possible  to  omit  the  negation  if  they 
be  found  in  the  enacting  clause.  It  has  been  so  held  in  a  case**  in 
which  a  statute,  providing  that  no  n^ative  allegations  of  any  kind 
need  be  averred  in  any  complaint  under  a  law  forbidding  the  sale 
of  intoxicating  liquors,  was  held  constitutional,  on  the  theory  that 
since  the  l^slature  could  change  the  burden  of  averring  and 
proving  negative  allegations  by  placing  the  exceptions  in  another 
portion  of  the  same  statute,  it  could  "accomplish  the  same  result 
by  direct  and  original  enactment.  '**'  ^ 

A  similar  principle  which  would  permit  very  general  charges 
also  exists.  When  an  offense  is  prohibited  in  general  terms  in 
one  section  of  the  statute,  and  in  another  entirely  distinct  section^ 
the  acts  are  specified  of  which  the  offense  consists,  it  is  not  necessary 

^  Comm.  V.  Shannihan,  145  Mass.  99  (1687);  State  v.  Stretter,  81  Atl.  Rep» 
922  (Vt.,  1911). 

••State  V.  Breeder,  90  Mo.  App.  156  (1901);  Mayer  v.  State,  64  N.  J.  L. 
323  (1900). 

••State  V.  Bee  wick,  13  R.  I.  311  (1883). 

•^  For  a  legislative  claim  of  a  rght  to  deal  directly  with  averments  of  nega* 
tive  allegations,  see  Mass.  R.  L.,  1902,  c.  218,  S37. 
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that  anything  but  the  general  description  should  be  set  out  in  an 
indictment."  If  by  changing  the  form  of  the  statute  creating 
the  offense  the  legislature  can  make  general  charges  sufficient,  it 
can  constitutionally  accomplish  the  same  result  by  direct  enactment. 

That  the  indictment  need  not,  under  our  constitutions,  directly 
state  what  is  to  be  proved  may  be  shown  by  another  class  of  cases. 
The  statutes  defining  what  is  commonly  known  as  the  crime  of 
obtaining  by  false  pretences,  in  some  jurisdictions,  call  such  offense 
larceny,  and  the  courts  have  held  that  a  common  law  count  for 
larceny  may  be  sustained  by  proof  of  false  pretences.  The  ele- 
ments of  common  law  larceny  and  of  false  pretences  are  very 
different,  but  the  cases  hold  that  "take,  steal  and  carry  away" 
charges  larceny  and  larceny  includes  false  pretences  and  therefore 
the  accused  is  adequately  forwamed.**  And  similarly  a  conviction 
may  be  had  in  West  Virginia  on  an  indictment  charging  simple 
larceny,  "not  only  for  simple  larceny  but  for  receiving  and  con- 
cealing stolen  goods,  obtaining  under  false  pretence,  or  embezzle- 
ment. "*«  This  is  because  statute  law  declares  these  offenses  lar- 
ceny. It  is  obvious  that  only  the  elements  of  simple  larceny  are 
alleged  by  sucn  indictment.  In  Massachusetts  a  statute  already 
noted*^  makes  a  charge  of  "stealing"  equivalent  to  a  charge  of 
larceny,  embezzlement  and  obtaining  by  false  pretences,  and  this 
was  held  constitutional.**  The  accused  person  is  held  to  be  fully 
protected  from  surprise  by  his  right  to  demand  a  bill  ofparticulars.*' 

The  most  complete  and  universal  substantiation  of  the  propo- 
sition that  any  form  of  charge  which  as  a  matter  of  fact  gives  the 
accused  person  fair  notice  is  constitutional  is  to  be  found  in  indict- 
ments which  charge  the  most  ^rious  offense  known  to  the  law, 
murder  in  the  first  degree.  As  is  generally  known,  the  American 
States,  almost  without  exception,  have  by  statute  divided  the  offense 
of  common  law  murder  into  two  degrees.  The  earliest  statute  to 
that  effect  and  the  one  that  may  be  taken  as  typical  of  all  the  others 
was  passed  in  Pennsylvania  in  1794.*^    It  reads: 

»  State  V.  Casey,  45  Mc.  435  (1858). 
*  Anable  v.  Comm.,  24  Grat.  563  (Va.,  1873). 
••State  V.  Lewis,  72  S.  E.  Rep.  475  (W.  Va.,  191 1). 
^  Mass.  R.  L.,  1902,  c.  218,  S38. 
•*  Comm.  V.  Kelly,  184  Mass.  320  (1903). 

••State  V.  Lewis,  72  S.  E.  Rep.  475  (W.  Va.,  191 1);  Comm.  v.  King,  202 
Mass.  379  (1909). 

**  Act  of  Apr.  22,  1794,  is;  Smith's  Laws,  Vol.  II,  p.  187. 
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"AH  murder  which  shall  be  perpetrated  by  means  erf 
poison,  or  lying  in  wait  or  by  any  other  kind  of  wilful  deliberate 
and  premeditated  killing;  or  which  shall  be  committed  in  the 
perpetration  of,  or  attempt  to  perpetrate,  any  arson,  rape, 
robbery,  or  burglary, — shall  be  murder  in  the  first  degree;  and 
all  other  kinds  of  murder  shall  be  deemed  murder  in  the  second 
degree." 

It  is  obvious  that  no  person  can  be  convicted  of  murder  in 
the  first  degree  unless  it  be  proved  that  he  killed  with  deliberate 
premeditation  or  by  one  of  the  other  methods  enumerated.  It  is 
therefore  certain  that,  under  the  common  law  rules  of  pleading 
and  most  definitions  of  essential  elements,  deliberate  premeditation 
should  be  charged  in  any  indictment  for  murder  in  the  first  degree, 
as  an  essential  element  of  the  offense.  But  the  Pennsylvania 
statute  above  noticed,  further  provides: 

"And  the  jury  before  whom  any  person  indicted  for  mur- 
der shall  be  tried,  shall,  if  they  find  such  person  guilty  thereof, 
ascertain  in  their  verdict  whether  it  be  murder  in  the  first  de- 
gree or  second  degree." 

This  was  interpreted  to  mean  that  the  common  form  of  indict- 
ment for  murder  was  sufficient,**  and  constitutionally  so.  Some 
twenty-six  or  more  states  have  followed  this  decision.** 

The  legislature  of  Pennsylvania  later  simplified  the  indictment 
for  murder.    Copying  an  English  statute.*^  it  enacted  that: 

"  In  any  indictment  for  murder  it  shall  not  be  necessary  to 
set  forth  the  manner  in  which,  or  the  means  by  which,  the 
death  of  the  deceased  was  caused,  but  it  shall  be  sufficient  in 
every  indictment  for  murder  to  charge  that  the  defendant  did 
feloniously,  wilfully  and  of  his  malice  aforethought  kill  and 
murder  the  deceased." 

This  statute"  was  enacted  into  law  in  ten  or  more  other  states. 
The  effect  of  this  statute  is  to  make  sufficient  an  indictment 
which  charges  merely  the  essential  elements  of  common  law  mur- 
der, and  it  has  been  held  that  upon  an  indictment  which  charges 
"that  A.  B.  did  feloniously,  wilfully,  and  of  his  malice  aforethought 
kill  and  murder  C.  D.,"  the  accused  person  may  be  convicted  of 

••White  V.  Comm.,  6  Binn.  179  (Pa.,  1813). 
••  Bishop,  New  Cr.  Pro..  Vol.  II,  5584,  note  6. 
•^  14  &  15  Vict.,  c.  100,  §6  (1851). 
••Act  of  Mar.  31,  i860,  §20,  P.  L.  433. 
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murder  in  the  first  degree.**  Bishop  in  his  work  on  Criminal 
Procedure,"*  points  out  that  neither  the  common  law  form  of  in- 
dictment nor  the  legislative  form  above  set  out  charge  the  deliber- 
ate premeditation  which  must  be  proved  to  establish  murder  in 
the  first  degree.  His  arguments  to  that  effect  are  unanswerable. 
These  forms  do  not  directly  charge  deliberate  premeditation  and 
under  the  common  law  rules  would  be  insufficient.  His  conclusion 
is  that  the  l^slatures  had  no  power  to  prescribe  these  forms  as 
sufficient,  and  that  they  are  unconstitutional.  In  so  holding  he 
condemns  as  erroneous  the  decisions  of  some  twenty-five  or  more 
<x>urts,  including  the  United  States  Supreme  Court."*  He  cites  in 
support  of  his  positions  the  decisions  of  some  ten  states,  in  but  few 
of  which  the  flat  question  of  constitutionality  was  raised. 

It  is  submitted  that  the  more  numerous  decisions  are  correct, 
that  the  forms  are  constitutional.  But  "how  can  they  be  consti- 
tutional if  they  omit  an  essential  element  of  the  offense?*'  will  be 
asked.  The  only  answer  is  that  the  indictment  need  not  allege  all 
the  essential  elements  of  the  offense  in  order  to  be  constitutional. 
The  indictment  which  contains  sufficient  matter  to  enable  the  ac- 
cused to  prepare  his  defense  is  constitutional.  This  the  indictment 
for  murder  does.  No  attorney  for  a  person  accused  of  murder  has 
ever  justly  claimed  that  he  did  not  get  a  fair  trial  because  this 
form  of  indictment  enabled  the  prosecution  to  surprise  him.  If 
any  person  had  been  unjustly  hung,  being  unable  to  present  his 
defense  because  he  did  not  expect  deliberate  premeditation  to  be 
shown  under  the  charge,  the  newspapers  would  have  been  full  of  it. 
Accused  persons  get  a  fair  trial  in  Canada  where  the  charge  reads 
that  ''A  murdered  B'*"*  and  a  fair  trial  is  all  that  the  constitutions 
require. 

Thus  the  courts  have  held  that  an  indictment  which  shows 
that  the  prosecution  intends  to  prove  one  of  two  offenses  (murder 
in  the  first  degree  or  murder  in  the  second  degree)  or  that  the  prose- 
cution intends  to  prove  one  of  three  offenses  (larceny,  embezzle- 

"  Goeraon  v.  CommM  99  Pa.  388  (1882);  Rowan  v.  State,  30  Wis.  129  (1872); 
Cranes  v.  State.  45  N.  J.  L.  347  (1883);  State  v.  Noakes,  70  Vt.  247  (1897); 
Andrews  v.  People.  33  Colo.  193  (1905);  People  v.  Stubenvoll,  62  Mkh.  329 
-{iSdd);  State  v.  Sheppard,  49  W.  Va.  582  (1901). 

»<»VoI.  II.  §§568-577. 

»~  Danes  v.  Utah  Ter.,  151  U.  S.  262  (1893). 

*•  §852,  form  64. 
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ment,  or  false  pretences)  is  constitutional.  They  should,  there- 
fore, not  hesitate  to  hold  that  an  indictment  which  shows  what 
single  offense  the  prosecution  intends  to  prove  is  also  constitu- 
tional even  though  such  indictment  omits  certain  elements  of  that 
offense  which  may  fairly  be  inferred  from  what  the  indictment 
does  state."' 

Thus  far  only  the  constitutionality  of  the  proposed  ways  of 
identifying  the  offense  have  been  discussed.  Let  us  turn  our  at- 
tention to  the  constitutionality  of  the  proposals  regarding  those 
averments  which  serve  to  individualize  the  transaction. 

The  full  effect  of  all  the  proposals  in  regard  to  such  averments 
is  that  these  averments  may  be  inserted  in  the  charge  by  the  prose- 
cuting officer  at  any  time  sufficiently  prior  to  the  trials  to  enable 
the  accused  to  prepare  his  defence  thereto,  and  that  if  the  accused 
fails  to  ask  for  such  particulars  he  will  be  deemed  to  have  waived 
his  right  thereto. 

It  requires  no  argument  to  demonstrate  that,  where  the  con- 
stitution of  the  jurisdiction  does  not  require  procedure  by  indict- 
ment, the  complete  charge  may  constitutionally  be  made  upon 
any  number  of  documents  found  by  any  number  of  the  department? 
of  the  court;  the  prosecuting  officer  may  present  the  entire  charge 
in  one  or  more  informations  or  the  grand  jury  may  present  part 
of  the  charge  in  an  indictment  and  the  prosecuting  officer  present 
the  other  part  in  a  bill  of  particulars.  All  that  is  constitutionally- 
necessary  is  that  the  accused  be  given  the  right  to  demand  that 
some  department  or  departments  of  the  court  inform  him  of  the 
nature  and  cause  of  the  accusation  against  him."«  The  doubtful 
question  is  whether  a  formal  charge  found  by  a  grand  jury  which 
shows  what  offense  is  charged,  but  does  not  individualize  the 
transaction  constituting  the  offense,  is  an  ''indictment"  in  the  sense 
in  which  it  is  used  in  those  constitutions  which  require  trial  by- 
indictment. 

*••  See  Paralso  v.  U.  S.,  207  U.  S.  369  (1907),  approved  in  Weems  v.  U.  S., 
217  U.  S.  349  (1909).  Holmes,  J. :  '  The  bill  of  rights  for  the  Philippines,  giving 
the  accused  the  right  to  demand  the  nature  and  cause  of  the  accusation  against 
him,  does  not  fasten  forever  upon  those  islands  the  inability  of  the  seventeenth 
century  common  law  to  understand  or  accept  a  pleading  that  did  not  exclude 
every  misinterpretation  capable  of  occurring  to  intelligence  fired  with  a  desire- 
to  pervert. " 

^^  Comm.  V.  Kelly,  184  Mass.  320  (1903). 
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At  common  law  indictments  for  certain  offenses  were  held  good 
and  sufficient  which  contained  absolutely  no  allegations  to  differ- 
entiate the  transaction  upon  which  the  prosecution  intended  to 
rely  from  other  transactions  of  the  same  character.  Indictments 
for  barratry,  affray,  being  a  common  scold  and  being  a  common 
night-walker"'  contained  no  such  allegations.  The  averments 
of  time  and  place  which  such  indictments  contained  did  not  identify 
the  transaction  because  the  prosecution  was  never  bound  to  prove 
the  time  and  place  alleged."*  Similarly,  under  statutes,  indict- 
ments have  been  held  good,  valid  and  constitutional  which  contain 
no  individualizing  allegations."^ 

When  prosecuted  for  these  common  law  and  statutory  offenses 
the  accused  was  usually  given,'  on  request,  a  bill  of  particulars 
stating  the  transaction  to  be  proved;  but  the  right  to  a  bill  was  not 
absolute,  being  dependent  upon  the  discretion  of  the  court.  If 
the  right  to  a  bill  is  absolute,  as  is  proposed,  it  seems  certain  that 
the  few  courts  which  held  similar  indictments  unconstitutional 
would  decide  differently.  If,  in  certain  offenses,  no  individualizing 
•allegations  are  required,  why  should  they  be  required  in  any  indict- 
ment? 

If  the  indictment  for  murder  be  taken  as  an  illustration,  it 
will  be  noticed  that  in  those  states  which  have  adopted  the  English 
statu te"«  which  dispenses  with  any  allegation  of  the  means  by 
which  the  murder  was  committed,  the  indictment  contains  but  one 
averment  to  identify  the  transaction,  namely,  the  name  of  the  per- 
son killed.  Numerous  cases><^  hold  that  this  is  all  that  is  consti- 
tutionally required  and  no  cases  hold  otherwise. 

It  may  be  said  that  since  it  is  possible  to  kill  a  man  but  once, 
the  giving  of  his  name  is  an  absolutely  certain  identification  of  the 
transaction.  This  would  be  so  if  every  person  had  a  different 
name,  but  it  so  happens  that  there  are  many  duplicated  names, 

"•  Ut  supra,  p^e  563,  notes  51,  52  and  53. 

^••Archbold,  Cr.  PI.  and  Prac.,  24  Ed.,  pp.  356,  357. 

^^  Slave  trading,  Schwartz  v.  State,  37  Ala.  360  (1861);  liquor  selling,  State 
V.  Hodgson,  66  Vt.  134  (1893),  following  State  v.  O'Neil,  58  Vt.  140  (1885): 
aflGirmed  as  "due  process  of  law"  at  least,  in  O'Neil  v.  Vt.,  144  U.  S.  323  (1891); 
State  V.  Casey,  45  Me.  435  (1858);  contra,  Jones  v.  Sute,  136  Ala.  118  (1903); 
McLaughlin  v.  State,  45  Ind.  338  (1873). 

»« 14  &  15  Vict.,  c.  100,  j6. 

^ State  V.  Noakes,  70  Vt.  247  (1897);  and  others,  ul  mpra  p.  573.  note  99. 
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twenty-two  "John  Smiths"  being  listed  in  the  current  telephone 
directory  for  Philadelphia.  Which  one  of  many  millions  of  per- 
sons whose  names  are  unknown  to  the  grand  jury  is  meant  when 
the  grand  jury  charges  John  Doe  with  the  murder  of  a  "person 
whose  name  is  unknown  to  the  grand  jury?" 

Therefore  in  this  exceptional  case  the  indictment  for  murder 
contains  no  allegation  identifying  the  transaction  and  in  the  pre- 
paration of  his  defense  the  accused  person  is  forced  to  rely  upon 
information  not  contained  in  the  indictment.  In  this  case  the 
indictment  is  constitutional  and  no  great  complaint  has  ever  been 
made  of  its  unfairness.  Even  when  the  name  of  the  person  killed 
is  given,  it  is  by  statute  in  most  of  the  jurisdictions  permitting  this 
short  form  amendable  ;^^*  so  none  of  these  indictments  contain  any 
authoritative  individualizing  allegation. 

Thus  the  courts  are  very  lax  in  the  rules  governing  indictments 
for  the  most  serious  offense.  Could  they  constitutionally  be  as 
lax  in  charging  other  offenses,  offenses  which  may  be  repeated 
time  and  time  again,  against  the  same  person?  Would  an  indict- 
ment which  did  not  individualize  the  transaction  at  all  when  charg- 
ing larceny  or  some  kindred  offense  be  constitutionally  an  indict- 
ment? The  name  of  the  person  defrauded  is  all  that  is  necessary 
when  charging  the  obtaining  of  money  or  property  by  the  confidence 
game."^  In  charging  larceny  and  some  other  offenses  the  name  of 
the  owner  and  the  allegation  that  "money  "  was  stolen  are  sufficient, 
"money"  meaning  any  currency  and  negotiable  paper."*  Twenty- 
two  or  more  other  states  have  statutes  permitting  this  form  of 
charge.  It  has  been  held  unconstitutional  to  allege  that  A.  B. 
embezzled  "the  property"  of  C.  D.  without  describing  the  pro- 
perty."* But  the  accused  had  no  absolute  right  to  a  bill  of  par- 
ticulars in  this  jurisdiction  and  it  does  not  follow  that  the  decision 
would  have  been  the  same,  had  he  such  right. 

The  statutes  permitting  amendment  of  indictments  cover 
almost  all  the  allegations  which  identify  the  transaction  in  indict- 
ments for  the  offenses  which  occur  most  frequently.     These  sta- 

"•  State  V.  ToUa,  72  N.  J.  L.  515  (1905). 

^  Gfaham  v.  State,  181  111.  477  (1899). 

"*  State  V.  Barr,  61  N.  J.  L.  131  (1897);  State  v.  Terry,  109  Mo.  601  (1891).. 

^  State  V.  Silverman,  82  Atl.  Rep.  536  (N.  Hamp.,  1912). 
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tutes  have  frequently  been  held  constitutional;"^  and  if  a  given 
name  or  description  may  be  changed,  why  should  there  be  any 
necessity  for  the  insertion  of  any  name  or  description  in  the  first 
place,  other  than  that  which  is  necessary  to  show  what  offense  is 
intended? 

Objection  for  lack  of  particularity  comes  too  late  after  the 
verdict;  which  would  not  be  so  if  the  indictment  lacking  such  par- 
ticularity were  not  a  constitutional  indictment,  sufficient  to  give 
the  court  jurisdiction."*  The  cases  are  not  numerous  enough  to 
show  whether  there  is  any  limit  to  the  lack  of  particularity  by 
verdict. 

Names  and  descriptions  which  cannot  be  ascertained  by  the 
grand  jury  may  be  omitted,  provided  that  they  are  not  essential 
constituents  of  the  offense,"*  which  means  that  the  indictment 
need  only  show  what  offense  is  intended.  Necessity  will  not  make 
constitutional  an  indictment  otherwise  unconstitutional. 

All  these  lines  of  precedent  lead  to  the  one  conclusion,  namely 
that  the  indictment  which  shows  what  offense  is  intended  is  an  in- 
dictment within  the  constitutional  sense  of  the  term.  Or  following 
the  distinction  taken  in  Newcamb  v.  State,^^''  quoted  with  approval 
in  State  v.  SchneU,^^*  an  indictment  need  only  show  the  "nature" 
of  the  accusation.  The  "cause"  may  be  learned  by  the  accused 
elsewhere,  and  the  proposal  is  to  inform  him  of  the  "cause"  by  a 
bill  of  particulars. 

An  objection  to  this  proposal  to  permit  the  placing  of  all  alle- 
gations identifying  the  transaction  in  a  bill  of  particulars  will  be 
made  on  the  grounds  that  the  indictment  would  not  show  for  what 
transaction  the  jury  indicted  the  accused.  The  grand  jury  might 
have  found  cause  to  send  him  to  trial  for  one  transaction  and  he 
might  be  put  on  trial  for  another.  The  answer  to  this  is  that  no 
indictment  so  identifies  the  transaction  that  by  no  possibility 
could  the  transactions  heard  by  the  grand  jury  and  the  petit  jury 
be  different.     The  more  numerous  the   distinct   allegations   of 

"*  See  Bishop,  New  Cr.  Pro..  Vol.  I.  8S97-98. 

"*  State  V.  Carter,  51  La.  Ann.  442  (1899);  Dunbar  v.  U.  S.,  156  U.  S.  185 

(1894). 

"*  Lang  V.  State,  4«  Fla.  595  (1900). 
"» 37  Miss.  383-397  (1859). 
^24  W.  Va.  767  (1884). 
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the  indictment*  the  less  possibility  will  there  be  of  such  a  happen- 
ing, but  it  always  exists.  Two  men  of  the  same  name  may  have 
been  killed;  similar  property  may  have  been  stolen  from  persons 
of  the  same  name.  The  rules  of  the  common  law  said  to  be  so 
framed  as  to  make  impossible  such  a  happening  were  purely  arbi- 
trary. An  indictment  which  charged  the  stealing  of  ''personal 
property"  from  John  Smith  was  bad  even  though  John  Smith  had 
but  one  chattel,  and  the  indictment  which  charged  the  stealing 
of  "one  gold  watch"  from  John  Smith  was  good  even  though  John 
Smith  had  a  thousand  gold  watches. 

The  courts  have  sometimes  said  that  an  indictment  which 
permits  of  the  result  that  the  defendant  may  be  put  on  trial  for 
transactions  not  heard  by  the  grand  jury  would  be  unconstitu- 
tional,"* never  seeming  to  notice  that  most  indictments  do  permit 
of  such  result.  Since  time  is  immaterial,  the  grand  jury  may  have 
heard  evidence  as  to  an  assault  committed  on  January  i,  and  the 
trial  jury  as  to  an  assault  on  February  i. 

Another  line  of  cases  shows  that  the  courts  do  not  recognize 
any  right  of  the  accused  to  be  tried  for  the  transaction  for  which 
he  has  been  indicted.  If  upon  an  indictment  charging  but  one 
offense,  the  prosecuting  officer  starts  to  offer  evidence  tending  to 
prove  two  or  more  transactions,  each  constituting  the  offense  charged, 
he  will  be  stopped  by  the  court  and  compelled  to  elect  which  trans- 
action he  will  prove.  And  in  none  of  the  cases  dealing  with  election 
do  we  find  an  intimation  that  the  prosecution  must  elect  to  prove 
the  transaction  to  which  the  witnesses  before  the  grand  jury  swore."* 
The  only  persons  who  are  prejudiced  by  the  lack  of  this  right  to 
have  the  transaction  identical  are  the  persons  who  have  committed 
numerous  offenses  of  the  same  character,  and  for  them  the  law  does 
not,  and  should  not,  have  much  consideration. 

The  proposal  to  permit  amendment  of  all  allegations  individu- 
alizing the  transaction  is,  when  applied  to  information,  merely  a 
statement  of  the  common  law.  Informations  were  always  amend- 
able by  the  prosecuting  officer  who  presented  them. 

When  applied  to  indictments  it  is,  as  before  noted,"^  an  exten- 

^  State  V.  Mace,  72  Me.  64  (1884);  McLaughlin  v.  |Sute,  45  Ind.  338  (1873). 
'^See  Report  of  Commissioners  for  Simplification  of  Criminal  Pleadings, 
Mass.,  Senate  Doc.  No.  234  (1899). 
^P.  555 
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sion  of  the  English  statute^*'  now  commonly  adopted  in  the  various 
states  of  the  United  States.  This  statute  has  frequently  been  held 
constitutional.^'*  The  United  States  Supreme  Court,  in  a  case 
already  noted,^**  held  that  no  indictment  could  be  constitutionally 
amended.  Inasmuch  as  there  was  no  Federal  statute  permitting 
amendment,  the  court  could  have  held  on  common  law  principles 
that  the  amendment  was  improper  without  going  to  the  extreme 
of  holding  any  amendments  unconstitutional.  This  decision  does 
not  overweigh  the  numerous  decisions  of  the  state  courts  and  in 
view  of  the  more  liberal  attitude  shown  in  the  more  recent  cases 
it  is  submitted  that  a  Federal  statute  permitting  amendment  would 
be  held  constitutional  by  the  Supreme  Court. 

With  this  discussion,  this  system  of  criminal  accusation  is 
submitted  to  the  consideration  of  those  persons  who  are  interested 
n  the  reform  of  criminal  procedure.  The  fact  that  the  system 
is  in  practical  operation  in  Canada,  New  Zealand  and  India,  proves 
that  the  system  is  workable.  Precedents  for  the  various  features 
of  the  system  have  been  found  at  common  law  and  in  statutes  in 
force  in  different  jurisdictions.  The  different  features  have  been 
held  constitutional  and  it  is  submitted  that  the  entire  system  is  con- 
stitutional in  that  it  secures  to  the  accused  his  right  to  "demand 
the  nature  and  cause  of  the  accusation  against  him''  and  all  the 
essential  advantages  of  the  common  law  procedure  by  indictment. 

L.  Pearson  Scoit. 

University  of  Pennsykania,  June,  1913. 

"» 14  &  15  Vict.,  c.  100,  (i. 

""State  V.  Tolla,  72  N.  J.  L.  515  (1905);  People  v.  Johnson,  104  N.  Y.  211 
(1887);  Rough  V.  Comm.,  78  Pa.  495  (1875);  Sute  v.  Craighead,  32  Mo.  563 
<i862). 

^ExparU  Bain,  121  U.  S.  i  (1886). 
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In  an  article  devoted  to  the  American  Institute  of  Interna- 
tional Law  which  appeared  recently  in  the  Revue  G^n^rale  de 
Droit  International  Public,^  the  distinguished  French  publicist, 
Monsieur  de  Lapradelle,  said:  "For  the  moment,  it  is  only  a 
purpose,  but  of  the  kind  that,  as  soon  as  conceived,  is  executed. 
It  is  only  a  proposition,  but  of  the  kind  that,  as  soon  as 
formulated,  is  accepted.  In  short,  it  is  only  a  project,  but  of  the 
kind  that,  as  soon  as  formed,  is  realized."  The  association  so 
warmly  commended  by  Professor  de  Lapradelle  has  indeed  come 
into  existence.    It  was  declared  founded  on  October  12,  1912. 

It  will  perhaps  be  interesting  to  give  a  brief  sketch  of  the 
origin  of  the  new  Institute,  and  the  steps  taken  to  secure  its  or- 
ganization before  attempting  to  outline  in  summary  form  its  field 
of  action.  The  idea  originated  with  Mr.  Alejandro  Alvarez, 
Counsellor  of  the  Ministry  of  Foreign  Affairs  of  Chile,  member  of 
the  Permanent  Court  of  Arbitration  of  The  Hague,  and  Mr.  James 
Brown  Scott,  member  of  the  Institute  of  International  Law,  tech- 
nical delegate  to  the  Second  Hague  Peace  Conference,  and  formerly 
solicitor  for  the  State  Department  of  the  United  States,  in  the 
course  of  an  interview  at  Washington,  in  June,  191 1.  They  were 
discussing  the  relations  which  should,  but  unfortunately  do  not^ 
exist  between  the  Republics  of  the  Western  Hemisphere,  and  it 
occurred  to  them  that  the  field  of  international  law  furnished  a 
common  ground  of  contact,  as  well  as  of  social  and  intellectual 
co-operation.  The  political  relations  of  the  various  countries 
are  matters  for  the  foreign  offices  of  the  respective  countries  to 
determine  and  control;  the  commercial  relations  for  the  foreign 
offices  and  the  men  of  affairs;  the  educational  relations  for  the 
universities  and  scientific  conferences ;  but  no  steps  heretofore  had 
been  taken  unofficially,  so  far  as  they  knew,  to  bring  together  the 
publicists  who,  separated  by  vast  distances,  to  which  Americans 
are  accustomed,  and  the  frontiers  of  their  respective  countries 
each  with  special  interests,  nevertheless  were  beset  with  the  trouble- 

*Vol.  19  (i9")»  pp.  I-VII 
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some  and  perplexing  question  of  international  law  and  the  prin- 
ciples of  justice  which  should  dominate  foreign  relations,  if  their 
respective  countries  were  to  live  and  grow  in  that  peace  and  har- 
mony which  become  members  of  the  society  of  nations.  As  a 
result  of  this  interview  they  decided  to  address  a  confidential  note 
to  their  friends  in  the  Republics  of  Latin  America,  and  on  October 
10,  191 1,  a  note  was  sent  explaining  the  nature  and  scope  of  a 
proposed  Institute  of  International  Law  similar  to,  but  not  wholly 
identical  with,  the  Institute  of  International  Law,  which  has 
rendered  such  distinguished  service  to  the  world  at  large.  The 
replies  to  the  note  of  October  10,  191 1  heartily  endorsed  the  pro- 
ject, and  its  promoters  were  greatly  encouraged  by  the  promise 
of  co-operation  which  every  reply  contained.  The  note  called  at- 
tention to  the  solidarity  which  exists  between  the  states  of  the 
New  World,  due  in  large  part  to  the  fact  that  America  is,  geo- 
graphically speaking,  separated  from  the  Old  World  as  well  as 
from  its  political  traditions;  that  to  preserve  this  solidarity  arising 
from  the  nature  of  things  and  from  the  history  of  the  American 
countries,  and  to  develop  what  may  be  called  the  American  con- 
science, political  bonds  are  as  impossible  as  they  are  unsatisfac- 
tory; that  the  relations  which  should  exist  between  the  republics 
can  only  be  determined  by  scientific  study  and  co-operation;  that 
these  could  best  be  brought  about  by  the  creation  of  an  Institute 
which  should  study  the  principles  of  international  law,  examine 
American  problems  and  situations  in  the  light  of  international 
law,  and  where  it  was  lacking  or  inadequate,  to  develop  such  prin- 
ciples, based,  however,  upon  the  spirit  if  not  the  letter  of  the 
system  of  international  law  to  which  all  states  are  necessarily 
parties.  It  was  felt,  however,  that  the  proposed  Institute  should 
attempt  not  merely  to  define  and  give  precision  to  rules  of  inter- 
national law;  to  state  and  decide  what  may  be  called  American 
problems  by  its  application;  but  to  popularize  international  law 
in  all  parts  of  the  Western  Hemisphere  by  securing  the  establish- 
ment of  national  or  local  societies  of  international  law  in  every 
American  capital,  so  that  an  enlightened  public  opinion  might  be 
created,  which  would  in  time  insist  that  intercourse  between 
American  states  and  differences  which  may  arise  between  them, 
be  determined  by  the  rules  of  law  and  justice. 

The  proposers  of  the  Institute  were  unwilling  to  trust  their 
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own  judgment,  although  approved  by  their  friends  in  Latin  Amer- 
ica. They  felt  that  they  might  be  unconsciously  the  victims  of 
enthusiasm.  They,  therefore,  addressed  representative  members 
of  the  Institute  of  International  Law,  whose  experience  and  de- 
tachment would  enable  them  to  weigh  rightly  the  benefits  reason- 
ably to  be  expected  from  such  an  Institute  and  the  difficulties  in 
the  way  of  its  creation.  The  members  consulted  were  apparently 
as  enthusiastic  as  the  American  publicists,  as  is  evidenced  by  the 
articles  or  opinions  they  wrote,  which  have  appeared  in  the  Revue 
G4n6rale  de  Droit  International  Public.  The  mere  enumeration 
of  their  names  is  imposing  and  is  a  guarantee  of  the  usefulness, 
indeed  one  might  almost  say,  the  necessity  of  such  an  institution: 
von  Bar,  Catellani,  Dupuis,  Fauchille,  Gram,  Hegerup,  Lammasch* 
de  Lapradelle,  Lawrence,  von  Liszt,  de  Louter,  Oppenheim,  Pillet» 
Politis,  Alb6ric  Rolin,  Weiss,  Westlake.  Opinions  from  Messrs. 
Asser,  Holland  and  others  were  received  too  late  for  publication* 
but  they  will  be  included  in  a  brochure  to  be  issued  by  the  new 
Institute  containing  all  documents  relating  to  its  origin,  nature 
and  organization. 

Thus  encouraged,  Messrs.  Alvarez  and  Scott  drafted  a  con. 
stitution  and  by-laws  of  the  Institute,  which  were  sent  under  cover 
of  a  confidential  note,  dated  July  4,  1912,  for  the  consideration 
of  the  American  publicists  to  whom  the  first  communication  had 
been  sent.  The  letter  of  transmission  requested  the  gentlemen 
thus  addressed  to  sign  and  return  a  copy  of  the  constitution  and 
by-laws,  if  these  documents  met  with  their  approval,  and  to  auth- 
orize the  proposers  of  the  Institute  to  constitute  a  temporary 
organization.  The  approval  and  authorization  were  given,  and 
on  October  12,  1912,  the  new  Institute  was  declared  founded,  with 
the  following  temporary  officers:  Honorary  President,  Mr.  Elihu 
Root;  President,  Mr.  James  Brown  Scott;  Secretary  General, 
Mr.  Alejandro  Alvarez;  Treasurer,  Mr.  Luis  Anderson. 

The  constitution  and  by-laws  were  based  upon  those  of  the 
Institute  of  International  Law,  with  such  modifications  as  were 
necessary  to  apply  them  to  an  institution  of  a  somewhat  different 
character.  In  speaking  of  the  aims  and  purposes  of  the  two  in- 
stitutes, the  note  of  July  4,  1912,  said: 

''The  aims  and  objects  of  each  Institute  are  largely  indentical; 
but  in  the  formal  statement  of  the  aims  and  objects  of  the  Amer- 
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ican  Institute,  the  part  that  treats  of  war  is  of  secondary  import- 
ance, as  the  proposers  believe  that  the  principles  of  international 
law  are  generally  applicable  and  should  be  studied  and  developed 
so  as  to  maintain  the  status  of  peace,  which  so  fortunately  exists 
between  the  American  Republics.  The  proposers  of  the  Institute 
also  believe  that  it  can  best  serve  the  cause  of  international  law 
by  devoting  itself  primarily,  if  not  exclusively,  to  a  consideration 
of  the  principles  of  law  and  justice  which  regulate  the  intercourse 
of  nations,  more  particularly  the  American  Republics;  and  that 
the  Institute  will  perform  the  greatest  possible  service  to  humanity 
by  considering  the  various  means  and  agencies  and  by  devising 
the  machinery  by  which  the  normal  relations  of  nations,  based  upon 
law  and  justice,  may  be  maintained,  instead  of  dissipating  its 
energy  by  seeking  to  regulate  war  or  to  lessen  its  hardship>s.  Other 
scientific  bodies  and  writers  of  authority  may  be  trusted  to  consider 
warfare  in  its  various  aspects.  The  American  Institute  may  well 
take  peace  and  peaceful  relations  for  its  province,  although  it  may 
properly  discuss  questions  of  war,  the  rights  and  obligations  of 
belligerents,  and  neutrality." 

An  examination  of  the  constitution  shows  that  the  American 
Institute  is  democratic  and  that  it  rests  upon  the  principles  of 
federation — democratic  in  the  sense  that  it  will  be  composed  of  an 
equal  number  (five)  of  publicists  from  each  of  the  American  states, 
and  that  they  will  not  be  selected  arbitrarily  by  the  Institute 
itself,  but  by  the  publicists  composing  the  national  or  local  so- 
cieties of  international  law,  to  be  founded  in  the  capital  of  each 
of  the  American  countries.  It  is  federative  in  the  sense  that  the 
national  or  local  societies  are  affiliated  with  it,  and  that  the  mem- 
bers of  the  Institute  reconmiended  by  the  national  or  local  soci- 
eties can  properly  be  said  to  represent  them.  The  Institute  is  not 
to  meet  regularly  in  any  one  country,  although  it  may  have  per- 
manent headquarters,  and  it  is  provided  by  the  constitution  that 
the  members  of  the  national  or  local  societies  become  as  of  right 
associate  members  of  the  Institute  by  the  payment  of  the  annual 
dues.  Following  the  precedent  of  the  older  institutions,  the  mem- 
bers determine  the  policy  of  the  Institute,  and  the  associate  mem- 
bers participate  in  its  scientific  proceedings  and  discussions. 

In  announcing  the  formation  of  the  American  Institute  to 
the  American  publicists  to  whom  the  various  communications 
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were  addressed  and  who  are  considered  its  charter  membeis, 
Messrs.  Alvarez  and  Scott  took  occasion  to  state  at  considerable 
length  the  objects  of  the  Institute,  the  means  by  which  they  were 
to  be  attained,  and  to  indicate  not  only  its  relations  to  the  older 
Institute,  but  the  role  it  may  be  expected  to  play  in  the  develop- 
ment of  international  law  and  the  betterment  of  international 
relations  in  the  Western  Hemisphere.  The  object  of  the  Amer- 
ican Institute  is  declared  to  be  to  discover  the  means  of  assurii^ 
peace  and  to  strengthen  the  bonds  of  solidarity  which  nature  and 
history  have  created  between  these  states.  To  obtain  and  to 
maintain  peace,  the  founders  of  the  Institute  declare  it  necessary 
to  educate  public  opinion  and  to  quicken  its  sense  of  justice,  as 
well  as  to  subject  eidstii^  international  relations  to  juridical 
regulation.  It  is  neict  stated  that  the  new  Institute  will  endeavor 
to  aid  in  the  scientific  development  of  international  law  by  de- 
tennining  its  principles  and  giving  clearness  and  point  to  its  rules, 
at  present  vague  or  ill-defined,  when  not  non-existent.  Bearing 
in  mind  the  needs  of  actual  life,  the  ideals  of  justice,  and  the  prin- 
ciple of  solidarity,  attention  is  next  called  to  the  fact  that  the 
geographical  situation,  the  history,  and  the  political  life  of  the 
states  of  the  Western  Hemisphere  have  created  special  problems 
and  called  into  being  peculiar  situations.  As  this  matter  is  one 
of  considerable  importance,  it  is  well  to  quote  the  exact  language 
of  the  note  on  this  point: 

**  In  the  solution  of  these  problems  and  in  the  examination  of 
these  conditions,  the  general  principles  universally  accepted  must 
be  applied,  when  possible.  But,  in  default  of  such  application,  it 
will  be  proper  to  enlarge  and  even  to  develop  these  principles, 
following  the  concept  of  justice  and  keeping  in  mind  the  express 
or  tacit  desires  of  the  American  States. 

''This  aspect  of  international  law,  which  may  be  called  Am^- 
ican,  in  no  way  implies  a  desire  on  the  part  of  the  Institute  to 
create  a  special  law  for  its  continent,  different  from  universal 
international  law.  The  new  Institute  will  not  be  constructing  a 
system  of  its  own  in  regulating  the  problems  and  conditions  which 
interest  the  States  of  the  New  World,  any  more  than  the  Pan- 
American  Conferences  have  done  so.  The  States  of  America 
intend  that  international  law  shall  keep  its  true  physiognomy  and 
its  universal  character;  but  it  is  also  their  bounden  duty  to  solve 
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.together  international  problems  which  are  clearly  American  and 
which  have  thus  far  remained  unsolved.  We  are  happy  to  state 
that  our  eminent  European  colleagues  who  have  been  kind  enough 
to  encourage  us  in  our  work,  have  expressed  an  opinion  upon  this 
point  which  is  in  conformity  with  ours." 

The  note  calls  attention  to  the  advisability  of  securing  the 
preparation  by  and  for  each  state  of  the  American  continent,  of 
digests  of  international  law  similar  to,  but  less  elaborate  than 
Professor  Moore's  monumental  International  Law  Digest.  The 
preparation  and  publication  of  such  digests  will  powerfully  aid 
the  codification  of  international  law;  but  even  although  codified, 
it  will  be  necessary  to  interpret  and  to  apply  the  law  to  concrete 
cases.  The  best  and  most  acceptable  way  to  interpret  and  apply 
the  law  is,  in  the  opinion  of  Messrs.  Alvarez  and  Scott,  by  means 
of  a  permanent  court  of  justice,  as  proposed,  but  not  actually 
established  by  the  Second  Hague  Peace  Conference,  a  court  of 
justice  ''of  free  and  easy  access,  composed  of  judges  representing 
the  different  juridical  systems  of  the  world  and  capable  of  assuring 
continuity  of  arbitral  jurisprudence." 

"Finally,  it  will  be  the  purpose  of  the  Institute  to  form  and 
direct  fundamentally  the  public  opinion  of  the  American  States 
by  becoming,  as  much  as  possible,  the  organ  of  the  juridical  con- 
/sdence  of  their  continent.  Without  public  opinion,  there  can  be 
no  true  international  law.  International  law  will  find  its  real  sup- 
port in  public  opinion  rather  than  in  force,  for  public  opinion  re- 
quires that  the  law  which  is  established  shall  be  applied  every- 
where. With  this  end  in  view,  the  by-laws  of  the  new  Institute 
provide  for  the  establishment  of  national  societies,  which  will  be 
composed  of  an  unlimited  number  of  members.  One  such  society 
has  already  been  founded  in  Mexico,  and  several  are  in  process 
of  formation  in  other  countries.  It  is  our  earnest  hope  that  the 
.  charter  members  of  the  Institute  in  each  State  will  direct  all  their 
efforts  to  create  at  once  this  indispensable  organ." 

Such  are  in  brief  the  aims  and  purposes  of  the  American  In- 
stitute of  International  Law. 

The  Institute  is  created  and  it  will  enter  upon  its  work  as  sooA 
as  arrangements  can  be  made  for  its  opening  session  at  Washing- 
ton. This  will  necessarily  require  time  and  patience,  because  of 
the  great  distance  which  its  members  must  travel,  and  the  dif- 
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ficulty  which  will  no  doubt  be  experienced  in  fixing  a  suitable  date^ 
In  the  meantime,  the  officers  have  decided  to  issue  certain  publica- 
tions. As  above  stated,  the  various  documents  i  elating  to  the 
origin,  nature  and  organization  of  the  Institute  will  be  published 
in  a  brochure  and  distributed  to  the  members  and  associates  of 
the  Institute  of  International  Law  and  to  the  charter  members  of 
the  new  Institute.  This  small  volume  will  show  the  aims  and 
purposes  of  the  founders  of  the  American  Institute,  and  the  care 
and  deliberation  with  which  they  have  accomplished  their  task. 
It  will  also  show  the  friendly  spirit  in  which  the  members  of  the 
Institute  of  International  Law  have  welcomed  its  foundation^ 
which  will  in  itself  be  an  incentive  not  to  disappoint  their  expecta- 
tions. As  a  tribute  to  the  Institute  of  International  Law  as  well 
as  to  furnish  safe  and  sure  models  for  the  guidance  of  the  members- 
of  the  newer  Institute,  it  has  been  determined  to  collect  and  to 
publish  in  the  near  future  the  resolutions  and  projects  of  the  older 
Institute  from  its  organization  in  1873.  Copies  of  this  valuable 
collection  will  be  sent,  with  the  compliments  of  the  American 
Institute,  to  the  members  and  associates  of  the  Institute  of  Inter- 
national Law,  and  will  be  of  great  value  to  the  members  of  the 
new  Institute,  and  to  students  of  international  law  in  all  quarters 
of  the  globe. 

As  indicating  the  spirit  which  has  animated  its  founders,. 
Mr.  Root's  addresses  delivered  in  Latin  America  will  be  pub- 
lished in  English  and  in  Spanish  and  given  the  widest  possible 
circulation.  The  new  Institute  will  as  soon  as  possible  begin  the 
publication  of  the  treaties,  conventions,  and  international  agree- 
ments concluded  by  the  American  States  with  one  another,  and 
this  valuable  publication  will  include  the  laws,  regulations  and 
ordinances  of  each  of  the  American  Republics,  insofar  as  they  affect 
or  concern  international  law  or  international  relations.  It  is  pro- 
posed to  issue  such  a  collection  annually  in  order  that  students,, 
scholars  and  men  of  affairs  may  have  at  their  disposal  a  record 
of  each  year's  achievement. 

It  is  not  considered  necessary  to  establish  a  journal  of  inter- 
national law  to  serve  as  the  organ  of  the  American  Institute,  as 
it  is  believed  that  the  Spanish  edition  of  the  American  Joumaf 
of  International  Law  can,  with  slight  modifications,  be  made  an 
acceptable  organ  of  communication. 
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In  closing  the  note  of  October  12,  1912,  announcing  the  forma- 
ion  of  the  American  Institute,  the  founders  of  the  Society  used 
language  which  may  fittingly  close  this  article. 

''Finally,  Mr.  Elihu  Root  is  specially  entitled  to  our  profound 
gratitude.  As  statesman  and  publicist,  having  ever  at  heart  the 
promotion  of  peace  and  harmony  among  the  States  of  the  New 
World,  the  eminent  juris-consult  has  not  hesitated  to  attach  him- 
self to  our  cause.  He  heartily  commended  our  idea,  we  have  his 
support  without  reservation  to  our  project;  he  has  given  us  the 
most  striking  proof  of  his  sympathy  by  accepting  the  honorary 
presidency  of  the  American  Institute  of  International  Law.  The 
authority  of  his  name  is  for  us  the  surest  guarantee  of  success." 

Jatnes  Brawn  ScoU. 

WaskingUmt  Marckf  1Q13* 
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NOTES 

Conflict  of  Laws — Domicile  of  an  Incompetent — In 
attempting  to  determine  the  domicile  of  a  lunatic  or  incompetent 
the  degree  of  insanity  should  be  the  first  inquiry.  The  question 
is  not  as  to  insanity  qua  insanity,  but  as  to  whether  at  a  particular 
time  a  person  had  sufficient  mentality  to  intend  to  establish  a 
domicile  at  the  place  he  was  then  living  in  or  to  change  his  domicile 
from  that  place  to  another.*    The  Supreme  Court  of  New  Hamp- 

*  Wharton,  Conflict  of  Laws,  3rd  Ed.,  p.  11  v  "The  test,  however,  of  the 
power  of  an  adult  to  change  his  own  domicile,  is  his  capacity  to  do  the  acts  and 
form  the  intention  requisite  to  such  a  change  with  understanding  and  reason, 
and  not  his  general  condition  as  sane  or  insane. " 

Culvert  App.,  48  Conn.  165  (1880),  in  which  the  court  said  that  while  the 
deceased  did  not  have  sufficient  mentality  to  manage  his  affairs,  still  he  was  able 
to  decide  where  he  preferred  to  live. 

Holyoke  v.  Haskins,  5  Pick.  26  (Mass.,  1827).  "There  are  those,  and  not  a 
few,  who  may  be  unable  to  manage  their  property  and  other  concerns  with  good 
judgment  and  discretion,  and  nera  guardians  to  protect  them  from  imposition, 
and  who  nevertheless  have  sufficient  understandii^^  to  choose  their  homes. " 

(688) 
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shire  has  said  in  a  leading  case:*  '*  In  no  case  at  the  present  day  is 
it  a  mere  question  whether  the  party  is  insane.  The  point  to  be 
established  is,  whether  the  party  is  so  insane  as  to  be  incapable  of 
doing  the  particular  act  with  understanding  and  reason.  This 
would  be  the  essential  question  now,  where  marriage  is  alleged  to 
be  void  by  reason  of  insanity,  and  the  same  test  would  be  applied 
in  determining  the  question  of  capacity  to  change  the  domicile: 
Had  the  party  at  the  time  sufficient  reason  and  understanding  to 
choose  her  place  of  residence?" 

In  the  case  of  idiots,  that  is,  persons  who  from  birth  are  with- 
out intellect  and  incapable  of  forming  any  intention,*  the  same 
rules  apply  as  in  the  case  of  infants:*  they  never  acquire  sufficient 
intelligence  to  choose  a  home  for  themselves,  and  are  dependent 
on  those  in  whose  custody  they  are  placed.  The  same  is  true  of 
an  infant  who  becomes  insane  during  his  minority,  and  never 
thereafter  attains  sufficient  intelligence  to  select  a  residence  for 
himself;  likewise  as  to  one  who  becomes  insane  after  his  majority, 
but  who,  up  to  the  time  of  seizure,  has  never  acquired  a  domicile 
of  choice.' 

When  the  insanity  does  not  appear  until  after  a  domicile  of 
choice  has  been  acquiml,  the  situation  may  become  more  compli- 
cated, and  there  is  a  resulting  diversity  in  the  authorities.  Whether 
a  committee  has  been  appointed  or  not,  the  primary  question  is 
still  as  to  the  degree  of  insanity.  The  appointment  of  a  com- 
mittee is,  of  course,  evidence  as  to  the  mental  state  of  the  alleged 
incompetent:  it  should  not,  however,  be  deemed  conclusive,  for 
a  man  may  not  be  able  to  manage  his  property  or  protect  himself 
from  imposition,  and  yet  be  perfectly  competent  to  decide  as  to 
his  domicile.*  When  such  a  degree  of  sanity  has  never  existed 
since  the  incompetent  became  insane,  the  question  as  to  his  domi- 
cile hinges  upon  the  appointment  of  a  committee.' 

The  English  rule  seems  to  be  that  the  committee  or  guardian 
cannot  change  the  domicile  of  the  incompetent,  and  that  it  remains 

•  Concord  v.  Rumney,  45  N.  H.  423  (1864). 

•  Bouvier,  Rawle,  Rev.,  Vol.  I,  p.  976. 

^  Upton  V.  Northbridge,  15  Mass.  237  (1818);  Alexandria  v.  Bethlehem,  z 
Harr.  119  (N.  J.  L.,  1837);  Payne  v.  Dunham,  29  111.  125  (1863);  Rex  v.  Inhab. 
of  Much  Cowarne,  2  B.  &  A.  861  (Eng..  1831)— Parke,  J.:  "If  the  pauper  were 
a  minor  he  would  have  continued  unemancipated.  Now  it  is  found  he  was  in- 
capable of  maintaining  and  taldnp;  care  of  himself  though  imbecility  of  mind; 
he  must  therefore  be  considered  m  the  same  situation  as  if  he  had  remained  a 
minor. " 

*Sharpe  v.  Crispin,  i  P.  &  M.  611  (Eng.,  1869);  Washington  v.  Beaver,  3 
W.&S.548(Pa.,  1842). 

•  It  has  been  recognized  in  a  number  of  cases  that  a  lunatic  or  incompetent, 
under  the  guardianship  of  a  committee,  may  himself  change  his  domicile,  a  clear 
intent  so  to  do  bein^  shown.  Mowry  v.  Latham,  17  R.  I.  480  (1893);  Talbot  v. 
Chamberlain,  149  Mass.  57  (1890}. 

'  If  no  committee  were  appointed,  it  would  seem  that  the  incompetent's 
domicile  remains  where  it  was  when  he  became  insane.  He  has  not  the  capacity 
to  acquire  a  new  one,  and  it  is  well  settled  that  prima  facie,  a  domicile  once  ac- 
quired is  retained. 
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as  of  the  time  when  he  began  to  be  legally  treated  as  insane.*  It 
is  submitted  that  the  same  doctrine  prevails  in  this  country.*  It 
is  sometimes  stated  that  a  distinction  is  made  between  national 
and  municipal  domicile,  and  that  the  latter  is  subject  to  control 
by  the  committee."  The  cases  which  support  the  latter  view- 
involve  a  change  of  residence,  not  domicile;"  that  the  two  are  not 
synonymous  is  too  well  settled  to  require  discussion. 

In  a  recent  case  in  New  York  it  was  held  that  a  committee 
could  change  the  domicile  of  its  ward."  The  incompetent's  domi- 
cile of  origin  was  in  Canada;  he  came  to  New  York,  entered  busi- 
ness, became  naturalized,  and  clearly  acquired  a  domicile  of  choice 
at  that  place.  After  about  thirty  years*  residence  he  decided  ta 
repatriate  himself,  and  to  the  end  of  returning  to  his  birthplace  in 
Canada  for  the  rest  of  his  life,  closed  out  his  business.  He  did 
not  leave  at  once,  however,  and  while  still  in  New  York  with  the 
clearly  expressed  intention  of  leaving  shortly,  he  became  insane 
and  a  committee  was  appointed.  The  committee's  domicile  was 
the  same  as  the  incompetent's  domicile  of  origin;  they  removed 
him  thither,  where,  after  several  years  he  died  without  having 
become  sufficiently  sane  to  choose  for  himself.  On  a  question  as 
to  whether  the  New  York  probate  of  his  will  should  be  original  or 
ancillary,  the  Surrogate  held  that  he  died  domiciled  in  Canada. 

It  is  settled  law  that  a  domicile  of  origin  is  retained  until  a 
new  one  is  acquired:  the  domicile  of  origin  may  be  abandoned, 
but  since  no  one  can  be  without  a  domicile  and  there  is  none  other 
to  assign,  there  is  a  prima  facie  presumption  that  that  of  origin  is 
retained."  When  a  domicile  of  choice  is  abandoned  and  none 
other  is  acquired,  there  are  two  possibilities:  first,  that  in  the 
interim  the  domicile  of  origin  reverts,  or  second,  that  the  domicile 
of  choice  holds  until  anew  one  is  acquired."    The  first  view  seems 

"  Dicey,  Conflict  of  Laws,  2nd  Ed.,  p.  149;  Westlake,  Private  International 
Law,  5th  Ed.,  §251 ;  Bempde  v.  Johnstone,  3  Ves.  Jun.  198  (1796^. 

'btory,  Conflict  of  Laws,  8th  Ed.,  p.  49  (note);  Minor,  Conflict  of  Laws,. 
§  55;  Talbot  V.  Chamberlain,  149  Mass.  57  (1889);  Pittsfield  v.  Detroit,  52  Me. 
442  (1866);  Freeport  v.  Stephenson  Co.,  41  111.  495  (1868). 

"  Minor,  §  55. 

"  Wharton,  3rd  Ed.,  p.  114:  "Whether  a  domicile  acquired  when  sane  can 
be  divested  by  a  guardian  of  the  ward  after  the  latter  has  become  insane,  may  be 
doubted.  It  has  been  denied  in  Maine,  but  afHrmed  in  Vermont  and  Massa- 
chusetts. "  The  cases  cited  as  supporting  this  view  in  the  two  latter  states  in- 
volved a  determination  of  residence,  not  domicile.  Anderson  v.  Anderson,  42 
Vt.  350  (1870);  Holyoke  v.  Haskins,  5  Pick.  20  (Mass.,  1827);  Cutts  v.  Haskins,  ^ 
Mass.  ^42  (1813).  In  these  cases  the  jurisdiction  of  a  probate  court  depended 
on  the  mcompetent's  residence. 

The  same  rule  has  been  applied  in  the  case  of  a  minor  whose  father  and  mother 
were  dead,  where  the  question  was  in  what  town  the  minor  should  be  taxed. 
Kirkland  v.  Whately,  4  All.  462  (Mass.,  1862),  and  where  the  question  was  one 
of  jurisdiction,  Ex  parU  Bartlett,  4  Bradf.  221  (N.  Y.,  1855). 

"  Matter  of  Robitaille,  78  N.  Y.  Misc.  108  (1912). 

"  Bell  V.  Kennedy,  L.  R.  i  H.  L.  307  (1868);  Arkaman  v.  Ar  k  n,  3  Macq. 
854  (Eng.,  1861);  Price  v.  Price,  156  Pa.  617  (1893);  Shaw  v.  Shaw,  98  Mass. 
158  (1870). 

"  Dicey,  2nd  Ed.,  p.  119. 
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to  be  favored  by  the  English  authorities/*  while  in  the  main  the 
American  cases  have  adopted  the  second  possibility.^*  But  even 
supposing  that  the  English  view  was  accepted,  it  could  scarcely 
be  argued  that  the  incompetent  in  the  principal  case  had  abandoned 
his  domicile  in  New  York  before  becoming  insane.  There  must 
be  an  abandonment  animo  et  facto:  intention  alone,  no  matter 
how  clearly  expressed,  is  insufficient.^^  If  the  act  of  the  incompe- 
tent was  fulfilled  by  his  removal  by  his  committee,  yet  at  that 
time,  being  insane,  he  had  not  the  intention:  if  his  intention  was 
considered  as  continuing,  yet  the  act  of  going  was  not  his  own  act. 
In  other  words,  the  act  and  the  intent  were  never  co-existent. 
That  he  in  fact  returned  to  his  domicile  of  origin  would  only  be 
important  if  he  had  indeed  abandoned  his  domicile  of  choice;  in 
«uch  case  the  presumption  of  reversion  of  the  original  domicile 
would  be  stronger. 

Since,  then,  the  incompetent  did  not  abandon  his  domicile  of 
choice,  and  never  became  sufficiently  sane  to  acquire  of  his  own 
volition  a  new  one,  he  died  domiciled  in  New  York  unless  his  com- 
mittee had  power  by  its  own  action  to  change  his  domicile.  As 
previously  stated,  the  view  that  it  had  such  power  would  seem  to 
lDe  opposed  to  the  weight  of  authority  in  England  and  this  coun- 
try, but  under  the  peculiar  facts  of  the  case  it  is  undoubtedly  true 
that  plausible  arguments  may  be  made  in  favor  of  the  decision  of 
the  court. 

The  criticism  has  been  made  that  the  doctrine  which  allows 
a  committee  to  fix  a  lunatic's  domicile  regards  the  relation  as 
similar  to  that  of  father  and  child:  but  that  a  father  can  never 
give  his  son  a  domicile  separate  from  his  own,  and  that  therefore 
die  committee  is  given  greater  power  over  its  ward  than  a  father 
over  his  child."  It  will  be  noted  that  this  objection  does  not  apply 
to  the  principal  case,  for  there  the  incompetent's  alleged  domicile, 
as  it  happened,  simply  followed  that  of  his  committee.  Perhaps 
the  strongest  argument  for  the  decision  is  that  constructive  domi- 
cile is  a  question  of  presumed  intention.    Many  cases  have  held 

"  Uduy  V.  Uduy,  L.  R.  i  Sco.  App.  441  (1869),  per  Lord  Chelmsford:  **This 
is  the  nec^sary  conclusion,  if  it  be  true  that  an  acquired  domicile  ceases  entirely 
when  it  is  intentionally  abandoned,  and  that  a  man  can  never  be  without  a  domi- 
cile. The  domicile  of  ori^n  always  remains,  as  it  were,  in  reserve,  to  be  resorted 
to  in  case  no  other  domicile  is  found  to  exist. " 

"  MitcheU  v.  U.  S,.  21  Wall.  350  (U.  S.,  1874) ;  Vischer  v.  Visher,  12  Barb.  640 
<N.  Y.,  1851);  Shaw  V.  Shaw,  98  Mass.  158  (1867);  Price  v.  Price,  156  Pa.  617 
(1893);  Hartford  v.  Champion,  58  Conn.  268  (1890). 

"  Goods  of  Raffenel,  32  L.  f.  P.  &  M.  203  (Ens.,  1869),  is  an  extreme  case 
illustrative  of  this  principle.  The  deceased  decided  to  leave  France  after  her 
husband's  death  and  return  to  her  home  in  England.  She  boarded  an  English 
steamer  at  Calais,  but  became  ill  and  re-landed  in  France  before  the  vessel  left 
harbor.  Although  wishing  to  leave  France,  she  was  unable  to  do  on  account  of 
ill  health,  and  died  there  several  months  later.  It  was  held  that  she  retained  her 
French  domicile,  there  not  having  been  a  sufficient  act  of  abandonment. 

"  Dicey,  2nd  Ed.,  p.  149. 
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that  a  natural  guardian  may  change  a  minor  ward's  domicile,** 
but  that  an  appointed  guardian  cannot;"  this  distinction  would 
be  explained  under  the  above  proposition  by  saying  that  ties  of 
blood  and  affection  render  it  more  probable  that  the  minor  would 
wish  to  be  with  a  natural  guardian  than  with  an  appointed  guard- 
ian.*i  In  the  principal  case,  there  was  no  doubt  as  to  the  incompe- 
tent's intention  ultimately  to  return  to  Canada;  that  was  his  dom- 
icile of  origin,  and  the  domicile  of  his  committee.  Therefore,  it 
might  be  argued  that  the  incompetent's  committee  bore  the  same 
relation  to  him  as  a  natural  guardian  to  his  ward.  There  appear 
to  be  two  objections  to  this  argument.  In  the  first  place  it  is 
doubtful  whetiier  a  minor's  domicile  follows  that  of  his  father  or 
other  natural  guardian  because  in  such  case  it  may  be  presumed 
that  the  minor  would  wish  to  be  with  such  person.  A  minor  is 
under  an  absolute  disability  to  choose  for  himself  during  minority^ 
and  it  would  seem  to  be  inconsistent  to  attribute  to  him  a  pre- 
sumed intention  which  will  be  effectual  in  changing  his  domicile. 
It  would  appear  to  be  more  reasonable  that  the  law  has  simply 
made  an  exception  for  reasons  of  policy  or  otherwise  in  the  case 
of  natural  guardians,  and  has  refused  to  extend  the  exception  so 
as  to  include  appointed  guardians.  In  the  second  place,  it  is 
possible  to  draw  a  distinction  between  the  situation  of  a  minor  and 
a  lunatic  in  respect  to  this  question.  A  minor  cannot  choose 
for  himself  simply  because  of  his  minority,  while  a  lunatic  is  dis- 
qualified because  his  disease  renders  it  impossible  for  him  legally 
to  have  an  intention  or  an  appreciation  of  the  quality  of  his  acts; 
assuming  that  an  intention  may  be  presumed  and  given  effect  in 
the  case  of  a  minor,  it  does  not  seem  to  follow  necessarily  that  a 
lunatic  may  be  presumed  under  rather  similar  circumstances  to 
have  such  intention. 

In  order  to  acquire  a  domicile  the  law  requires  a  free  and  con- 
scious choice  of  residence  coupled  with  an  intention  of  remaining 
indefinitely  in  the  place  so  chosen;  to  allow  one  person  or  group 
of  persons  to  change  the  domicile  of  another  is  to  disregard  these 
fundamental  requirements.  Moreover,  there  seems  to  be  no 
reason  why  the  law  should  make  an  exception  to  the  general  rule 
in  this  instance  on  the  score  of  possible  hardship  to  the  incom- 
petent; for  the  settlement  of  his  affairs  the  last  domicile  he  has 
himself  chosen  always  remains,  and  the  committee  may  still  change 
its  ward's  residence  as  it  sees  fit  and  to  his  best  interests.  The 
fear  of  the  New  York  court  in  the  principal  case — "that  an  insane 
woman  duly  domiciled  here  could  not  then  be  returned  to  her  own 

"  Lamar  v.  Micou,  114  U.  S.  218  (1884);  Darden  v.  Wyatt,  15  La.  414  (1855); 
Dresser  v.  Co.,  49  Fed.  257  (1892);  Van  Matre  [v.  Sankey,  148  111.  356  (1893); 
Dedham  v.  Natick,  16  Mass.  135  (1819). 

••Woodward  v.  Woodward,  87  Tenn.  644  (1888);  Mears  v.  Sinclair,  i  W. 
Va.  185  (1865);  Daniel  v.  Hill,  52  Ala.  430  (1875);  HiesUnd  v.  Kuns,  8  Blackf. 
345  (Ind.,  1846). 

**  Minor,  S41. 
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family  residing  in  a  foreign  land" — ^need  never  be  realized,  if  there 
be  bom  in  mind  the  often  stated  distinction  between  residence 
and  domicile. 

5.  A. 


Common  Carriers — Elevators — Basis  of  Liability  for 
Accident— 1?£5  IPSA  LOQUITUR— Harris  v.  Guggenheim,^  in  the 
Appellate  Division  of  the  Supreme  Court  of  New  York,  is  a  late 
case  treating  of  the  liability  of  one  operating  an  elevator  to  those 
who  may  be  injured  by  it.  The  plaintiff  was  a  servant  of  one  of 
the  tenants  in  the  defendant's  building.  He  had  pushed  a  loaded 
truck  onto  the  car  of  the  freight  elevator  and,  at  the  invitation  of 
the  operator  was  himself  about  to  step  aboard.  The  car  suddenly 
dropped  a  foot  or  more,  injuring  the  plaintiff.  The  court,  in  grant- 
ing a  new  trial  said  that  if  the  jury  should  find  this  to  be  the  or- 
dinary use  of  the  freight  elevator,  consented  to  by  the  owner,  the 
unexplained  drop  was  such  an  unusual  occurrence  as  to  call  upon 
the  defendant  to  explain  it  and  rebut  fault. 

The  legal  position  of  the  owner  or  lessee  of  improved  real 
estate  who  maintains  an  elevator  on  which  passengers  are  carried, 
has  an  interest  that  grows  with  the  increase  in  the  number  of  high 
buildings.  A  brief  comment  upon  the  cases  is  not  amiss.  Roughly, 
they  adhere  to  three  theories  of  liability:  i.  He  is  a  common 
carrier  of  passengers,  and  is  liable  as  such.'  2.  He  is  not  a  com- 
mon carrier,  but  is  liable  for  the  same  high  degree  of  care  as  if  he 
were.'  3.  He  is  only  liable  for  a  failure  to  exercise  reasonable 
care,  under  the  circumstances.^ 

Perhaps  it  was  not  altogether  unnatural,  when  these  questions 
began  to  arise,  for  the  courts  to  look  for  guidance  to  other  instances 
of  transportation  rather  than  to  other  instances  of  landlord's  or 
tenant's  liability.  Whatever  may  be  said  as  to  this  analogy,  it 
is  clear  that  the  first  and  second  views  prevail  and  an  elevator 
operator  is  held,  in  most  jurisdictions  to  the  same  standard  of  care 
as  a  common  carrier.  The  law  exacts  from  him  "the  utmost  care 
and  diligence  of  a  very  cautious  person,  as  far  as  human  care  and 
foresight  can  go,"  and  mulcts  him  in  damages  "for  injury  occa- 

*  138  N.  Y.  Suppl.  1037  (1913). 

*  Deposit  Co.  V.  SoUitt,  172  111.  222  (1898);  Cooper  v.  Century  Realty  Co., 


123  S.  W.  Rep.  848  (Mo.,  1909);  Springer  v.  Ford,  189  III.  430  (1901);  Orcutt  v. 
Bldg.  Co.,  201  Mo.  424  (1906);  Mitchell  v.  Marker,  62  Fed.  139  (1894),  but  note 
a  contrary  dictum  in  Bigby  v.  U.  S.,  103  Fed.  597  (1900);  Fox  v.  Philada.,  208 


Pa.  134  (i9<H) 

» Treadwell  v.  Whittier,  80  Cal.  574  (1889);  Fox  v.  Phila.  208  Pa.  127  (1904); 
Hotel  Co.  V.  Camp,  97  Ky.  424  (1895);  Association  v.  Lawson,  97  Tenn.  367 
(1806);  Sweeden  v.  Imp.  Co.,  125  S.  W.  Rep.  439  (Ark.,  1910);  Edwards  v.  Burke, 
36  Wash,  107  (1904). 

*  Burgess  v.  Stowe,  134  Mich.  204  (IQ03);  Edwards  v.  Mfrs.  Bldg.  Co.,  27 
R.  I.  2^8  (1905);  Griffin  v.  Manice,  166  N.  Y.  188  (1901).  Inf  Gibson  v.  Trust 
Co.,  it  IS  said  that  the  question  has  never  been  raised  in  Massachusetts,  but  it  is 
to  be  noted  that  Shattuch  v.  Rand,  142  Mass.  83  (1886),  involving  an  elevator 
accident,  was  decided  upon  the  ordinary  principles  of  negligence. 
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sioned  by  the  slightest  neglect,  against  which  human  prudence 
and  foresight  might  have  guarded."  The  mere  happemng  of  aa 
accident  raises  a  presumption  of  negligence.* 

Like  many  minority  views,  the  position  taken  under  the 
third  theory  appears  the  more  logical,  and  is  ably  defended  by  its 
adherents. 

The  common  carrier  has,  from  ancient  times,  been  subjected 
to  extraordinary  responsibilities — a  survival  of  the  liability  once 
attaching  to  all  common  callings,  and  due  to  the  public  nature  of 
the  service.  From  whence,  then,  comes  the  necessity  for  apply- 
ing this  harsh  rule  to  operators  of  elevators? 

It  is  difficult  to  see  how  such  a  one  can  be  termed  in  fact  a 
common  carrier.  He  is  not  compellable  to  carry,  and  he  does  not 
seiye  the  publi6.  His  duty  is  sold]^  to  hi^  tenants;  to  carry  them 
and  their  invitees.  As  it  was  put m  one  case  he  may  "shut  the 
door  in  the  plsdntiff's  face  and  arbitrarily  refuse  to  carry  him, 
without  incurring  any  liability."*  If  he  be  not  a  common  carrier 
in  fact,  what  is  then  the  basis  of  a  liability  equal  to  that  of  a  com- 
mon carrier?  The  courts  have  emphasized  the  fact  of  carriage  and 
the  great  danger  of  vertical  transportation. »  But  the  relation  of 
private  carrier  also  possesses  the  same  points  of  contact,  and  there 
IS  no  argument  for  a  similar  liability  for  the  private  carrier.  Be- 
sides this,  it  is  to  be  noted  that  there  are  many  things  in  the  con- 
duct of  a  building  which  are  probably  more  dangerous  to  those 
who  enter  it,  than  an  elevator,  and  for  which  the  landlord  is  bound 
to  use  only  reasonable  care.  An  open  hatchway,  a  steam  boiler, 
an  electric  wire,  are  instances. 

\yhen  it  is  remembered  that  the  degree  of  care  under  the  third 
view  is  proportioned  to  the  danger,^  it  becomes  apparent  it  is  just 
to  all  parties.  No  doubt  there  are  many  cases  where  it  would  be 
difficult  to  prove  the  negligence  that  probably  existed.  But  there 
is  no  need  to  take  the  presumption  of  negligence  from  the  law  of 
carriers,  to  aid  the  plaintiff.  The  jurisdictions  adopting  the  third 
view  apply  at  the  same  time  the  doctrine  res  ipsa  loquitur,  and  as 
is  seen  in  the  principal  case,  the  proof  of  an  accident  and  surround- 
ing circumstances,  in  such  cases,  raises  a  prima  facie  case  for  the 
plaintiff,  upon  which  he  is  entitled  to  go  to  the  jury.' 

With  all  respect  for  the  law  as  it  is,  it  is  submitted  that  the 
minority  view  basing  the  liability  upon  that  of  a  landlord  for  the 
condition  of  his  premises,  and  applying  the  doctrine  res  ipsa  loqui- 
tur in  appropriate  cases,  is  the  correct  one  from  any  standpoint. 

/.  C.  D. 

•See  Fox  v.  Phila.,  supra. 

•  Seaver  v.  Bradley,  179  Mass,  329  (1901). 
'  Treadwell  v.  Whittier,  supra. 

*  Savage  v.  Bauland,  42  App.  Div.  (1899). 

'  See  atoo  Stackpole  v.  Wray,  99  App.  Div.  262  (1904)  &nd  Griffin  v.  Manice 
supra. 
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Negligence — ^Who  Are  Fellow  Servants — In  applying  the 
fellow  servant  rule,  relieving  the  employer  of  all  liability  for  ac- 
odents  caused  by  the  negligence  of  a  fellow  servant  of  the  plaintiff, 
it  is  sometimes  hard  to  determine  who  are  fellow  servants.  A 
recent  case  in  Michigan^  decided  that  the  plaintiff,  who  was  em- 
ployed by  a  purchaser  of  motors  to  inspect  them  before  acceptance, 
was  not  a  fellow  servant  of  the  employee  of  the  defendant  motor 
company,  who  was  testing  the  motors  in  order  to  enable  the  plain- 
tiff to  make  the  inspection,  as  he  is  not  employed  by  the  same 
master  or  subject  to  the  same  control. 

The  general  rule  as  to  who  are  fellow  servants  is  that  they  are 
.all  those  who  are  under  the  control  and  direction  of  a  common 
master  in  whose  business  they  are  engaged  at  the  time  of  the  ac- 
cident.* While  this  rule  is  fairly  well  settled  its  application  is 
sometimes  very  difficult.  This  is  especially  true  in  the  case  of 
independent  contractors.  Ordinarily  an  independent  contractor 
is  one  who  is  ordered  to  accomplish  a  certain  thing,  but  uses  his 
own  method  of  accomplishment  and  the  servants  of  such  a  person 
.are  not  fellow  servants  of  the  servants  of  him  who  employs  such 
contractor.' 

The  rule  does  not  apply  as  between  a  servant  and  a  vice- 
principal.  A  servant  who  has  the  authority  to  employ  other 
servants  under  his  immediate  supervision  takes  the  place  of  the 
-master  and  is  not  a  fellow  servant  to  the  persons  over  whom  he 
has  control.*  Where,  however,  the  injured  servant  has  been 
lent  to  the  employer  of  the  negligent  servant  and  is  acting  under 
his  direction  and  control  he  is  a  fellow  servant  of  the  latter  though 
still  in  the  general  employment  of  a  third  party.'  In  such  cases 
there  are  decisions  which  say  that  he  must  know  of  and  assent  to 
the  lending.* 

The  fellow  servant  rule  does  not  apply  to  risks  of  danger,  not 
especially  brought  about  by  the  fact  that  they  are  fellow  servants, 
but  such  as  anybody  not  in  the  same  employment  might  run. 
After  his  working  day  is  over  and  he  has  left  employer's  premises 
he  is  no  longer  a  fellow  servant  of  any  of  his  co-employees.^  Nor 
is  he  during  dinner  hour  if  spent  off  tiie  premises.* 

The  rule  applies  not  only  to  persons  having  a  contract  with 

Mohnson  v.  E.  C.  Clark  Motor  Co.,  130  N.  W.  Rep.  30  (Mich.,  1912). 

«  Wyllic  V.  Palmer,  137  N.  Y.  248  (1893). 

'Johnson  v.  Lindsay  «  Co..  L.  R.  1891  App.  Cases,  371  (Eng.,  1891);  U.  P. 
R.  Co.  V.  Billeter,  28  Neb.  422  (1890);  L.  N.  O.  &  T.  R.  Co.  v.  Conroy,  63  Miss. 
562  (1886);  Wagner  v.  Boston  Elevated  Ry.  Co.,  188  Mass.  437  (1905). 

*  Mo.  Pac.  Ry.  Co.  v.  Williams,  75  Tex.  4  (1889);  Denver  S.  P.  6l  P.  R.  Co. 
V.  Driscoll,  12  Colo.  520  (1889);  Leighton  Steel  Co.  v.  Snell,  217  111.  152  (1905). 

•Rourke  v.  White  Moss  Colliery  Co.,  2  C.  B.  D.  205  (Eng.,  1876);  Hasty 
V.  Sears,  157  Mass.  123  (1802). 

•Johnson  v.  Lindsay,  L.  R.  1891  A.  C.  371  (Eng.,  1891);  Morgan  v.  Smith, 
159  Nlass.  570  r  " 


'  Baird  v.  Pettit,  70  Pa.  477  (1872). 
•Boyle  V.  Columbia  Fire  Proofing  Co.,  182  Mass.  93  (1902);  Schu maker 
V.  St.  P.  &  Duluth  R.  Co.,  46  Minn.  39  (1891). 
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the  employer,  but  also  to  volunteers.  Where  a  person  has  no 
interest  in  the  work  and  volunteers  his  services  he  stands  in  the 
same  position  as  a  regular  employee  and  voluntarily  assumes  the 
risks  attendant  upon  fellow  service.*  But  where  the  person  volun- 
teering has  some  interest  and  has  the  permission  of  the  defendant 
to  do  the  work  he  is  not  a  fellow  servant.^® 

Some  courts  have  said  that  the  reason  for  the  rule  is  that  the 
servants  being  together  daily  are  in  a  position  to  influence  their 
fellow  servants  into  using  proper  care  in  the  exercise  of  their 
duties.  Following  from  the  reason  for  it  the  rule  should  not  apply 
to  those  persons  who  do  not  come  unto  close  contact  with  each 
other."  Thus  persons  working  in  different  departments  of  the 
same  work  who  do  not  come  into  personal  contact  with  each  other 
are  not  fellow  servants." 

Another  test  which  has  been  laid  down  is  that  all  engaged  in 
an  employment  in  the  exercise  of  ordinary  sagacity  would  have 
been  able  to  foresee  when  accepting  it  that  the  negligence  of  a 
fellow  would  probably  expose  them  to  injury." 

At  the  present  time  approximately  fourteen  states  have  passed 
employers*  liability  acts  which  either  partially  or  entirely  do  away^ 
with  the  fellow  servant  rule. 

E.  L.  H. 


Partnership — ^What  Constitutes  the  Relation — In 
Floyd  V.  Kicklighter^^  plaintiff  and  defendant  had  entered  into- 
what  they  termed  a  "partnership  agreement"  for  the  purpose  of 
buying  and  selling  a  tract  of  land.  Plaintiff  agreed  to  advance 
$15,000,  the  price  of  a  tract  upon  which  the  defendant  had  an 
option,  and  the  defendant  with  the  money  so  advanced  was  to 
buy  the  land,  sell  to  a  purchaser  then  in  prospect  for  a  greater 
price,  and  after  payment  of  expense  incident  to  the  purchase  and 
3ale,  the  balance  of  the  proceeds  was  to  be  equally  divided  between 
them;  the  parties  agreed  to  be  jointly  liable  for  expenditures. 
The  court  held  that  these  allegations  sufficiently  stated  a  case  of 
partnership    to    withstand    a    general    demurrer. 

Efforts  have  been  made  rather  frequently  to  formulate  a 
definition  of  partnership  that  would  be  at  once  both  brief  and 
comprehensive.*    Pothier's  definition  is  this:    "Soctetas  est  con- 

•  Eason  v.  R.  R.  Co.  65  Tex.  577  (1886);  N.  O.  J.  &  G.  N.  R.  R.  v.  Harrison^ 
48  Miss.  112  (1873);  Longa  v.  Stanly  Hod  Elev.  Co.,  69  N.  J.  L.  31  (1903). 

"Street  Ry.  Co.  v.  Bolton,  43  Ohio,  224  (1885);  cf.  Wischan  v.  Rickards, 
136  Pa.  109  (1890). 

"  Beulter  v.  Grand  Trunk  June.  Ry.  Co.,  224  U.  S.  85  (1911). 

»C.  &  N.  W.  Ry.  Co.  V.  Moianda,  93  111.  302  (1879);  Sullivan  v.  Mo.  Pac 
R.,  97  Mo.  119  (1888).  Under  a  statute,  Meyers  v.  San  Pedro  L.  A.  &  S.  L.  R. 
Co.,  104  Pac.  Rep.  736  (Utah,  1909). 

"  Collins  vl  Whiteside.  75  N.  J.  L.  865  (1908). 

*  76  S.  E.  Rep.  ion  (Ga.,  1912). 

2 See  definitions  collected  in  Lindley  on  Partnership.  Eighth  Edition,  pp.. 
10,  n. 
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tf actus  de  conferendis  bona  fide  rebus  aut  operis  animQ  lucri  quod 
honestum  sit  ac  licitum  in  commune  faciendi,''*  In  this  country 
the  definition  contained  in  Story  on  Partnership^  has  been  quoted 
probably  more  often  than  any  other:  "Partnership,  often  called 
co-partnership,  is  usually  defined  to  be  a  voluntary  contract  be- 
tween two  or  more  competent  persons  to  place  their  money,  ef- 
fects, labor  and  skill  or  some  of  them  in  lawful  commerce  or  busi- 
ness with  the  understanding  that  there  shall  be  a  communion  of 
the  profits  thereof  between  them."  Most  text-writers,  however, 
refer  to  partnership  not  as  a  contract,  but  as  a  relation  arising  out 
of  contract.  The  difference  of  opinion  among  courts  as  to  what 
constitutes  a  partnership,  the  rather  illogical  distinction  sometimes 
made  between  partnerships  as  to  third  persons  and  partnerships 
between  the  parties,  the  abrogation  of  old  rules  in  more  recent 
decisions,  will  all  appear  upon  an  examination  of  a  few  of  the  more 
important  authorities.  The  old  test  that  one  who  shares  in  the 
profits  is  a  partner  as  to  third  persons,  was  first  announced  in 
Grace  v.  Smith,^  where  it  was  said:  ''Every  man  who  has  a  share 
of  the  profits  of  a  trade  ought  also  to  bear  his  share  of  the  loss. 
If  anyone  takes  part  of  the  profits,  he  takes  a  part  of  the 
fund  which  the  creditor  relies  upon  for  payment. "  In  Waugh  v. 
Carver^  the  court  applied  the  test  laid  down  in  Grace  v.  Smith, 
and  agreed  that  while  by  their  agreement  "with  respect  to  each 
other  these  persons  were  not  to  be  considered  as  partners,  yet  they 
have-made  themselves  such  with  regard  to  their  transactions  with 
the  rest  of  the  world. "  Under  these  cases  it  should  be  noted,  that 
it  was  a  sharing  of  net  profits  that  constituted  a  partnership; 
sharing  gross  returns  was  held  not  to  establish  the  relation  either 
between  the  parties  or  in  respect  to  third  persons.' 

A  distinction  was  then  made  between  receiving  part  of  the 
profits  as  profits,  and  receiving  a  sum  in  proportion  to  profits;  the 
former  was  held  practically  to  be  conclusive  evidence  of  the  exis- 
tence of  a  partnership,  the  latter  to  be  entirely  consistent  with  the 
relation  of  debtor  and  creditor  and  not  to  be  evidence  that  the 
parties  were  partners.  This  distinction  may  be  found  in  numerous 
English  and  American  authorities.* 

'  Pand.  Lib.  XVII,  Tit.  2,  Sec.  i,  Art.  1. 

*  Seventh  Edition,  Sec.  2. 

*2  W.  Bl.  1,998(1775). 

•2  H.  BI.  235  246  (1793).  And  see  in  accord:  Heskett  v.  Blanchard,  4 
East  145  (1803);  Cellar  v.  Hutchinson,  I  Rose  297  (1812);  Cheap  v.Cramond, 
4  B.  &  Aid.  663  (1821). 

'Wilkinson  v.  Frazier,  4  Esp.  182  (1803);  Dry  v.  Boswell,  i  Camp.  329 
(1808). 

«  So  Ex  parte  Hamper,  17  Ves.  Jr.  410  (181 1):  **It  is  clearly  settled,  though 
I  regret  it,  that  if  a  man  stipulates  that  he  shall  have,  not  a  specific  interest  in  the 
business,  but  a  given  sum  of  money  even  in  proportion  to  a  given  quantum  of  the 
profits,  that  will  not  make  him  a  partner;  but  if  he  agrees  for  a  part  of  the  profits 
as  sutk,  giving  him  a  right  to  an  account,  he  is  as  to  third  persons  a  partner,  and 
no  stipulation  can  protect  him  from  loss."  Accord:  Ex  Parte  Langdale,  18  Ves. 
Jr.  300  (181 1);  Ex  parte  Watson,  19  Ves.  Jr.  456  (1815);  Miller  v.  Bartlett,  15  S. 
i  R.  137  (Pa.,  1826);  Brockway  v.  Burnap,  16  Barb.  309  (N.  Y.,  1853);  see  abo 
authorities  discussed  in  Pierson  v.  Steinmyer,  4  Rich.  L.  309  (S.  C,  1851),  and 
Eastman  v.  Clark,  53  N.  H.  276  (1873). 
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In  Cox  V.  Hickman*  a  new  test  of  partnership  was  laid  down. 
The  House  of  Lords,  by  Lord  Cranworth,  declared  that  "the 
liability  of  one  partner  for  the  acts  of  his  co-partner  is  in  truth 
the  liability  of  a  principal  for  the  acts  of  his  agent.  .  .  A  right 
to  participate  in  profits  affords  cogent,  often  conclusive,  evidence, 
that  the  trade  in  which  the  profits  have  been  made  was  carried  on 
in  part  for  or  on  behalf  of  the  person  setting  up  such  a  claim,  but 
the  real  ground  of  liability  is  that  the  trade  has  been  carried  on 
by  persons  acting  on  his  behalf."  Since  Cox  v.  Hickman,  English 
courts  have  not  regarded  a  sharing  of  profits  as  conclusive  evidence 
of  the  existence  of  a  partnership,  and  though  the  "agency  test" 
seems  to  have  had  some  qualification  in  England  under  the  "in- 
tent" theory,  it  has  been  adopted  and  approved  in  many  American 
states." 

The  court  in  Mollwo  v.  Court  of  Wards^^  declared  that  Cox  v. 
Hickman  dissolved  the  rule  of  law  then  existing  and  laid  down 
principles  of  decision  by  which  the  determination  of  cases  of  this 
kind  is  made  to  depend,  "not  on  arbitrary  presumptions  of  law, 
but  on  the  real  intention  and  contract  of  the  parties. "  The  im- 
portance of  the  intent  of  the  parties  has  been  emphasized  in  many 
of  the  cases.  "  Intent, "  however,  must  not  be  misconstrued ;  when 
the  facts  are  clear  the  intent  is  matter  of  law.  So  if  the  parties 
have  assumed  the  rights  and  obligations  of  partners,  the  relation 
of  partnership  will  be  held  to  exist,  even  though  they  expressly 
stipulate  in  the  agreement  that  they  are  not  to  be  partners,"  and 
though  the  word  "partnership"  is  ued  in  the  agreement,  if  from  all 
circumstances  the  contract  is  inconsistent  with  that  relation,  it 
will  be  held  not  to  exist." 

Beginning  with  Cox  v.  Hickman,  in  England,  there  has  been 
a  tendency  to  repudiate  the  old  idea  that  there  can  be  a  partner- 
ship as  to  third  persons,  when  the  relation  does  not  exist  between 
the  parties  themselves,  the  case  of  holding  out  of  course  apart. 
This  tendency  is  well  expressed  in  the  case  of  Beecher  v.  Bush:^^ 

*  8  H.  of  L.  Cas.  268  (i860).  And  see  adopting  this  ''agency  test:"  Kilshaw 
V.  Jukes.  3  Best  &  Sm.  847  (1863);  Bullen  v.  Sharp,  L.  R.  i  C.  P.  86  (1865);  Re 
English  &  Irish  Church  Society,  i  Hem.  &  M.  85  (1863);  HoUne  v.  Hammond, 
L.  R.  7  Ex.  233  (1872). 

^°  Eastman  v.  Clark,  53  N.  H.  276  (1873);  Central  City  Savings  Bank  v. 
Walker,  66  N.  Y.  424  (1876);  but  cf,  Lieggett  v.  Hyde,  58  N.  Y.  272,  281  (1874); 
Harvey  v.  Childs,  28  Oh.  St.  319  (1876);  Hart  v.  Kelley,  83  Pa.  St.  286  (1877); 
Re  Ward,  8  Reporter  136  (U.  S.  D.  C.  Tenn.,  1879);  Beecher  v.  Bush,  4$  Mich. 
188  (1881);  CuUey  v.  Edwards,  44  Ark.  423  (1884);  Buzard  v.  First  National 
Bank,  2  S.  W.  Rep.  54  (Tex.,  1886);  Meehan  v.  Valentine,  29  Fed.  Rep.  276  (Pa., 
1886),  Wild  V.  Davenport,  48  N.  J.  L.  129  (1886). 
11 L.  R.  4  P.  C.  419  (1872). 

"Pooley  V.  Driver,  5  Chan.  Div.  458  (1876);  Ex  parte  Delhasse,  7  Chan. 
Div.  511  (1877);  Moore  v.  Davis,  11  Chan.  Div.  261  (1877);  Manhattan  Brass  & 
Manufacturing  Co.  v.  Sears,  45  N.  Y.  797  (1871);  Cooley  v.  Broad,  29  La.  Ann. 
'Zothran  v.  Marmaduke,  60  Te  -  -^^  -    -  -  • 

nk,  62  Tex.  499  (1884). 
ston  V.  Lynch,  4  Johns.  Ch. 
5  (1841);  Sailors  v 
45  Mich.  188  (1881). 


^45  (1877);  Cothran  v.  Marmaduke,  60  Tex.  371  (1883);  Stevens  v.  Gainesville 
National  Bank,  62  Tex.  499  (1884). 

»  Livingston  v.  Lynch,  4  Johns.  Ch.  573,  592  (N.  Y.,  1820);  ( 
4  Ark.  425  (1841);  Sailors  v.  Nixon  C^o.,  20  111.  App.  509  (1886). 


Digitized  by 


Google 


NOTES  509 

"There  can  be  no  such  thing  as  a  partnership  as  to  third  persons, 
when  there  is  none  as  between  the  parties  themselves,  and  third 
persons  have  not  been  misled  by  concealment  of  facts  or  by  decep- 
tive appearances. " 

It  is  generally  conceded  that  there  may  be,  as  in  the  principal 
case,  a  partnership  between  persons  who  contemplate  but  a  single 
venture,  such  as  the  shipment  and  sale  of  but  one  lot  of  goods,  or 
the  joint  purchase  and  sale  of  but  one  chattel  or  one  piece  of  land, 
but  there  must  be  clear  evidence  of  an  intent  to  create  the  rights 
and  obligations  ordinarily  incident  to  partnership/'  There  are 
also  numerous  cases  holding  that  there  may  be  a  partnership, 
though  one  party  furnish  all  the  capital."  It  is  important  to 
consider,  however,  in  such  case,  whether  the  capital  is  risked  in 
the  business,  or  is  to  be  repaid  at  all  events,  in  determining  whether 
the  money  is  furnished  as  partnership  capital  or  merely  as  a  loan.^' 

In  our  principal  case  the  court  intimates  that  there  is  a  dif- 
ference in  Georgia  between  what  constitutes  a  partnership  as  to 
third  persons,  and  as  between  the  parties  themselves;  we  are  not 
told  clearly  what  would  be  sufficient  to  indicate  a  partnership  as 
to  third  persons,  but  "as  among  partners,  the  extent  of  the  part- 
nership is  determined  by  the  contract  and  their  severed  interests."" 
It  is  pointed  out  that  there  was  here  a  joint  enterprise,  a  joint 
risk,  a  joint  sharing  of  expenses,  and  a  joint  interest  in  profits  and 
losses,— allegations  at  least  sufficient  to  withstand  a  general  de- 
murrer. It  would  seem  clear  either  under  the  "g^ency  test,"  or 
having  a  regard  to  the  legal  intent  of  the  parties,  that  the  j^ree- 
ment  was  one  of  partnership,  and  that  the  plaintiff  was  entitled  to 
an  accounting. 

H.  A.  L. 


Tort — Negugence  or  Nuisance — ^An  owner  of  land  who 
causes  work  to  be  dope  thereon  by  an  independent  contractor  is 
not  liable  to  third  parties  for  injuries  received  due  to  the  negligent 
manner  in  which  such  work  was  done,*  yet  if  the  nature  of  the 
work  was  such  as  to  result  in  a  dangerous  or  unsafe  condition 

^'DeBerkom  v.  Smith,  i  Esp.  29  (Eng.,  1793);  Purdy  v.  Hood,  5  Martin 
N.  S.  (La.,  1827);  Solomon  v.  Solomon,  2  Ga.  18  (1847);  In  re  Warren,  29  Fed. 
Cas.  No.  17191;  Scule  v.  Hayward,  i  Cal.  39;  (1850);  260  Hogsheads  of  Mo- 
lasses, 24  Fed.  Cas.  No.  14296  (1866);  Hill  v.  Sheibley,  68  Ga.  556  (1882);  Com- 
monwealth V.  .^mheim,  3  Pa.  Sup.  loii  (1896). 

"Pawsey  v.  Armstrong,  18  Ch.  Div.  698,  706  (1881);  Emanuel  v.  Crane, 
14  Ala.  303  (1848);  Brownl^  v.  Allen,  21  Mo.  123  (1855);  Kuhn  v.  Newman,  49 
la.  424  (1878);  Fierce  v.  Shippce,  90  111.  371  (1878);  Couch  v.  Woodruff,  63  Ala. 
471  (1879);  Tyler  v.  Scott,  45  Vt.  261  (1873). 

^'  22  Amer.  &  Eng.  Cyc.  of  Law;  2d  Edition;  p.  34,  and  cases  there  dted. 

»  Civil  Code  of  Ga.,  Sec.  3156. 

^  Bloomer  v.  Wilbur,  176  Mass.  482  (1900):  'The  negligence,  if  any,  was 
in  a  mere  detail  of  the  work.    The  contract  did  not  contemplate  such  negli- 

rice  and  the  negUeent  party  is  the  only  one  to  be  held.*'    Welfare  v.  Brighton 
R.  Co.,  L.  R.  4  Q.  B.  693  (1869);  Uggla  v.  Brohaw,  117  App.  Div.  586  (N.  Y. 
1907). 
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amounting  to  a  nuisance,  the  owner  of  the  land  cannot  escape 
liability  for  any  consequential  harm  since  he  is  under  a  duty  to 
maintain  his  premises  in  a  reasonably  safe  condition.' 

This  distinction  between  liability  for  a  tort  of  negligence  and  a 
tort  of  nuisance  was  very  forcibly  illustrated  in  a  recent  New 
York  case*  where  the  defendant  was  sued  for  injuries  to  a  passerby 
on  the  highway  caused  by  the  falling  of  an  advertising  sign  which 
had  been  erected  by  an  independent  contractor.  The  plaintifF 
was  given  a  verdict  on  the  theory  that,  as  the  work  had  been 
negligently  constructed,  the  defendant  was  guilty  of  maintaining 
a  public  nuisance.  In  a  previous  decision^  on  practically  the 
identical  statement  of  facts,  the  same  court  found  in  favor  of  the 
opposite  party  since  the  plaintiff  had  endeavored  to  establish  his 
ground  of  recovery  upon  the  defendant's  failure  to  have  the  work 
properly  completed. 

In  order  to  bind  an  owner  of  land  for  the  negligence  of  one 
whom  he  employs  to  do  work  thereon,  it  must  be  clearly  shown 
that  the  relation  of  master  and  servant  existed.*  The  test  of  this 
relationship  is  the  right  of  control. •  It  is  a  question  whether  the 
employee  represents  his  employer  as  to  the  result  of  the  work  only 
or  as  to  the  means  as  well  as  the  result.'  If  the  employee  is  sub- 
ject to  the  control  of  the  employer  as  to  the  means,  he  is  not  an 
independent  contractor,'  and  the  negligence  of  the  employee  may 
be  imputed  to  his  employer.*  This  same  rule  applies,  eVen  where 
the  one  undertaking  to  do  the  work  is  an  independent  contracter, 
when  the  object  of  the  employment  is  inherently  or  intrinsically 
dangerous^<>  or  wrongful  in  itself"  since  the  duty  of  care  in  such 

•  Marsh  v.  Brewing  Co.,  92  Minn.  182  {1904);  Garland  v.  Toune.  55  N.  H . 
55  (1874) :  *  The  distinction  appears  to  be  that  when  work  b  being  done  under  a 
contract,  if  an  accident  happens,  and  an  injury  is  caused  by  negligence  in  a  matter 
entirely  collateral  to  the  contract,  the  liability  turns  on  the  question  whether 
the  reladon  of  master  and  servant  exists.  But  when  the  thin^  contracted  to  be 
done  causes  the  mischief  and  the  injury  can  only  be  said  to  arise  from  the  auth- 
ority of  the  employer,  because  the  thing  contracted  to  be  done  is  imperfectly 
performed,  there  the  employer  must  be  taken  to  have  authorized  the  act  and  is 
responsible  for  it."  Hole  v.  R.  R.  Co.,  6  H.  &  N.  488  (1861);  Dickinson  v.  the 
Mayor,  92  N.  Y.  584  (1883). 

»  McNulty  V.  Ludwig  &  Co.,  13  N.  Y.  Suppl.  84  (1912). 

*  McNulty  V.  Ludwig  &  Co.,  125  App.  291  (N.  Y.,  1908). 

*  Hole  V.  R.  R..  supra, 

•  Vosbeck  v.  Kellogg,  78  Minn.  176  (1899);  Connor  v.  P.  R.  R.,  24  Pa.  Sup. 
241  {1904)- 

^  Miller  v.  Merritt,  211  Pa.  127  (1905). 

•McNeil  v.  Steel  Co.,  207  Pa.  493  (1904);  Singer  Mfg.  Co.  v.  Rohn,  132 
U.  S.  -518  (1889). 

•Street  Ry.  Co.  v.  Brown,  49  Mich.  153  (1882);  Downey  v.  Min.  Co.,  24 
Utah  431  (1902);  Young  v.  Smith  &  Kelly  Co.,  124  Ga.  475  (1905);  Ry.  Co.  v. 
HudRins,  100  Pa.  409  (1902). 

"Sullivan  v.  Dunham,  35  App.  Div.  3^2  (N.  Y.,  1898);  Gaslight  Co.  v. 
Norwalk,  6^  Conn.  495  (1893);  R.  R.  Co.  v.  Morey,  47  Ohio  207  (1890);  Wether- 
bee  V  Partridge.  175  Mass.  185  (1900). 

"Rex  V.  Medley,  G.  C.  &  P.  292  (1834);  Waller  v.  Lasher,  37  111.  App : 
609  (1890). 
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instances  cannot  be  shifted  from  the  instigator  of  the  operations." 
In  ordinary  circumstances,  however,  where  the  work  has  been 
delegated  to  an  independent  contractor,  the  employer  is  not 
responsible  for  the  latter's  negligence,"  provided,  of  course,  he  has 
exercised  all  reasonable  care  and  judgment  in  the  selection  of  the 
contractor. 

On  the  other  hand  where  one  creates  a  nuisance  no  degree  of 
care"  will  excuse  him,  for  his  duty  to  the  public  is  absolute."  The 
absence  or  presence  of  negligence  in  no  way  alters  the  creator's 
position,"  and  his  liability  for  the  negligence  of  the  independent 
contractor  under  such  circumstances  is  founded  upon  his  own  act 
in  causing  the  nuisance  to  come  into  existence."  In  the  principal 
case  the  fact  that  the  sign  encroached  upon  the  highway,  in  viola- 
tion of  a  local  ordinance,  and  fell  to  the  ground,  thereby  injuring 
the  plaintiff,  was  sufficient  evidence  that  it  was  not  only  not 
properly  and  securely  fastened,  but  also  constituted  a  public 
nuisance."  It  is  a  situation  in  which  the  doctrine  of  res  ipsa 
loquitur  may  be  justly  applied." 

Just  where  the  line  may  and  can  be  drawn  between  these  two 
grounds  of  liability  is  invariably  a  close  and  difficult  question, 
inasmuch  as  every  nuisance  presupposes  some  degree  of  negligence. 
It  would  seem  that  the  fundamental  difference  lies  in  the  nature 
of  the  work  to  be  performed  and  the  duty  thereto  attached.  Where 
the  work  contracted  to  be  done  amounts  to  a  nuisance  the  duty 
-arises  at  once  and  there  is  a  continuing  liability  which  cannot  be 
transferred  to  one  who  may  have  been  the  means  whereby  the 
nuisance  was  created.  But  if  the  acts  to  be  done  may  be  safely 
performed  in  the  exercise  of  due  care,  although  in  the  absence  of 
such  care  injurious  consequences  to  third  persons  would  be  likely 
to  result,  then  the  one  executing  such  acts  is  liable,  provided  the 
instigator  of  the  acts  exercised  due  care  and  precaution  in  his 

"R.  R.  V.  Mitchell,  107  Md.  600  (1908);  Homan  v.  Stanley,  66  Pa.  464 
'(1865J;  Alnsworth  v.  Laldn,  180  Mass.  397  (1902). 

"Forsythe  v.  Hooper,  11  Allen  419  (Mass.  1873);  Khron  v.  Brock,  144 
Mass.  516  (1887);  Iron  Co.  v.  Cray,  19  Md,  App.  565  (1897);  Ziebell  v.  Lumber 
Co.,  33  Wash.  591  (1903);  Keip  v.  Baptist  Church,  99  Me.  308  (1904). 

"  Pitcher  v.  Lennon,  16  Misc.  609  (N.  Y.,  1896);  Kearney  v.  Ry.  Co.,  L.  R. 
6  Q.  B.  759  (1871);  Chauntter  v.  Robinson,  4  Exch.  163  (1849);  R.  R.  Co.  v. 
Morey,  47  Ohio  207  (1890) ;  McCarrier  v.  Hollister,  15  S.  D.  566  (1902). 

"Tarry  v.  Ashton,  i  Q.  B.  D.  314  (1876);  Canfland  v.  Hardinghara,  3 
Camp.  398  (1813);  People  v.  Cunningham,  i  Denio  524  (N.  Y.,  1845);  Turnpike 
Co.  V.  Rogers,  2  Pa.  114  (1845);  Gunter  v.  Geary,  i  Cal.  462  (1851). 

"Lamming  v.  Galusha,  135  N.  Y.  239  (1892);  Tearney  v.  Powder  Co.,  131 
111.  322  (1890);  Sullivan  v.  Waterman,  20  R.  I.  372  (1898). 

"  HoUiday  v.  Telephone  Co.,  L.  R.  i  Q.  B.  221  (1898);  Fisher  v.  Ruck,  12 
Pa.  Sup.  240  (1900);  Norcross  v.  Thomas,  51  Me.  503  (1863);  Woodman  v. 
Metropolitan  R.  R.,  149  Mass.  335  (1889). 

"Com.  V.  Kembel,  30  Pa.  Sup.  199  (1906);  Valpariso  v.  Bozarth,  153  Md. 
536  (1899);  Hearst  Pub.  Co.  v.  Spiss,  117  111.  App.  436  (1904);  Dunsback  v. 
Hollister,  49  Hun.  352  (N.  Y.,  1888);  Hockney  v.  State,  8  Md.  494  (1857). 

"Cummings  v.  Furnace  Co.,  60  Wis.  603  (1884);  Murray  v,  McShane,  52 
Md.  217  (1879);  Turnpike  Co.  v.  Yates,  108  Tenn.  428  (1902). 


Digitized  by 


Google 


602  UNIVERSITY  OF  PENNSYLVANIA  LA  W  REVIEW 

selection.*(>  In  other  words,  if  the  work  itself  created  the  danger 
or  injury,  then  the  ultimate  superior  or  proprietor  is  liable  to  per- 
sons injured  by  a  failure  properly  to  guard  or  protect  the  work 
even  though  the  work  is  intrusted  to  an  independent  contractor; 
and  such  superior  or  proprietor  cannot  shield  himself  by  a  plea 
and  proof  that  the  work  was  so  intrusted." 

As  a  final  word  it  might  be  stated  that  the  whole  question 
comes  to  the  point  of  when  the  duty  of  care  arises  and  ends.  It 
caimot  be  doubted  that  the  case  under  discussion  falls  within  the 
exception  as  to  the  liability  for  maintenance  of  a  nuisance  and 
the  fact  that  the  plaintiff  was  denied  recovery  in  this  original, 
suit  was  due  more  to  faulty  pleadings  than  a  denial  of  his  sub- 
stantive rights. 

W.  A.  W.,  2d. 


Workmen's  Compensation — Constitutionality  of  N.  J 
AND  Pa.  Acts — ^Validity  of  Statutory  Presumption  of  Waiver 
OF  Common  Law  Rights — ^A  decision  of  considerable  importance 
was  rendered  in  April  by  the  Supreme  Court  of  New  Jersey.  In 
the  case  of  Sexton  v.  Newark  DisL  Tel.  Co.^  that  tribunal,  by  a 
unanimous  opinion,  declared  in  the  clearest  terms  that  the  Em- 
ployer's Liability  Act  in  that  state  was  constitutional.  This 
opinion  is  of  especial  interest  to  the  bench  and  bar  of  Pennsylvania,, 
since  the  provisions  contained  in  the  Workmen's  Compensation 
Act  now  before  the  legislature  for  consideration  are,  in  their  con- 
stitutional aspects,  practically  identical  with  the  New  Jersey  Act** 
which  the  decision  sustains.  It  seems  worth  while,  accordingly,  ta 
point  out  just  how  closely  these  articles  of  the  Pennsylvania  Act 
resemble  the  sections  involved  in  the  New  Jersey  one,  and  to« 
indicate  exactly  how  the  constitutionality  of  the  latter  were  up- 
held. 

In  regard  to  the  first  section  of  the  Act  abolishing  certain, 
common  law  defenses,  and  which  is  precisely  similas  in  substance 
and  practically  so  in  form,  as  far  as  any  question  of  constitution- 
ality is  concerned,  with  the  Pennsylvania  statute,  the  New  Jersey 
court  said:  "Cases  are  numerous  and  we  think  uniform  in  hold- 
ing that  the  defenses  modified  or  abolished  by  Section  I>  may  be 
modified  or  abolished  by  the  legislative  power  when  they  relate^ 
as  here,  to  an  injury  sustained  by  an  employee  after  the  legislative 
provision  becomes  effective.  "*    And  further  on  in  the  opinion  itL 

•"Tarry  v.  Ashton,  supra;  Chicago  v.  Robbins,  2  Black  418  (U.  S.,  1803);. 
Engle  V.  Eureka  Club,  137  N.  Y.  100  (1893);  Bibbs  Adm.  v.  K.  R.,  87  Va.  711 
(ifi^i);  Young  v.  Lumber  Co.,  147  N.  C.  26  (1898);  Callahan  v.  R.  R.,  23  Iowa„ 
562  (1867). 

«  Water  Co.  v.  Ware,  83  U.  S.  (16  Wall.)  566  (1872). 

*  Not  yet  reported. 
*Act  of  Apnl  4,  191 1. 
'  Act  I  of  proposed  Penna.  Act. 

^  The  New  Jersey  court,  after  dting  many  cases  in  support  of  thier  con-^ 
elusion,  quoted  at  length  from  the  opinion  in  the  Second  Employer's  Liability 
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was  declared:  "Certainly  .  .  .  Section  I  of  the  Act  is  clearly  a  valid 
and  constitutional  amendment." 

After  disposing  of  this  question  the  court  then  considered  the 
constitutionality  of  Section  II  of  the  New  Jersey  Act,'  which,  like 
Article  II,  Section  I,  of  the  Pennsylvania*  one,  provides  for  a 
scheduled  scheme  of  compensation.  It  should  be  noted  that  in 
each  Act  the  compensation  is  to  be  paid  irrespective  of  the  negli- 
gence of  the  employer;  and  in  the  principal  case  it  was  argued  for 
the  defendant  that  as  this  provision  compelled  payment  without 
fault,  it  could  only  be  binding  on  the  employer  with  his  consent, 
since  otherwise  such  compulsory  payment  would  deprive  him  of 
property  "without  due  process  of  law."  In  reply  to  this  conten- 
tion the  court  pointed  out  that  the  Act  itself  did  not  impose  lia- 
bility without  fault  in  a  compulsory  manner,  because  this  section 
of  the  statute  was  not  binding  upon  the  employer  unless  he  chose 
to  accept  it;  and,  if  he  did  not  desire  to  accept  this  scheduled  auto- 
matic liability  he  was  perfectly  free  to  declare  so  and  could  remain 
liable  under  the  modified  form  of  common  law  set  forth  in  Section 
I.'  The  opinion  reads:  "Under  the  Act  neither  the  employer  nor 
the  employee  is  bound  to  accept  the  provisions  of  Section  II  unless- 
he  chooses  to  do  so.  If  he  does  not  accept,  he  certainly  is  not  de- 
prived of  property  without  due  process  of  law.  If  he  does  accept^ 
then  he  has  given  the  consent  which  .  .  •  he  must  give  to  bind  him." 
And  again,  "It  is  left  entirely  optional  with  them  (employer  and 
employee)  whether  they  will  stand  upon  the  first  or  second  sec- 
tions of  the  Act,"  and,  hence,  there  is  no  compulsory  taking  of 
property  without  the  consent  of  the  party.  In  view  of  the  fact 
that  the  provisions  in  the  Pennsylvania  Act  which  deal  with  these 
points  are,  as  has  been  said,  practically  identical  in  their  require- 
ments, the  same  conclusion  would  seem  almost  inevitably  to  be 
required. 

Another  point  made  by  the  defendant  was  that,  in  the  case 
under  discussion,  the  Act  impaired  the  obligation  of  pre-existing 

Cases*  223  U.  S.  i,  especially  from  Page  M»  declaring  that  ''A  person  has  no 
property,  no  vested  interest  in  any  rule  of  the  common  law  ....  but  the 
law  itself  as  a  rule  of  conduct,  may  be  chanp;ed  at  the  will ....  of  the  L^is- 
lature  unless  prevented  by  Constitutional  limitations. " 

'  This  clause,  if  accepted,  provides  for  a  scheduled  scheme  of  compensation 
to  be  made  "without  regard  to  the  negligence  of  the  employer  ....  when 

the  injury  or  death is  the  result  of  an  accident  arising  out  of  and  in 

the  course  of  the  employment  except  when  ....  intentionally  self-inflicted 
or  when  intoxication  is  the  proximate  cause. " 

*This  is  almost  identical  with  Act  II,  sec.  I,  of  the  present  Pennsylvania 
Act,  which,  when  accepted  by  the  parties,  provides  that  the  schedule  in  Sections- 
5  and  6  of  the  same  article  shall  determine  the  compensation  to  be  paid,  and  the 
payment  thereof  shall  be  made  *  'for  personal  injury  to  or  for  the  death  of  such 
employee  by  an  accident  in  the  course  of  his  employment  ....  by  the  em- 
ployer without  regard  to  negligence  ....  except  when  the  injury  or  death 
be  intentionally  self-inflictecf. " 

^  This  provides,  in  effect,  that  if  either  employer  or  employee  desire  to  le* 
main  under  the  modified  common  law  liability  thejr  can  do  so  by  giving  notice.. 
Art.  II,  sec.  3  (b)  of  the  Penna.  Act.  is  precisely  similar. 
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contracts.  This  contention  was  based  upon  the  fact  that  the 
plaintiff  was  employed  by  the  defendant  prior  to  the  time  when 
the  Act  became  effective,  but  subsequent  to  the  passage  of  the 
statute;  and  it  was  argued  that  there  was  no  duty  to  define  their 
positions  until  the  Act  went  into  effect.  Without  going  into  the 
argument  further  it  is  sufficient  to  say  that  the  court  rejected  this 
contention  on  the  ground  that  the  parties  could  have  easily  changed 
their  position  at  any  time  between  the  date  of  the  passage  of  the 
Act  and  the  time  it  became  effective  if  they  had  chosen  to  do  so. 
The  possibility  of  a  similar  contention  has,  it  should  be  noted, 
been  foreseen  and  provided  against  in  the  Pennsylvania  Act,» 
which  is  expressly  declared  to  go  into  effect  at  once,  but  not  to 
apply  to  accidents  arising  before  July  i,  191 3.  Hence,  this  par- 
ticular question  cannot  arise  in  the  construction  of  the  statute  in 
Pennsylvania. 

Perhaps  the  chief  point  of  importance  in  the  case,  however, 
is  the  sustaining  of  the  constitutionality  of  the  legislatively  imposed 
presumption  that,  with  respect  to  contracts  of  hiring  made  sub- 
sequent to  the  Act  the  parties  are  conclusively  presumed  to  be 
acting  under  the  second  section^  unless  one  party  or  the  other  does 
not,  before  the  accident,  expressly  elect  to  operate  under  the 
first. »"  This  presumption  in  the  New  Jersey  case  under  discussion 
is  practically  identical  in  form,  substance  and  meaning  with  the 
corresponding  clause  in  the  Pennsylvania  Act;"  and,  as  the  court 
pointed  out,  was  made  to  favor  the  adoption  of  Section  II  as  being 
the  fairest  for  both  parties  and  as  binding  until  rejected  instead  of 
the  converse,  because  such  a  course  seemed  least  likely  to  cause 
trouble  to  all  concerned.  It  was  conceded  that  some  presumptive 
rule  was  necessary  in  order  to  prevent  confusion  and  useless  liti- 
gation; and,  concerning  the  validity  of  the  one  established,  the 
court  said:  *' Really,  the  matter  comes  down  to  a  question  of  pre- 
sumption or  burden  of  proof  which  it  is  entirely  within  the  control 
of  the  legislature  to  regulate  so  long  as  the  parties  are  left  entirely 
free  to  make  whatever  contract  they  choose,  as  they  are  in  this 
case.  We  are,  therefore,  of  the  opinion  that  .  .  .  the  section  is 
constitutional." 

'Article  III,  sec.  8;  as  amended  when  first  submitted  to  the  State  Legis- 
lature. 

*  Which  imposes  the  automatic  liability  schedule  regardless  of  the  absence 
of  fault  of  the  employer. 

*^  Which  abrogates  most  of  the  common  law  defences  of  the  employer. 

"N.  J.  Act,  Sec.  II,  Act  9.  "Every  contract  of  hiring  made  subsequent 
to  the  time  ....  this  act  takes  effect  shall  be  presumed  to  have  been  made 
with  reference  to  the  provisions  of  Section  II  of  this  act .  .  .  unless  there  be  .  . 
an  express  statement  in  writing,  prior  to  any  accident  .  .  .  .  or  on  written 
notice  by  either  party  that  these  provisions  are  not  to  apply. " 

Penn.  Act,  Art.  II,  sec.  3  (a),  **In  every  contract  of  hiring  .  .  .  express  or 
implied,  it  shall  be  conclusively  presumed  that  the  parties  have  accepted  the  pro- 
visions of  Art.  II  of  this  Act  ....  unless  there  be  .  .  .an  express  state- 
ment in  writing  from  either  party  to  the  other  that  the  provisions  of  Art.  II  are 
not  intended  to  apply." 
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This  statement  in  the  New  Jersey  case — ^namely:  that  as  a 
^general  rule  of  law  it  is  well  within  the  constitutional  power  of  the 
legislature  to  impose  a  presumptive  rule  of  evidence,  provided  that 
.a  fair  and  reasonable  opportunity  to  rebut  the  same  is  also  af- 
forded— is  undoubtedly  correct."  It  is  submitted,  however,  that 
the  real  point  involved  is  of  a  more  intricate  nature  and  turns 
upon  the  question  of  the  power  of  a  state  legislature  to  enact  a 
presumption  that  common  law  rights  are  waived  and  a  statutory 
remedy  in  itself  unconstitutional  accepted  unless  such  common 
law  and  constitutional  rights  and  privileges  be  expressly  and 
affirmatively  claimed  by  the  parties.  It  should  also  be  noted 
that  this  presumption  is  more  than  a  mere  doctrine  of  evidence 
under  the  principles  just  cited,  and  is,  in  reality,  an  absolute  rule 
of  law.  It  is  believed,  however,  that  the  contention  that  this 
statutory  created  presumption  is  unconstitutional  can  be  disposed 
of  and  the  validity  of  such  a  provision  upheld.  In  the  first  place, 
it  is  settled  that  in  civil  proceedings  the  protection  of  a  constitu- 
tional provision  may  be  waived."  It  has  also  been  decided  that 
where  a  claimant  voluntarily  avails  himself  of  a  statutory  remedy 
instead  of  resorting  to  that  given  him  at  common  law  he  is  regarded 
as  having  taken  this  statutory  remedy  with  all  its  incidents  and 
cannot  complain  of  any  resulting  infringement  of  his  constitutional 
rights."  Now  the  terms  of  the  New  Jersey  and  Pennsylvania  Acts 
afford  the  parties  a  perfectly  fair  chance  to  choose  between  remain- 
ing under  the  modified  form  of  common  law  liability  and  accepting 
the  automatic  schedule  of  compensation.  In  fact  the  only  way 
in  which  the  case  quoted  is  distinguishable  consists  in  the  fact 
that  under  these  Acts  there  is  a  presumptive  acceptance  of  the 
•statutory  form  which  must  be  removed  by  affirmative  steps  while 
under  the  decision  anie  there  is  no  original  handicap  upon  the 
plaintiff's  course  of  action.  It  is  believed,  however,  that  the  mere 
imposition  of  this  presumption  should  not  be  regarded  as  unduly 
burdensome  and,  therefore,  invalid  under  the  doctrine  of  Ex 
parte  Young}^  Finally,  on  the  direct  question  raised,  it  has  been 
expressly  decided  in  Foster  v.  Morse^*  that  statutes  of  this  kind, 
establishing  presumptive  rules  of  law  that  parties  are  regarded  as 
having  waived  their  constitutional  rights  unless  they  affirmatively 
assert  them,  are  constitutional"  and  valid  exercises  of  the  legisla- 
tive power. 

**Fong  V.  U.  S.,  149  U.  S.  698  (1892);  R.  R.  Co.  v.  Turnipseed,  219  U.  S. 
535  (1910);  Adams  v.  N.  Y.,  192  U.  S.  585  (1903). 

"  Budge  &  Turnpike  Co.,  v.  Norfolk,  6  Allen  353  (Mass.,  1863).  affirmed 
in  201  Mass.  23  (1909);  Vose  v.  Cochroft,  44  N.  Y.  415  (1871);  affirmed  in  164 
N.  Y.  App.  258  (1900). 

"  Ralston  v.  Brusler,  120  Ohio,  105  (1861). 

"  209  U.  S.  123  (1907). 

"132  Mass.  354  (1882). 

^^The  decision  of  the  State  courts  upon  questions  of  this  character  is  con- 
clusive; and  the  Federal  courts  will  not  take  jurisdiction,  on  the  ground  that 
auch  waivers  of  constitutional  provisions  do  not  in  themselves  present  any 
Federal  question.  Leonard  v.  U.  S.  &  Pac.  R.  R.  Co.,  198  U.  S.  416  (1904); 
M.  J.  &  Kan.  City  R.  R.  Co.  v.  Mississippi,  210  U.  S.  187,  204  (1907)- 
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Therefore,  since  the  opinion  of  the  New  Jersey  court  in  re- 
gard to  most  of  the  constitutional  questions  involved  seems  almost 
conclusive  and  since  the  provisions  of  the  Pennsylvania  Act  are, 
as  has  been  shown,  in  these  aspects  practically  identical  with  those 
of  the  New  Jersey  Statute,  and  finally,  since  the  determination  of 
the  Massachusetts  court  in  Foster  v.  Morse^*  seems  decisive  of  the 
only  really  doubtful  provision,  it  would  appear  entirely  clear  that 
the  Pennsylvania  Act,  if  passed  in  its  present  form,  must  and  should 
of  necessity  be  sustained  as  constitutional  and  valid  by  the  judicial 
tribunals  of  this  state. 

P.  C.  Af.,  Jr. 

»  Note  l6,  supra. 
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RECENT  CASES 

Actions — Lis  Pendens — Pleading — Plaintiff  obtained  a  decree  of  divorce 
in  Kentuckjr,  in  which  an  adjudication  of  the  rkht  to  alimony  was  expressly 
reserved.  Subsequently,  defendant  removed  to  Geoi^g^a,  and  plaintiff  then  in- 
stituted a  suit  against  him  to  obtain  alimony.  Later,  judgment  was  entered 
in  the  Kentucky  court  on  the  divorce  decree  allowing  alimony.  Plaintiff  then 
brought  suit  in  Geoi^gia  on  the  Kentucky  judgment,  and  defendant  pleaded  in 
.abatement  the  pendency  of  the  suit  for  adimony.  HM,  The  plea  in  abatement 
is  not  good,  as  the  respective  causes  of  action  are  not  the  same.  Underwood 
V.  Underwood,  77  S.  K.  Rep.  46  (Ga.,  1913). 

It  is  a  general  principle  of  the  law  tnat  the  pendency  of  a  prior  suit  for  the 
same  thing,  or,  as  is  commonly  said,  for  the  same  cause  of  action,  between  the 
same  parties,  in  a  court  of  competent  jurisdiction,  will  abate  a  later  suit.  Com. 
V.  Churchill,  5  Mass.  174  (1809);  Porter  v.  Kingsbury,  77  N.  Y.  164  (1879); 
Brooke  v.  Phillips,  6  Phila.  3^2  (1867). 

The  court  bases  its  decision  in  the  principal  case  on  two  grounds:  (i)  that 
the  causes  of  action  are  not  the  same  as  'one  is  for  a  definite  liquidated  sum  and 
the  other  is  for  an  uncertain  amount,  depending  on  the  special  circumstances  of 
the  case  and  the  discretion  of  the  court, "  and  (2)  that  the  same  evidence  will 
not  support  both  causes  of  action. 

In  accord,  on  closely  analagous  facts  to  the  principal  case  are  Steers  v. 
*Shaw,  53  N.  J.  L.  358  {1891);  Rogers  v.  Adell,  39  N.  H.  417  (1859);  carUra  West- 
ivclt  V.  Jones.  7  Kan.  App.  70  (18^). 

The  second  ground  for  the  decision  in  the  principal  case,  that  the  criterion 
by  which  to  decide  whether  two  suits  are  for  the  same  cause  of  action  is  whether 
the  evidence  properly  admissible  in  the  one  will  support  the  other,  is  stated  in 
Steers  v.  Shaw,  supra;  Steam  Packet  Co.  v.  Bradley,  5  Cranch  C.  C,  393  (U. 
S.,  1838). 

Tne  distinction  between  lis  pendens  and  res  judiccUa  is  that  the  one  is  inter- 
posed because  of  the  pendency  ot  the  first  action,  the  other  after  its  termination; 
the  one  is  in  abatement  of  the  second  suit,  the  other  in  bar  to  defeat  it  absolutely. 
Foster  v.  Napier,  73  Ala.  595  (1883). 

Banks — Checks — Payment  on  Forged  Indorsement  of  Payee — Where 
the  plaintiff,  discounting  a  note  made  by  S.  to  M.  and  B.,  indorsed  in  blank  in 
the  name  of  M.  and  B.  and  presented  by  V.,  gave  to  V.  a  check  payable  to  M. 
and  B.,  intending  to  deal  only  with  M.  and  B.,  and  the  bank  paid  it  on  its  indorse- 
ment in  the  name  of  M.  and  B.,  forged  by  S.,  as  had  been  the  indorsement  of  the 
note,  it  was  hdd  that  it  could  not  charge  the  payment  to  the  plaintiff,  even  if 
he  was  negligent  in  delivering  the  check  to  v.;  the  circumstances  not  clearly 
charging  him  with  knowledge  that  V.  was  an  impostor.  Kobre  v.  Com  Ex- 
change Bank,  139  N.  Y.  Suppl.  890  (1913)- 

This  is  in  accord  with  the  general  rule  that  a  bank  which  pays  a  check  on  a 
forged  indorsement  acquires  no  right  asainst  the  drawer,  and  cannot  charge  to 
his  account  the  amotint  so  paid  out.  Kobarts  v.  Tucker,  16  Q.  B.  560  (1851); 
Belknap  v.  Bank,  100  Mass.  176  (1868);  Washington  First  Nat.  Bank  v.  VHiit- 
man,  94  U.  S.  343  (1876);  Hattoy  v.  Holmes,  97  Cal.  208  (1893);  Critten  v. 
•Chem.  Nat.  Bank,  171  N.  Y.  21Q  (1902). 

While  the  drawer  of  a  check  may  be  liable  where  he  draws  the  instrument 
in  such  an  incomplete  state  as  to  facilitate  or  invite  fraudulent  alterations,  it  is 
not  the  law  that  he  is  bound  to  so  prepare  the  check  that  nobody  else  can  suc- 
cessfully tamper  with  it.  Soci^t^  Generate  v.  Metropolitan  Bank,  27  L.  T. 
(N.  S.)  8^9  (1873);  Belknap  v.  Nat.  Bank,  supra. 

If  a  bank  pays  a  check  on  a  forged  indorsement,  it  is  no  defense  against  a 
irecovery  by  the  rightful  owner.    Buckley  v.  Jersey  City  Bank,  35  N.  J.  L.  400 

(«J7) 
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(1872);  Bobbett  V.  Pinkett,  i  Ex.  D.  368  (1876);  Welsh  v.  German  Americaip 
Bank,  73  N.  Y.  42A  (1878);  Farmer  v.  Nashville  Fourth  Nat.  Bank» 
100  Tenn.  187  (1897).  Moreover,  an  indorsement  by  a  person  bearing 
the  same  name  as  the  payee,  but  not  the  real  person,  is  a  forgery,  and  payment 
to  him  will  not  excuse  the  bank  from  paying  the  true  owner  of  the  paper. 
Graver  v.  Amer.  Exch.  Bank,  17  N.  Y.  205  (1858);  Ind.  Nat.  Bank  v.  Holts- 
claw,  98  Ind.  85  (1884). 

When  a  check  is  issued  or  indorsed  to  an  impostor,  there  is  a  conflict  of 
opinion  as  to  who  must  bear  the  loss.  The  weight  of  authority  seems  to  be 
that  the  drawer  of  the  check  must  bear  the  loss.  Meyer  v.  Ind.  Nat.  Bank,27 
Ind.  App.  354  (1901);  Cent.  Nat.  Bank  v.  Nat.  Metropolitan  Bank,  31  App. 
D.  C.  391  (1908). 

Bills  and  Notes — Interest — ^When  Does  It  Start  to  Run  on  Demand 
Paper — ^A  note  made  payable  "one  day  after  date  ....  without  interest,'^ 
properly  construed,  with  regard  to  the  evident  intent  of  the  parties,  will  begin 
to  bear  interest  only  from  the  time  payment  is  demanded  or  suit  is  brought 
thereon.  It  is  substantially  analogous  to  a  demand  note,  and  the  general  rule 
is  that  interest  on  a  debt  payable  on  demand  runs  only  from  the  time  of  mak- 
ing the  demand.     Pierpoint  v.  Pierpoint,  76  S.  E.  Rep.  848  (W.  Va.,  1912). 

This  accords  with  the  weight  of  authority.  Horn  v.  Hansen,  56  Minn.  43 
(1895);  C"^'^^  V-  Marks,  122  Ind.  554  (1800);  Hunt  v.  Nevers,  15  Pick. 
500  (Mass.,  1833);  Scudder  v.  Morris,  3  N.  J.  L.  41Q  (1818);  Re  Herefordshire 
Banking  Co.,  L.  R.  4  Eq.  250  (1867);  Rayne  v.  Guthrie,  Add.  137  (Pa.,  1793); 
Breyfogle  v.  Buckley,  16  S.  4  R.  264  (Pa.,  1827);  Trust  Co.  v.  Kennedy,  175  Pa. 
160  (1896).  The  minority  rule,  contra,  is  that  upon  such  notes  interest  begins 
to  run  from  the  day  certain  upon  which  the  principal  sum  is  due.  Curtis  v. 
Smith,  75  Conn.  429  (1902);  Darling  Wooster,  9  Ohio  517  (1859);  McMullen 
V.  Rafferty,  89  N.  Y.  456  (1882).  The  court,  in  the  prindnal  case,  flatly  refused 
to  follow  the  latter  rule,  saving  that  it  would  be  an  absurdity  to  apply  it  to  an 
instrument  in  which  the  *'day  certain  was  the  day  next  following  that  of  mak- 
ing, and  in  which  there  was  the  express  stipulation  "without  interest" — a  stipu- 
lation certainly  intended  to  have  a  practical  meaning. 

The  rule  is  the  more  consistent  when  applied  to  notes  carrying  no  stipula- 
tion as  to  interest,  where  the  rule  is  that  presentation  or  demand  must  be  made 
at  maturity  in  order  to  start  interest  running  from  that  time.  Cain  v.  Morris,. 
15  La.  494  (1840);  Scovil  V.  Scovil,  45  Barb.  517  (N.  Y.,  1865);  Evans  v.  San- 
ders. 8  Port.  497  (Ala.,  1839);  Rayne  v.  Guthrie,  supra. 

Bills  and  Notes — Rights  on  Indorsement — Holder  in  Due  Course— 
N.  I.  L.— The  decision  in  McCarty  v.  Kepreta,  139  N.  W.  Rep.  992  (N.  D., 
1913),  is  an  interpretation  of  §§  6^54  and  6358,  Rev.  C.  of  N.  D.,  of  Negotiable 
Instruments  Law,  (§§52,  ^6,  Pa.),  providing  that  a  holder  in  due  course  is  a 
holder  who  has  taken  the  instrument  under  the  following  conditions,  inter  alia 
(4),  that  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  the  infirmity 
in  the  instrument  or  defect  of  title  of  the  person  negotiating  it;  and  to  constitute 
notice  ....  (the  holder)  must  have  actual  knowledge  of  such  facts  that  his 
action  in  taking  the  instrument  amounted  to  bad  faith.  The  action  was  replevin 
to  secure  goods  (for  foreclosure  purposes)  cov«^  by  a  mortgage  given  as  secur- 
ity for  a  note;  the  defense  was  that  ttie  note  was  given  as  accomodation  to  a  state 
bank,  that  it  was  under  a  local  statute  illegal  by  reason  of  excess  and  that  plain- 
tiff, president  of  the  bank,  could  not  be  a  holder  for  value  under  the  Act,  even 
though  he  paid  value  for  it  upon  the  assurance  of  the  cashier  that  it  was  good. 
Held:  The  Act  must  necessarily  be  construed  with,  and  as  supplemented  by, 
statutory  provisions  or  general  laws  regulating  the  relationship  of  the  parties. 
Here  the  cashier  was  managing  officer  and  the  plaintiff  president  was  a  member 
of  the  board  of  directors  ex  officio,  and  the  bank  through  its  cashier  is  affected 
with  notice  of  all  the  defenses.  Any  notice  a  director  has,  or  ought  to  have- 
officially,  he  has  or  will  be  conclusively  presumed  at  law  to  have  as  an  individual. 
The  plaintiff  is  not  under  the  Act  as  quoted  a  holder  for  value. 

The  question  involved  arises  here  for  the  first  time  under  the  N.  I.  L.  De- 
cisions before  the  Act,  in  accord  are  Morris  v.  Loan  Co.,  109  Ga.  12  (1899);. 
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Shedden  v.  Heard,  no  Ga.  461  (1910);  Pond  v.  Waterloo  Co.,  50  la.  506  (1879). 
Contra f  King  v.  Doane,  139  U.  S.  166  (1890).  See  Brannan  on  Negotiable 
Instrument  Law,  §§53,  56. 

Contracts — Illegality — Auction  Sales— B,  a  bidder  at  public  sale, 
promised  A,  another  bidder,  to  sell  A  the  goods  for  which  he  was  bidding  at  a 
certain  price,  if  A  would  withdraw  from  the  bidding.  A  withdrew,  but  was 
later  unable  to  raise  the  required  amount.  B  then  promised  A  to  hold  the 
offer  open  for  a  certain  time  if  A  would  raise  a  less  amount.  A,  after  much 
trouble,  raised  the  amount  within  the  time;  but  B  refused  to  sell  him  the  goods. 
In  an  action  by  A  v.  B,  it  was  hdd  that  the  first  agreement  was  illegal  being 
contra  bonos  mores  and  that  the  subsequent  agreement  was  independent  of  it 
and  valid.    Owens  v.  Wright,  76  S.  E.  Rep.  735  (N.  C,  1912). 

The  decision  is  in  accord  with  the  general  rule.  The  rule  is  that  the  enforce- 
ment of  an  agreement  by  which  bidding  at  a  public  sale  is  suppressed  is  contra 
bonos  mores;  and  the  law  will  not  assist  either  party  to  such  an  agreement.  In- 
grain V.  Ingrain,  49  N.  C.  189  (1846). 

If  the  original  transaction  is  illegal  and  a  new  promise  is  made,  which  is 
dependent  upon,  and  connected  with,  the  illegal  act,  there  is  no  basis  for  recovery, 
no  matter  how  many  times  and  in  how  many  different  forms  the  new  promise 
may  be  made;  for  repeating  a  void  promise  will  not  give  it  validity.  Seiden- 
bender  v.  Charles,  4  S.  &  R.  151  (Pa.,  1818).  Accordingly,  every  new  agree- 
ment in  furtherance  of,  or  ^for  the  purpose  of  carrying:  into  effect,  any  of  the 
unexecuted  provisions  of  a  previous  illegal  agreement  is  void.  Brown  v.  Ken- 
nedy, 12  Colo.  235  (1888). 

Where,  on  the  other  hand,  the  new  contract  is  formed  on  a  new  considera- 
tion, and  has  no  direct  connection  with  the  il1^;al  transaction,  but  is  collateral 
to  it,  including  no  right  or  claim  belonnng  to  it,  the  new  contract  is  valid  and 
enforceable.  De  Witt  v.  Brisbane,  16  N.  Y.  508  (1858);  Swan  v.  Scott,  11  S. 
&  R.  155  (Pa.,  1824). 

The  question,  m  cases  similar  to  the  principal  case,  is,  therefore:  can  the 
plaintiff  establish  his  case  otherwise  than  through  the  medium  of  an  illegal  trans- 
action, to  which  he  was  himself  a  party? 

Damages — Measure — Loss  of  Society  of  Son  to  Parents — ^An  action 
was  brought  bv  the  parents  for  death  of  a  son,  who  was  of  age,  under  the  Fed- 
eral Employers  Liability  Act;  it  was  held,  in  American  R.  Co.  v.  Didricksen, 
t3  U.  S.  Sup.  Ct.  224  (1912),  that  the  damages  should  be  restricted  to  the  actual 
nancial  injur]^  sustained  by  the  parents  and  that  no  allowance  should  be  made 
for  loss  of  society  or  companionship,  or  for  any  care  or  consideration  the  son 
might  have  manifested  towards  them  during  their  declining  years. 

The  right  of  action  for  loss  of  life  is  of  purely  statutory  creation  and,  there- 
fore in  order  to  ascertain  what  damages  are  recoverable  the  various  statutes  must 
be  resorted  to.  Ordinarily  the  rule  is  that  recovery  shall  be  limited  to  financial 
damages  whether  the  action  is  for  the  benefit  of  wife,  husband,  parents  or  chil- 
dren. Blake  v.  Midland  Ry.  Co.,  18  Q.  B.  93  (1852);  Lett  v.  St.  Lawrence  Ry. 
Co.,  II  Can.  App.  i  (1884);  Michigan  R.  R.  v.  Vreeland,  3A  Sup.  Ct.  122  (U.  S., 
1912).  But  the  damages  are  not  confined  to  present  and  immediate  pecuniarv 
losses,  but  may  include  prospective  losses.  Carter  v.  West  Jersey  R.  K.,  76  N. 
J.  L.  602  (1908).  In  several  jurisdictions,  however,  damages  not  strictly  pe- 
cuniary are  recoverable,  particularly  where  minor  children  are  the  claimants. 
Tilley  v.  Hudson  River  R.  R.,  29  N.  Y.  252  (1864);  Mclntire  v.  N.  Y.  C.  R.  R., 
37  N.  Y.  287  (1867);  Countryman  v.  Fonds  R.  R.,  166  N.  Y.  201  (1901);  Webb 
V.  D.  R.  G.  R.  R.,  7  Utah,  17  (1890);  Green  v.  So.  Cal.  R.  R.,  132  Cal.  254  (1901). 
In  at  least  two  jurisdictions  recovery  is  allowed  for  mental  anguish  as  well  as 
loss  of  society.  Matthews  v.  Wainer,  29  Grat.  570  (Va.,  1877);  C.  &  O.  R.  R. 
v.  Ghee,  no  Va.  526  (1910);  Cleary  v.  City  R.  R.,  76  Cal.  240  (1888). 

Where  a  parent  sues  for  the  loss  of  a  child,  the  recovery  is  limited  to  pecuni- 
ary injuries.  Paulmier  v.  Erie  R.  R.,  38  N.  J.  L.  151  (1870);  Diebold  v.  Sharp, 
19  Ind.  App.  474  (1898);  Pressman  v.  Mooney,  5  App.  Div.  121  (N.  Y.,  1896); 
Pa.  R.  R.  V.  Keller,  67  Pa.  300  (1871);  Sutherland  on  Damages,  §  1273.  No 
allowance  is  to  be  made  for  loss  of  society.    Wales  v.  Pac.  Co.,  130  Cal.  521. 
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(1900);  Pupper  V.  So.  Pac.  Co.,  loj  Cal.  389  (1896).  The  pecuniary  injury  need 
not  be  exactly  proved  on  trial,  and  even  where  the  child  was  a  mere  infant  when 
killed,  the  court  will  not  be  justified  in  granting  a  non-suit  or  directing  nominal 
damages.  Ihl  v.  Forty-Second  Street  R.  Co.,  47  N.  Y.  321  (1867);  but  see  So. 
Pac.  R.  R.  V.  Cavenia,  100  Ga.  46  (1886).  The  possibility  of  future  support 
may  be  considered  by  the  jury  in  assessing  the  damages,  90  Pa.  i  (1879);  Erven 
V.  Chicago,  etc.,  R.  R.,  38  Wise.  613  (1875).  When  the  child  was  a  minor  his 
disposition  and  ability  to  support  his  parents  after  reaching  his  majority  was 
•considered  too  vague  in  Esker  v.  Mineral  R.  R.  Co.,  28  Sup.  Ct.  393  (Pa.,  1905); 
contra,  Thompson  v.  Johnson,  86  Wis.  576  (1893). 

Evidence— Experts— Medical  Books — In  Denver  City  Tr.  Co.  v.  Gawley. 
12^  Pac.  258  (Col.,  IQ12),  it  was  held  that  medical  books  are  not  admissible  in 
evidence,  and  that  where  a  physician  confined  his  testimony  to  his  experience, 
cross-examination  as  to  whether  he  agreed  with  writings  of  a  medical  author  was 
improper  unles  he  first  testified  that  he  read  the  author  and  r^^arded  his  work 
as  of  sufficient  merit  on  which  to  base  his  opinion. 

This  is  in  accord  with  the  general  rule  tnat  medical  authorities  may  not  be 
used  to  contradict  an  expert  generally.  Macfarland's  Trial,  8  Abb.  Pr.  (N.  S.) 
57  (N.  Y.,  1870);  Davis  v.  State,  58  Md.  15  (1873);  Knoll  v.  State,  55  Wis.  249 
(1882);  Marshall  v.  Brown,  50  Mich.  148  (1883).  There  are  cases  to  the  con- 
trary, however;  Hutchinson  v.  State,  19  Neb.  262  (1886);  State  v.  Winter,  72 
Iowa,  627  (1887);  Thompkins  v.  West,  56  Conn.  478  (i888);  Hess  v.  Lowrey, 
122  Ind.  225  (1890);  Fisher  v.  R.  Co.,  89  Cal.  399  (1891). 

Where  a  physician  bases  his  opinion  upon  certian  medical  works,  the  au- 
thorities may  be  used  to  contradict  and  discredit  him.  State  v.  Wood,  53  N.  H. 
84  (1873);  HuflFman  v.  Cluck,  77  N.  C.  55  (1877);  City  of  Bloomington  v. 
hrock,  no  111.  219  (1884). 

Many  authorities  hold  that  medical  books  are  not  competent  evidence. 
People  V.  Wheeler,  60  Cal.  581  (1882);  People  v.  Hall,  48  Mich.  482  (1882); 
Com.  V.  Marzynski,  149  Mass.  68  (1889);  U.  P.  R.  Co.  v.  Yates,  79  Fed.  584 
(1898);  Bixby  V.  Omaha  &  C.  B.  R.  &  B.  Co.,  105  Iowa,  293  (1898).  Nor  do 
medical  works  come  within  a  statute  admitting  as  evidence  'books  of  sdence" 
to  prove  "facts  of  general  notoriety  or  interest."  Gallagher  v.  Market  St.  R. 
Co.,  67  Cal.  13  (1885);  Bbtby  v.  Omaha  Co.,  supra;  U.  P.  R.  Co.  v.  Yates,  supra. 
Other  authorities  hold  that  medical  authorities  admitted  or  proved  to  be  standard 
works  with  the  profession  may  be  used  in  evidence.  State  v.  Winter,  supra;  Bir- 
mingham, etc.,  to.  V.  Moore,  148  Ala.  115  (1906). 

Outside  of  the  states  of  Iowa  and  Alabama,  there  seem  to  be  no  well-con- 
sidered cases  upholding  the  admission  of  medical  books  in  cases  like  our  principal 
one.  In  those  states  technical  and  obscure  phrases  should  be  explained  by  ex- 
perts.   Stoudenmier  v.  Williamson,  29  Ala.  558  (1857). 

Infants — Necessaries — Service  of  Attorney — ^A  suit  was  brought  in 
the  name  of  an  infant,  by  the  direction  of  her  next  friend,  to  protect  the  infant's 
title  to  real  estate.  HM,  that  the  counsel  could  not  recover  against  the  infant 
for  services  in  such  suit  as  they  are  not  regarded  as  necessaries,  and  may  be 
avoided  by  the  infant,  even  under  an  express  promise.  Grissoun  v.  Beidleman, 
129  Pac.  Rep.  853  (Okla.,  1913). 

It  is  generally  a  question  of  fact  in  each  case  to  determine  what  are  ''ne- 
cessaries. Lord  Coke  considers  necessaries  of  an  infant  to  include  "victuab, 
clothing,  medical  aid,  good  teachix^  and  instruction  whereby  he  may  profit  him- 
self afterwards,"  Co.  Litt.  172  a.  Parsons  on  Contracts,  p.  246,  added  "counsel 
fees  and  expenses  of  a  law  suit,"  but  in  Thrall  v.  Wright,  38  Vt.  494  (1866),  the 
court  said  tnis  could  not  be  taken  as  a  general  rule,  but  the  circumstances  of  each 
case  must  govern. 

The  general  rule  was  stated  in  Mclsaac  v.  Adanis,  190  Mass.  117,  1906. 
"We  can  conceive  of  conditions  such  that  a  minor  may  be  bound  to  pay  reason- 
able compensation  for  the  services  of  an  attorney,  on  the  ground  that  they  were 
necessarv;  but  ordinarily  this  liability  is  limited  to  cases  where  the  services  are 
rendered  in  connection  with  the  minor's  personal  relief,  protection,  or  liberty," 
and  refused  to  extend  it  to  a  case  where  services  were  rendered  regarding  land. 
Accord,  Phelps  v.  Worcester,  11  N.  H.  51  (1840);  Englebert  v.  Troxell,  40  Neb. 
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195  (1894);  Dillon  V.  Bowles,  77  Mo.  603  (1883),  although  infant  was  greatly 
benefited  by  result.  In  Thrall  v.  Wright,  supra^  the  suit  was  regarding  a  note. 
But  in  Searcy  v.  Hunter,  81  Tex.  648  (1891),  the  court  said  "Looking  to  the 
condition  of  affairs  in  our  own  state,  it  seems  to  us  that  to  refuse  to  allow  an 
attorney,  who  at  the  instance  of  the  next  friend  has  instituted  a  suit  in  behalf  of 
the  minor  and  recovered  for  him  money  or  proferty,  to  claim  from  the  infant  a 
reasonable  compensation  for  his  services  would  be  to  establish  a  rule  which  would 
operate  to  the  prejudice  of  the  class  it  is  designed  to  protect. "  And  where  there 
is  no  guardian,  the  infant's  estate  is  liable  for  its  fees  of  counsel  whose  services 
contributed  to  secure  it.  Epperson  v.  Nuggent,  57  Miss.  45  (1879).  And,  of 
<:ourse,  when  Chancery  directs  the  guardian  ad  UUm  to  employ  counsel,  the 
Chancellor  will  set  aside  a  reasonabte  fee  for  the  counsel.  Colgate  v.  Colgate, 
33  N.  J.  372  (1875). 

In  the  foll9wing  cases  the  services  of  counsel  were  held  to  be  necessaries, 
hence  the  infant  could  not  avoid  the  liability.    Crafts  v.  Carr,  29  R.  I.  397 

It.    Helps  V.  Clayton,  17  C. 

_  up  a  settlement.    Sutton  v. 

injuries.     Munson  v.  Washband, 


51  Conn.  303  (1863),  damages  for  breach  of  promise.    Barker  v.  Hibbard,  54 
N.  H.  539  (1874),  deifending  a  minor  in  a  bastardy  proceeding. 

The  principal  case  is  very  valuable  for  the  complete  collection  of  authorities. 

Infants — Right  of  Action — Injury  to  Unborn  Child— An  unborn  child 
is  not  in  existence  so  as  to  be  entitled  to  the  protection  of  his  person  as  well  as 
his  property,  and  may  not  recover  dama^  for  a  deformity  due  to  the  negligence 
of  a  railroad  company  in  transporting  its  mother,  then  pregnant.  Nugent  v. 
Brooklyn  Heights  R.  Co.,  139  N.  Y.  Sup.  567  (1913). 

The  case  is  in  accord  with  the  authorities,  which  are  three.  Walker  v. 
Great  Northern  R.  Co.,  28  Irish  L.  R.,  Q.  B.  &  Ex.  Div.  69  (1891);  Dietrich 
V.  Northampton,  138  Mass.  14  (1884);  Allaire  v.  St.  Luke's  Hospital,  184  111. 
3^9  (1900}.  These  cases  recognize  that  if  a  child  is  bom  alive  and  afterwards 
dies  of  injuries  received  while  tn  utero  it  is  murder  or  manslaughter.  4  Bl.  Com. 
198;  Rex  V.  Senior,  i  Moody  C.  C.  346;  Regina  v.  West,  2  C.  &  K.  784  (1848). 
And  is  in  esse  as  far  as  the  usual  rights  of  property  are  concerned.  It  may  tal»  as 
heir  or  devisee.  Botsford  v.  O'Conner,  57  111.  72  (1870);  Morrow  v.  Scott,  79 
<ja,  535  (1849);  Bowen  v.  Hoxie,  137  Mass.  527  (1884);  Anbuchon  v.  Bender, 
44  Mo.  560  (1869);  Marsellis  v.  Thalhiemer,  2  Paige  55  (N.  Y.,  1830);  Laird's 
Ap.  85  Pa.  339  (1877).  And  may  maintain  an  action  for  the  death  of  its  father 
for  culpable  negligence.  Quinlen  v.  Welch,  69  Hun.  584  (1893);  R.  R.  v.  Robert- 
son, 82  Tex.  657  (1891);  Herndon  v.  R.  R.  128  Pac.  Rep.  727  (Okl.,  1912).  A 
guardian  may  be  appointed  for  it.  Marseilles  v.  Thalhiemer,  supra.  It  may  have 
•a,n  injunction  to  stay  waste  and  be  appointed  an  executor.  Quinlen  v.  Welsh, 
supra;  I  Wms.  Exrs.  ^232,  6th  Am.  Ed.  Admitting  this  much,  it  is  difficult  to 
see  why  it  should  not  be  treated  as  in  esse  for  all  purposes,  and  why  a  distinction 
is  drawn  in  this  class  of  cases,  especially  since  it  has  been  held  that  the  mother 
could  not  recover  for  injuries  so  inflicted  to  her  child.  Dulieu  v.  White,  2  K.  B. 
^69   (1901). 

Judgments — Index — Name  of  Debtor — ^Several  persons  living  in  the  same 
locahty  as  the  judgment  debtor  had  the  same  Christian  and  surname.  The 
judgment  did  not  properly  set  forth  the  debtor's  correct  middle  initial  and  was 
so  rendered.  Held:  that  such  judgment  was  ineffectual  against  a  subsequent 
mortgagee  without  actual  notice.     Lature  v.  Little,  60  So.  Rep.  474  (Ala.,  1912) . 

^The  common  law  rule  of  but  one  Christian  name  and  one  surname,  and  that 
a  wrong  middle  initial  or  name  is  immaterial  will  certainly  not  answer  the  modern 
requirements  of  business  with  reference  to  recorded  conveyances  being  notice 
to  the  world. "  Bank  v.  Hacoda  Mercantile  Co.,  169  Ala.  476  (1910).  In  accord 
with  the  principal  case  are:  Dutton  v.  Simions,  65  Me.  583  (1876),  judgment 
against  Henry  ^*M."  Hawkins  is  not  binding  on  the  estate  of  Henry  'T."  Haw- 
kins. Davis  V.  Steeps,  87  Wis.  472  (1894) ,  docket  entry  against  *  'Edward  Davis, ' ' 
no  lien  on  estate  of  *'E.  A.  Davis"  or  '*Edward  A.  Davis."  Crouse  v.  Murphy, 
140  Pa.  335  (1891),  judgment  entry  of  "Daniel  Murphy"  is  not  constructive 
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notice  of  lien  against  estate  of  "Daniel  J.  Murphy.*'  Delancy  v.  Becker»  14 
Sup.  392  (1900),  judgment  against  ''George  A.  Baker*'  is  not  notice  of  Uen  against 
"George  A.  Becker."  Bernstein  v.  Schoenfield,  16  N.  Y.  S.  140  (1902);  Stone 
V.  Threefoot  Bros.,  54  So.  Rep.  595  (Miss.,  191 1). 

A  mortgage  defectively  recorded  and  indexed  by  erroneously  changing  the- 
first  initial  of  the  name  of  the  mortgagor,  is  not  bindine  upon  sul^equent  pur- 
chasers without  actual  notice,  Prouty  v.  Marshall,  225  Fa.  570  (190Q.  But  in 
Johnson  v.  Day,  2  N.  D.  295  (1891),  a  mistake  in  the  middle  initial  of  the  mort- 
gagor's name,  in  foreclosure  proceedings,  was  immaterial  as  the  law  recognizes 
but  one  Christian  name.  And  in  Fincher  v.  Hanegan,  59  Ark.  IM  (1894),  & 
mortgage  executed  by  Henry  **M."  Ward,  by  the  name  of  Henry  *  N."  Ward, 
gave  constructive  notice,  where  it  did  not  appear  that  there  was  more  than 
one  Henry  Ward  in  the  county. 

As  to  misnomer  in  service  of  process,  see  Illinois  R.  R.  v.  Hausenwinkle,  15 
L.  R.  A.  (N.  S.)  129  and  notes  (111.,  1908);  Butler  v.  Smith,  28  L.  R.  A.  (N.  S.)* 
436  (Neb.,  1909). 

Municipal  Corporations — Powers — ^Torts— A  municipal  corporatioo. 
divided  a  tract  of  common  land  within  its  limits  into  building  lots,  and  leased 
the  same  for  summer  cottages.  The  tract  was  not  required  for  public  purposes. 
A  strip  of  land  bounding  the  tract  was  reserved  by  the  town  and  intended  by  it~ 
as  a  common  passageway  to  the  leased  lots.  While  lawfully  on  this  reserved  strip 
the  plaintiff  was  injured  through  the  negligence  of  the  defendant  town  and  under 
circumstances  giving  her  a  right  to  go  to  the  jury  had  the  defendant  been  a  pri- 
vate corporation  or  a  natural  person.  The  defense  was  that  the  acts  of  the  de- 
fendant upon  which  the  plaintiff  relied  were  ultra  vives,  nad  therefore  that  it  was 
not  answerable.  Held^  that  the  plaintiff  might  recover.  Davis  v.  Rockport,  100 
N.  £.  Rep.  612  (Mass.,  I9'3)- 

It  has  been  repeatedly  held  that  a  municipal  corporation  may  deal  with  its 
property  as  a  private  individual  for  its  own  benefit  when  and  at  such  times  as 
the  property  is  not  required  for  the  public  use  for  which  it  was  designed.  The 
question  has  usually  arisen  on  the  leasing  of  public  buildings  for  entertainments, 
shops,  etc,  Camden  v.  Village,  77  Me.  530  (1886);  Worden  v.  New  Bedford,  131 
Mass.  23  (1882);  Bell  v.  Plattuille,  71  Wis.  142  (1888);  Bates  v.  Bassett,  60  Vt. 
530  (1895);  Spaulding  v.  Lowell,  23  Pick.  71  (Mass.,  1851);  French  v.  Quincy,  3 
All.  9  (Mass.,  1862);  Oliver  v.  Worcester,  102  Mass.  489  (1871),  in  whkh  the 
court  said  that  a  municipality  may  hold  or  deal  with  its  property  "not  for  the 
direct  and  immediate  use  of  the  public,  but  for  its  own  b^efit,  by  receiving 
rents  or  otherwise,  in  the  same  manner  that  a  private  individual  might. "  White 
such  uses,  by  the  weight  of  authority,  would  be  ultra  vires  if  foreign  to  the  pri- 
mary objects  of  the  corporation,  yet  they  are  valid  when  incidental  to  a  legiti- 
mate primary  object,  being  in  fact  essential  to  economy  and  the  best  manage- 
ment of  the  corporate  property. 

Under  the  Massachusetts  doctrine,  which  is  followed  throughout  New  Eng- 
land, a  town  is  not  liable  for  injuries  caused  by  a  defect  or  want  of  repair  in  public 
property  used  sotely  for  a  public  use,  such  duties  being  imposed  on  all  towns  by 
a  general  act.  Mower  v.  Leicester,  9  Mass.  2^7  (18 12);  Hill  v.  Boston,  122  Mass. 
344  (1877).  This  doctrine  follows  the  English  view  as  expressed  in  Russell  v. 
Devon  Co.,  2  D.  &  E.  T.  R.  667  (1788),  and  seems  to  be  more  restricted  than  the 
general  American  doctrine.  Pray  v.  Jersey  City,  32  N.  J.  L.  108  (1840);  Larldn 
V.  Saginaw  Co.,  li  Mich:  88  (1861);  Calvert  Co.  v.  Gibson,  36  Md.  229  (1872); 
Hedges  v.  Madison,  6  III.  567  (1846).  However,  under  either  rute  it  seems  to 
be  well  settled  that  when  the  corporation  receives  a  consideration  or  legitimately 
leases  its  public  property  to  private  persons  for  a  private  use,  it  stands  in  the 
same  relation  to  such  persons  as  would  a  private  corporation  or  a  natural  person, 
and  is  therefore  liable  to  them,  as  in  the  principal  case,  for  injuries  causeid  by  a 
failure  to  keep  the  leased  premises  in  proper  repair.  Worden  v.  New  Bedford, 
131  Mass.  23  (1882);  Mackey  v.  Vicksburg,  64  Miss.  777  (1887);  Carrington  v. 
St.  Louis,  89  Mo.  208  (1901);  Rowland  v.  Kalamazoo,  49  Mich.  553  (1882); 
Suffolk  v.  Parker,  79  Va.  660  (1885);  Savannah  v.  CuUens,  38  Ga.  334  (1884); 
Guthrie  V.  Philadelphia,  73  Fed.  688  (1896). 
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Negligence — Death  of  Injured  Party — Survival  of  Action — In  Crider 
V.  Moorhead,  51  Pa.  Super.  Ct.  532  (1912),  an  action  for  damages  was  begun  by 
plaintiff's  decedent  for  injuries  sustained  through  defendant's  n^ligence;  but 
before  trial  death  intervened — ^whether  from  the  injury  in  question  or  from  other 
causes  does  not  appear — and  his  personal  representatives  were  substituted, 
under  §  18  of  Act  of  1851,  P.  L.  669,  which  provides  that  "no  action  hereafter 
brought  to  recover  damages  for  injuries  to  the  person  by  negligence  or  default 
shall  abate  by  reason  of  the  death  of  the  plaintiff;  but  the  personal  representatives 
of  the  deceased  may  be  substituted  as  plaintiffs "  The  defense  con- 
tended that  this  section  was  limited  by  the  succeeding  section  (§19)  which  pro- 
vides *  *that  whenever  death  shall  be  occasioned  by  unlawful  violence  or  negligence, 
and  no  suit  for  damages  be  broueht  by  the  party  injured  during  his  or  her  life, 
the  widow  of  any  such  deceased,       ....      or  personal  representatives, 

may  maintain  an  action "    Held:    The  cause  of  action,  having 

accrued  to  the  decedent  in  his  lifetime,  would  under  §  18  survive  to  his  personal 
representatives.  This  section  creates  only  survivorship  of  an  existing  cause  of 
action.  Nor  is  it  limited  by  §  19,  so  that  it  need  appear  that  the  death  is  the 
result  of  the  injury  complained  of. 

The  eighteenth  section  provides  for  survival  of  an  existing  cause  of  action. 
R.  R.  V.  Zebe,  33  Pa.  318  (1858);  Hill  v.  R.  R.  178  Pa.  223  (1910);  while  section 
nineteen  creates  a  new  cause  of  action  wholly  unknown  to  the  common  law,  in 
that  it  provides  recovery  where  death  might  be  the  immediate  and  direct  con- 
sequence of  the  negligent  act,  in  which  case  no  right  of  recovery  ever  vested  in 
the  injured  party,  nor  any  other  person  at  common  law.  McCafferty  v.  R.  R., 
193  Pa.  339  (1899);  R.  R.  V.  Henderson,  51  Pa.  315  (1865);  Penna.  R.  R.  v.  Mc- 
Closkey,  23  Pa.  526,  530  (1854);  Fink  v.  Garmen,  40  Pa.  103  (1861);  Birch  v. 
Ry.,  165  Pa.  339  (1895). 

Negligence — Injuries  to  Children — ^The  defendant  caused  one  of  its 
wagons  to  be  driven  through  a  city  street  at  a  walk,  from  which  its  servants  dis- 
charged advertising  whirligig  toys,  or  aeroplanes.  The  plaintiff,  a  boy  of  ten, 
followed  the  wagon  with  otner  children  to  get  the  toys  when  they  fell  to  the 
ground.  One  of  the  toys  falling  under  the  wagon,  the  plaintiff  reached  between 
the  wheels  for  it,  but  before  he  could  withdraw,  the  back  wheels  of  the  wagon 
passed  over  his  arm,  crushing  it.  Held,  that  the  plaintiff  was  not  entitled  to 
recover  under  the  turntable  doctrine  and  in  absence  of  proof  of  actionable  negli- 
gence the  defendant  is  not  liable.  Hight  v.  American  Bakery  Co.,  151  S.  W. 
Rep.  776  (Mo.,  1912). 

The  plaintiff  based  his  complaint  and  tried  the  case  solely  upon  the  '  'turn- 
table" theory.  That  court  laid  down  the  rule  which  was  expressed  in  Bottum 
Adm.  V.  Hawk,  84  Vt.  370  (191 1),  "that  the  rule  (turntable)  is  to  be  invoked  not 
as  a  foundation  for  the  liability  of  the  defendant,  but  to  meet  the  defense  of  con- 
tributory negligence  on  the  part  of  the  plaintiff,  a  child,  injured.  It  is  applied 
not  as  a  weapon  of  attack  or  a  ground  for  liability,  but  as  a  defense. " 

The  cerm  of  the  * 'turntable"  doctrine  was  exprrased  in  Lynch  v.  Nurdin,  I 
A.  &  E.  (N.  S.)  442,  (Eng.,  1840)  and  applied  in  R.  R.  v.  Stout,  17  Wall.  657 
(U.  S.,  1873)  and  Cooke  v.  Midland  Ry.,  L.  R.  App.  Cases,  229  (1909).  For 
citations,  see  Bohlen's  "Cases  on  Torts,"  223. 

The  turning  point  of  the  case  was  whether  the  wagon  was  such  an  '  'attrac- 
tive nuisance"  as  to  cast  ui)on  the  defendant  the  affirmative  obligation  to  guard 
against  such  acts  of  the  plaintiff.  The  court  held  that  it  was  not.  In  Comin  v. 
Saunders,  58  111.  App.  261  (1895),  nothing  so  dangerous  about  an  ice  wagon  to 
cast  upon  owner  aaaitional  duty;  occortf,  Walsh  v.  Hays,  72  Conn.  397  (1889); 
Lowry  v.  N.  Y.  Ice  Co.,  55  N.  Y.  S.  707  (1899).  Nor  a  skeleton  wagon  for  con- 
veying; stone,  Foster  Herbert  Cut  Stone  Co.  v.  Pugh,  115  Tenn.  688  (1906). 
Traction  Engine,  Case  Threshing  Machine  Co.  v.  Burns,  38  Tex.  Civ.  App.  412 
(1905).  Coal  Wagon,  Scott  v.  Peabody,  153  III.  App.  103  (1910).  Cable,  drum 
and  boomer,  Fitzgerald  v.  Rodgers,  58  N.  Y.  App.  Div.  299  (1901). 

But  the  following  have  been  held  to  be  such  attractive  nuisances  as  to  im- 
pose the  additional  duty  and  relieve  the  plaintiff  from  defense  of  contributory 
negligence.  Iron  carelessly  piled  in  wagon  which  was  allowed  to  stand  on  street, 
Lane  v.  Atlantic  Works,  107  Mass.  104  (i 871)  and  Bohlen's  ' 'Ceases  on  Torts," 
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112  for  citations.  Wagon  attached  to  a  moving  house,  Skinner  v.  Knickrehm, 
10  Col.  App.  506  (1909).  Horseroller  left  on  street,  Westerfield  v.  Lewis,  43  La. 
Ann.  63  (1891).  Street  scraper,  Kelley  v.  Parker,  Washington  Co.,  107  Mo. 
App.  490  (1904).  Wagon  containing  explosives,  Lamsoni  v.  Saginaw  City  Gas 
Co.,  148  Mich.  27  (1907),  by  a  divided  court. 

For  a  full  discussion  of  ''attractive  nuisance,"  see  Cahill  v.  Stone  Co.,  153 
Cal.  571  (1908);  19  L.  R.  Co.  (N.  S.)  1944  and  notes. 

Nuisance — Continuing  Injury — Damages — ^Where  the  builders  of  a 
railroad  wrongfully  blasted  rock  into  a  river  so  as  to  divert  its  channel  and  in 
times  of  high  water  cause  a  riparian  owner's  land  to  be  overflowed,  a  release  in 
full  by  that  owner's  grantor  given  at  the  time  of  creating  the  obstruction  will  not 
bar  action  by  the  new  owner;  not  being  created  under  any  semblance  of  right, 
unlawful  and  wron^uf  ffom  the  outset,  so  long  as  any  recurring  injury  results, 
actions  may  be  maintained  by  the  then  owner.  Turner  v.  Brooks  &  Sons,  151 
S.  W.  Rep.  948  (Ky.,  1912). 

This  accords  with  the  universal  rule  that  the  continuance  and  every  use  of 
that  which  is,  in  its  erection,  a  nuisance  is  a  new  nuisance.  Staple  v.  Spring,  10 
Mass.  72  (1813);  Jones  v.  Deberry,  2  N.  C.  248  (1795);  Beckwith  v.  Griswold,  29 
Barb.  291  (N.  Y..  1859);  Russell  v.  Brown,  63  Me.  203  (1874);  Sanitary  EHst.  v. 


Ray,  199  III.  63  (1902).  Failure  to  abate  the  nuisance  after  first  recovery  had 
aggravates  the  injury  and  enlarges  the  damages  recoverable  in  a  second  action 
for  continuance.  Ganster  v.  Electric  Co.,  214  Pa.  628  (1906);  Mulligan  v.  Au- 
gusta, 115  Ga.  337  (1902);  Bowers  v.  Boom  Co.,  78  Minn.  398  (1899). 

The  theory  of  the  law  is  that  the  infliction  ot  damap;es  in  the  first  action  will 
cause  the  abatement  of  the  temporary  nuisance,  and  if  it  does  not,  successive 
actions  are  maintainable,  in  which  damages,  compensatory  and  exemplary,  may 
be  awarded  until  discontinued.  Ry.  Co.  v.  Pattison,  67  III.  App.  351  (1890); 
Brakken  v.  R.  R.  32  Minn.  425  (1884);  McKee  v.  R.  R.  49  Mo.  App.  174  (1892). 

Pasent  and  Child— Right  of  Father  to  Reasonable  Access  to  Bas- 
tard Child — Baker  v.  Baker,  85  Atl.  Rep.  816  (N.  J.,  1913)  held  that  such  right 
in  the  father  would  be  recognized  in  a  court  of  equity. 

At  common  law  the  father  had  the  paramount  right  to  the  custody  of  his 
legitimate  minor  children,  this  right  springing  naturally  from  his  duty  to  main- 
tain, protect  and  educate  them.  The  right,  however,  can  hardly  be  said  to  have 
ever  been  absolute,  but  several  English  law  cases  permitted  the  father  to  obtain 
custody  of  his  child  under  circumstances  injurious  to  the  child.  Rex  v.  De- 
Manneville,  5  East  221  (1804),  infant,  eight  months  old,  taken  from  mother; 
Rex  V.  Greenhill,  4  Adol.  &  £.  624  (1836),  father  was  living  in  adultery.  These 
cases  resulted  in  the  passage  of  Lord  Talfourd's  Act  (1839)  ^^^  the  Infants' 
Custody  Act  (187^),  enlarging  the  pK)wers  of  chancery  courts  and  emphasizing  the 
importance  of  making  such  orders,  in  respect  to  custody,  as  will  best  further  the 
well  being  of  the  child,  even  though  the  strict  les^al  right  of  the  father  might  be 
disregarded.  That  is  practically  the  attitude  that  the  American  courts  have 
always  taken.  U.  S.  v.  Green,  3  Mason  482  (1824);  Mercein  v.  People,  25  Wend. 
64  (N.  Y..  1840);  Kelsey  v.  Green,  60  Conn.  291  (1897);  Hussey  v.  Whiting, 
145  Ind.  580  (1896);  Richards  v.  Collins,  45  N.  J.  Eq.  283  (1889).  It  is  well 
established  that  either  parent  has  the  right  of  reasonable  access  to  the  children 
in  the  custody  of  the  other  parent. 

As  to  illegitimate  children,  the  rule  is  that  the  mother  is  the  natural  guardian 
of  her  bastard  child,  and,  as  such,  has  a  legal  right  to  its  custody  superior  to  the 
right  of  the  putative  father  or  any  other  person.  Reg.  v.  Nash,  10  Q.  B.  Div. 
454  (1883);  Lipsey  v.  Battle,  80  Ark.  287  (1906);  Ramsay  v.  Thompson,  71  Md. 

gi5  (1889);  Hesselman  v.  Haas,  7i  N.  J.  Eq.  689,  604  (i^)  contains  a  dictum 
y  Garrison,  V.  C,  to  the  effect  that  the  mother's  rignt  is  mferior  to  the  putative 
father's.  The  mother  will  be  deprived  of  the  custoay  of  her  bastard  child  if  her 
manner  of  living  and  habits  render  such  action  necessary  in  order  to  promote  the 
well-being  of  the  child.  In  re  Hope,  79  R.  I.  486  (1896);  Fullilove  v.  Banks,  62 
Miss.  II  (1884).  The  father's  right  to  such  child  is  inferior  only  to  that  of  the 
mother,  hence,  after  her  death,  he  has  first  claim  to  the  child.  Aycock  v.  Hamp- 
ton, 84  Miss.  204  (1904);  Pote's  Appeal,  106  Pa.  574  (1884). 
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At  common  law,  it  was  the  mother  who  was  under  the  duty  of  supporting 
the  child,  but  in  nearly  all  jurisdictions  statutes  permit  bastardy  proceemngs  to 
be  brought  against  the  father  to  compel  him  to  contribute  to  the  maintenance 
of  the  child.  Sinmions  v.  Bull,  21  Ala.  501  (1852);  Wright  v.  Wright,  2  Mass. 
109  (1806).  Now  that  the  father  must  support  the  child,  it  is  logical  that  the 
law  i^ould  permit  the  father  the  privilege  of  at  least  visiting  the  child  to  see  that 
the  monev  supplied  by  him  has  been  wisely  and  properly  expended  in  the  mainte- 
nance and  education  of  the  child  even  though  it  may  still  refuse  to  him  the  custody 
of  the  child,  as  long  as  the  mother  is  living.  This  is  the  conclusion  reached  by 
the  principal  case  which  presented  a  question  of  first  impression. 

PtBADiNG — Coif  PLAINT— Separate  Causes  of  Action — Plaintiff's  allega- 
tions in  his  complaint  were  that  his  realty  was  injured  in  the  construction  by 
defendant  subway  company  of  additional  stairways  in  front  of  his  premises,  so 
as  to  injure  his  property,  and  that  defendant  by  the  permanent  erection  and  main* 
tenance  of  such  stairways  had  injured  his  property.  Held^  Under  the  Code, 
section  483,  "Where  the  complaint  sets  forth  two  or  more  causes  of  action,  the 
statement  of  the  facts  constituting  each  cause  of  action  must  be  separate  and 
numbered."  There  are  two  distinct  legal  wrongs  alleged,  one  based  on  the 
temporary  Obstructions  and  the  other  in  maintaining  permanent  obstructions; 
they  must  be  separately  stat^  and  numbered.  Stines  v.  New  York,  138  N.  Y. 
Suppl.  962  (1912). 

'  'All  of  the  codes  require  that  the  different  causes  of  action  should  be  sepa- 
rately stated  ....  At  the  common  law,  these  separate  divisions  of  the  de- 
claration were  termed  'counts."*  Pomeroy  "Code  Remedies'*  (4th  edition), 
sec.  442. 

The  test  to  determine  whether  the  plaintiff  has  allied  different  causes  of 
action  is  stated  in  the  principal  case  as  being,  if  the  facts  alleged  show  one  pri- 
mary right  of  the  plaintiff  and  one  wrong  done  by  the  defendant,  involving  that 
right,  the  plaintiff  has  but  a  single  cause  of  action.  But  if  the  facts  alleged  in  the 
pleading  show  that  plaintiff  is  possessed  of  two  or  more  distinct  and  separate 
primary  rights,  each  of  which  has  been  invaded,  or  that  the  defendant  has  com- 
mitted two  or  more  distinct  separate  wrongs,  the  plaintiff  has  two  or  more  causes 
of  action.  Pomeroy  sec.  256;  Knowles  v.  Cavanaugh,  144  Mich.  260  (1906); 
Banks  v.  Galbraith,  149  Mo.  529  (1899);  Kruger  v.  Lumber  Co.,  11  Idaho  504 

(1905). 

Separately  numbering  the  pars^japhs  in  a  pleading  intended  to  set  up  only 
a  single  cause  of  action  or  defense  does  not  vitiate  the  pleading,  if  but  a  single 
cause  of  action  or  defense  is  in  fact  pleaded.  Waite  v.  Sabel,  62  N.  Y.  Suppl. 
419  (1899);  Winter  v.  Gose,  13  Wyo.  178  (1904). 

An  action  for  damages  at  common  Law  for  n^ligence  cannot  be  joined  in 
the  same  count  with  one  for  statutory  n^li^ence.  McHugh  v.  Transit  Co., 
190  Mo.  85  (1905};  nor  can  an  action  for  malicious  prosecution  and  one  for  false 
imprisonment  be  contained  in  a  single  court.  Ring  v.  Mitchell,  92  N.  Y.  Suppl. 
749  (1904). 

Post  Of  fice — Use  of  the  Mails  to  Defraud — Elements  of  the  Offense 
— "Scheme  to  Defraud" — In  Harrison  v.  U.  S.,  200  Fed.  662  (1912),  a  manufac- 
turer was  indicted  under  §  5480  (U.  S.  Comp.  St.,  1901,  p.  3696)  which  makes 
penal  the  use  of  the  mails  in  the  furtherance  of '  'any  scheme  or  artifice  to  defraud,*' 
the  offense  alleged  b€ing  the  mailing  of  certain  highly  laudatory,  though  some- 
what exaggerated  circulars  of  advertising,  and  it  was  held  that  it  is  by  decisions 
settled,  not  as  an  all-inclusive  definition,  that  the  statutory  '  'scheme  to  defraud,  *' 
may  be  found  in  any  plan  to  get  the  money  or  property  of  others  by  deceiving 
them  as  to  the  substantial  identity  of  the  thing  which  they  are  to  receive  in  ex* 
chanee,  and  this  deception  may  be  by  implication  as  well  as  by  express  words. 
On  the  other  hand  tne  "scheme**  cannot  be  found  in  any  mere  expression  of 
honest  opinion  as  to  the  quality,  or  as  to  future  performance,  and  the  not  uncom- 
mon cases  of  exaggerated  or  puffed  advertising  do  not  fall  within  this  statute. 
Accord,  U.  S.  v.  Staples,  45  Fed.  195  (1891) ;  Falkner  v.  U.  S..  157  Fed.  840  (1907); 
Brown  v.  U.  S.,  146  Fed.  219  (i90<6);  Rudd  v.  U.  S.,  173  Fed.  912  (1909);  U.  S.  v. 
Steever,  222  U.  S.  167  (19"). 
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The  scheme  or  artifice  need  not  be  unlawful  in  itself,  or  constitute  a  fraud, 
either  at  common  law  or  by  statute.  U.  S.  v.  Loring,  91  Fed.  881  (1884).  It  is 
sufficient  if  its  purpose  is  to  defraud,  and  the  mails  are  used,  U.  S.  v.  Wooten, 
29  Fed.  702  (1887);  Durland  v.  U.  S.,  161  U.  S.  306  (1895);  U.  S.  v.  McAnulty, 
187  U.  S.  94  (1902),  and  may,  in  fact,  have  been  utterly  ineffective.  Durlaad 
V.  U.  S.,  supra. 

But  in  all  there  must  be  the  underlying  intent.  U.  S.  v.  McAnulty,  supra; 
Wilson  V.  U.  S.  190  Fed.  427  (191 1).  The  ''schemes"  which  have  been  pun- 
ished have  smacked  of  confidence  games.  Wilson  v.  U.  S.,  supra;  Foster  v. 
U.  S.  178  Fed.  165  (1910). 

Property — ^Adjoining  Land  Owners — Light  and  Ventilation — ^An 
owner  of  real  property,  the  rear  of  which  abuts  on  land  on  which  a  tenement  house 
is  constructed,  has  no  profserty  right  in  the  adjoining  owner's  compliance  with 
a  statute  requiring  the  leaving  of  a  vacant  space  or  yard  in  the  rear  of  tenement 
building.     Rudnick  v.  Murphy,  100  N.  E.  Rep.  643  (Mass.,  ij^is). 

In  England  a  land-owner  may  acquire  an  easement  of  light  and  air  by  the 
maintenance  of  windows  over  a  vacant  lot  or  open  space,  for  twenty  years. 
Toplig  V.  Jones,  34  L.  J.  C.  P.  342  (Eng.,  1865);  Chastey  v.  Ackland  (1895),  2 
Ch.  389  (Eng.,  1895);  Stokoc  v.  Hew  Snigers,  8  E.  &  B.  31  (Eng.,  1857).  In 
America,  the  doctrine  that  ancient  lights  may  be  acquired  by  prescription  has 
not  generally  been  adopted,  although  an  easement  of  light  and  air  can  be  created 
by  express  grant.  Jesse  French  Piano  and  Orsan  Co.  v.  Forbes,  129  Ala.  471 
(1900);  Haverstick  v.  Sipe,  33  Pa.  368  (1859);  Kotz  v.  I.  C.  R.  R.  Co.,  188  III. 
578  (1901).  It  was  held  that  such  a  right  can  be  acquired  in  Clawson  v.  Prin- 
rose,  6  Del.  Ch.  6J.3  (1873).  Where  a  grantor  of  lands  has  two  adjoining  lots 
and  grants  one  witn  a  house  containing  windows  facing  the  other  lot  the  grantee 
has  a  right  to  the  use  of  such  windows  without  interruption  by  the  grantor  or  his 
grantees.  Palmer  v.  Fletcher,  I  Lev.  123  (Eng.,  1663);  RosewelT  v.  Pryor,  6 
Mod.  116  (Eng.,  1602).  The  general  rule  in  America  on  this  point  is  that  there 
must  be  an  express  covenant.  Rennyson*s  Appeal,  94  Pa.'  147  (1880);  Doyle  v. 
Lord,  64  N.  Y.  432  (1876);  Christ  Church  v.  Lavezello,  156  Mass.  89  (18^2). 
Where  such  light  and  air  is  necessary  for  reasonable  enjoyment  of  the  premises 
the  grantee  has  a  right  to  such  an  easement  but  he  has  no  such  right  where  it 
would  be  merely  a  matter  of  convenience.  Rennyson's  Appeal,  supra.  Greer  v. 
Van  Meter,  54  N.  J.  Eq.  270  (1896);  Turner  v.  Thompson,  58  Ga.  268  (1877). 
It  would  seem  from  the  principal  case  that  a  statute  such  as  the  one  in  that  case 
does  not  create  a  right  of  light  and  air  where  there  was  none  at  common  law. 
Haggerty  v.  McO>vem,  187  Mass.  479  (1905). 

Property — ^Joint  Tenancy — ^Work  Necessary  to  Create — In  Over- 
heiser  v.  Lackey,  100  N.  E.  738  (N.  Y.,  1913),  a  testator  had  left  property  '*to 
my  daughters,  Eliza  Jane  Marsh  and  Hester  Marsh,  jointly. "  On  the  death  of 
one  of  the  daughters  the  question  arose  whether  or  not  the  other  took  by  survivor- 
ship. The  court  held  that  this  devise  did  not  create  a  joint  tenancy.  The  use 
of  the  word  "jointly"  was  not  controlling,  in  view  of  the  fact  that  the  will  was 
not  drawn  by  a  lawyer,  and  of  the  evident  inaccurate  and  loose  use  of  other  legal 
terms,  coupled  with  the  fact  that  the  legislature  had  declared  against  joint  ten- 
ancies unless  they  were  expressly  stated  to  be  such. 

Joint  tenancv,  though  a  favored  estate  at  the  common  law,  Co.  Litt.  182a, 
has  Deen  regarded  by  the  modem  courts  as  productive  of  injustice,  and  they  have, 
where  possible,  construed  against  joint  tenancy.  2  Jarm.  wills  1123;  Whittlesey 
v.  Fuller,  11  Conn,  340  (1836);  Davis  v.  Smith,  4  Harrington  68  (Del.,  1836). 

There  are  in  almost  every  jurisdiction  statutes  providing  that  a  joint  tenancy 
shall  not  be  deemed  created  unless  plainly  apparent  or  expressly  declared.  Free- 
man, Cotenancy,  2d  ed.  §  ^5.  But  a  conveyance  under  such  a  statute  to  two 
persons  jointly  was  held  a  joint  tenancy  in  Case  v.  Owen,  139  Ind.  22  (1894); 
contra^  Davis  v.  Smith,  supra,  A  devise  to  several  persons  and  the  survivors 
of  them  is  a  clearer  case.  Apgar  v.  Christophers,  33  Fed.  201  (1887);  Davis 
V.  Smith,  supra. 

In  some  states  the  legislature  has  converted  all  joint  tenancies  into  tenancies 
in  common.     I  Stim  Am.  St.  L.  §  1371  (a);  Lowe  v.  Brooks,  23  Ga.  325  (1857). 
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Other  jurisdictions  have  simply  abolished  the  incident  of  survivorship. 
Freeman,  Cotenancy,  2d  ed.,  §  35;  iBambaugh  v.  Bambaugh,  11  S.  &  R.  193  (Pa., 

'^24).  .  .... 

Joint  tenancjr  is  generally  upheld,  by  statute  and  decision,  in  the  cases  of 
gifts  to  trustees,  in  which  cases  survivorship  is  to  be  desired.  Parsons  v.  Boyd, 
20  Ala.  112  (1857);  Webster  v.  Vandeventer,  6  Gray  428  (Mass.,  1856);  R.  R.  v. 
Navigation  Co.,  36  Pa.  20d  (i860);  Saunders  v.  Schmaelzle,  49  Cal.  59  (1874). 

It  is  still  possible,  in  tne  face  of  the  statutes  to  create  joint  tenancies,  W  ex- 
pressing such  an  intent  in  the  clearest  language.  Stimpson  v.  Batteman,  5  Cush. 
155  (Mass.,  1849);  Arnold  v.  Jack's  Exrs.,  2^  Pa.,  57  (1854). 

In  many  states  statutes  provide  for  a  joint  tenancy  as  to  homesteads.  Free- 
man, Cotenancy,  2d  ed.,  §  47. 

Public  Service  Commission — Powers,  and  Construction  of  New 
York  Act — Under  the  New  York  Public  Service  Commission  Act,  Laws  of 
N.  Y.  (1907),  p.  930,  in  construing  §  68,  which  reads  briefly  as  follows:  "No 
gas  corporation  or  electrical  corporation  ....  shall  begin  construction,  or 
exercise  anjr  right  or  privilege  under  any  franchise  hereafter  granted,  or  under 
any  franchise  heretofore  granted  but  not  heretofore  actually  exercised,  without 
first  having  obtained  the  permission  and  approval  of  the  proper  commission," 
it  was  held  that  the  consent  and  approval  of  the  commission  must  be  obtained 
for  the  construction  of  a  new  plant  by  a  corporation  in  existence  at  time  of  the 
adoption  of  the  act.  The  effect  of  the  decision  is  that  the  clause  relating  to 
construction  is  not  qualified  by  the  subsequent  clause  relating  to  franchises, '  'here- 
after granted  or  heretofore  granted  but  not  actually  exercised, "  so  that  anv  new 
construction,  even  though  it  be  a  further  use  of  an  old  franchise  which  had  been 
exercised  before  the  enactment  of  this  statute,  required  the  approval  of  the  com- 
mission. By  this  interpretation,  §  68  was  given  the  same  effect  as  §  53,  refer- 
ring to  railroads  and  similar  corporations,  which  was  so  worded  as  to  permit 
of  no  other  construction  than  this.  By  amendment  passed  after  this  action  was 
instituted,  §  68  was  made  to  read  similarly  to  §  53  (Cons.  Laws,  1910,  {  48, 
§  68).  After  reaching  the  above  conclusion  the  court  held  that  no  bond,  would 
be  issued  under  §  69  for  the  construction  unless  the  latter  had  been  previously 
approved  under  §  68. 

In  Maryland  there  is  an  act  quite  similar  in  this  respect  to  the  New  York 
Act,  Bagby;  Annotated  Code,  191 1,  title,  corporations,  §  447,  448)  and  it  would 
probably  be  open  to  the  same  construction. 

It  was  also  held  in  the  principal  case  that  a  rival  company  was  an  *  'aggrieved 
party"  within  the  meaning  of  the  New  York  Code,  and  that  it  could  intervene 
m  the  proceedings  before  the  commission  and  would  have  the  right  to  app^l. 
The  decision  in  this  respect  appears  to  be  in  accord  with  People  v.  Public  Service 
Commission,  195  N.  Y.  157  (1909),  but  Cullen,  C.  J.,  gave  a  very  lenj^thy  dis- 
senting opinion  on  the  theory  that  this  adjudication  by  the  Public  Service  Com- 
mission would  not  be  binding  as  to  the  relator,  the  rival  corporation,  and  that 
the  necessity  of  defendant's  franchise  could  be  determined  by  a  separate  action 
between  the  two  corporations. 

Real  Estate  Brokers — Commissions  on  Uncompleted  Sales — ^A  broker 
employed  to  sell  a  property  produced  a  purchaser  with  whom  the  owner  of 
the  property  entered  into  a  valid  contract.  Although  the  sale  was  never  com- 
pleted by  the  purchaser,  it  was  held  that  the  broker  was  entitled  to  his  com- 
mission for,  in  securing  a  person  whom  the  owner,  by  entering  into  the  agree* 
ment  of  sale,  accepted  as  satisfactory,  he  had  done  all  that  he  was  requir^  to 
do.    Payner  v.  Ponder,  77  S.  E.  Rep.  32  (Ga.,  1913). 

In  the  absence  of  controlling  terms  in  the  contract  of  employment,  the 
general  rule  is  that  a  broker  becomes  entitled  to  his  commissions  when  he  has 
produced  to  his  principal  a  purchaser  who  is  ready,  able,  and  willing  to  pur- 
chase upon  the  terms  prescribed  in  the  contract  between  the  principal  and 
broker.  Blougher  v.  Clark,  81  Kan.  250  (1909);  Watkins  v.  Thomas,  141  Mo. 
App.  263  (1909);  Clendenen  v.  Pancoast,75  Pa.  213  (1874);  Reed's  Exs.  v.  Reed, 
82  Pa.  420  (1876);  Middleton  v.  Thompson,  163  Pa.  112  (1894).  Some  cases 
.hold  that  the  principal  and  purchaser  must  enter  into  an  enforceable  contract 
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before  the  broker  is  entitled.  Boyd  v.  Improved  Prop.  Co.,  135  N.  Y.  App». 
623  (190J);  Pfanz  V.  Humburg,  82  Ohio  i  (1910);  Keys  v.  Johnson,  68  Pa.  42 
(1871);  Enyeart  v.  Fieard,  38  Pa.  Super.  Ct.  488  (1909).  But  if  a  valid  agree- 
ment of  sale  is  entered  into,  the  broker's  right  is  not  affected  by  the  subsequent 
failure  of  the  principal  to  perform.  Cohen  v.  Ames,  205  Mass.  186  (1910); 
Herrick  v.  Woodson,  143  Mo.  App.  258  (loio);  Veeder  v.  Seaton,  85  N.  Y.  App. 
191  (1903);  Freilich  v.  Tucker,  68  N.  Y.  Misc.  318  (1910);  DeWolf  v.  Ice  Co., 
i^i  Wis.  239  (1910);  or  by  subsequent  refusal  of  purchaser  to  take  title  because 
of  defect  in  principars  title,  Tackett  v.  Powley,  130  III.  App.  07  (1906);  Kii^ 
V.  Knowles,  122  N.  Y.  App.  414  (1907);  Arnold  v.  Nat.  Bk.,  126  Wis.  362  (1905), 
unless  the  broker  had  notice  or  knowledge,  Corbin  v.  Bk.,  121  N.  Y.  App.  744 
(1907);  Montgomery  v.  Awoler,  57  Tex.  Civ.  App.  216  (1909);  or  by  purchaser's 
refusal  to  take  because  of  principal's  misrepresentations,  Dotsen  v.  Milliken, 
209  U.  S.  237  (1907);  Hannan  v.  Moran,  7i  Mich.  261  (1888).  And  the  weight 
of  authority  is  with  the  leading  case  in  that  if,  after  a  valid  contract  has  been 
entered  into,  the  sale  fail  because  of  the  financial  inability  of  the  purchaser,  the 
broker  is  nevertheless,  in  the  absence  of  fraud,  entitled  to  his  commissions. 
Moore  v.  Irvin,  89  Ark.  289  (1909);  Shainwald  v.  Cady,  92  Cal.  83  (1891);  Alt 


V.  Doscher,  186  N.  Y.  566  (1906);  Coles  v.  Meade,  5  Pa.  Super.  Ct.  33^  (1897); 
contra,  Beale  v.  Bond,  84  L.  T.  N.  S.  313  (Eng.,  1901);  Riggs  v.  Tumbu" 
Md.  135  (1907);  Butler  v.  Baker,  17  R.  I.  582  (1891). 


Sales — Rescission  for  Fraud — In  White  Sewing  Machine  Co.  v.  Bullock, 
76  S.  E.  Rep.  634  (N.  C,  1912),  the  plaintiff's  agent  represented  to  the  defendant 
that  a  local  competitor  selling  plamtiff's  machines  had  discontinued  the  sale 
thereof.  Defendant,  induced  by  these  statements,  purchased  a  large  number 
of  machines  for  that  locality.  He  later  learned,  however,  that  the  statement 
had  been  false  as  his  competitor  had  recently  purchased  a  large  order.  It  was 
hM  that  such  misrepresentation  constituted  fraud  and  not  mere  puffing  or 
promissory  representations,  and  therefore  defendant  might  rescind  the  con- 
tract. 

In  contracts  of  sale  disclosure  is  not  ordinarily  incumbent  on  the  seller,  the 
rule  being  caveat  emptor,  and  the  mere  failure  to  disclose  material  facts  does  not 
of  itself  constitute  fraud.  Farrell  v.  Manhattan  Co.,  198  Mass.  271  (1908); 
Kentzing  v.  McElrath,  5  Pa.  467  (1846).  But  a  literal  speaking  of  the  truth, 
if  intended  to  accomplish  a  fraud,  may  be  as  fraudulent  as  a  falsehood.  Buford 
V.  Caldwell,  3  Mo.  477  (1834). 

'*The  essential  elements  of  fraud  are  intention,  deception,  materiality, 
reliance,  loss."  Burdick's  Elements  of  Sales,  106.  The  false  representation  is 
material  if  the  fact  untruly  asserted  or  wrongfully  suppressed,  if  it  had  been 
known  to  the  party,  would  have  influenced  his  judgment  or  decision  in  making 
the  contract  at  all.  McAleer  v.  Horsey,  35  Md.  4^9  (187 1) ;  Fishblate  v.  Fidelity 
Co.,  140  N.  C.  589  (1906).  To  protect  himself,  the  buyer  must  require  the 
seller  to  give  a  warranty  of  any  matter  the  risk  of  which  he  is  unwilling  to  as- 
sume.    Morrison  v.  Koch,  32  Wis.  254  (1873). 

Fraud  renders  the  sale  voidable.  Hewitt  v.  Clark,  91  III.  605  (1879);  but 
the  contract  must  be  avoided,  if  at  all,  within  a  reasonable  time.  Boles  v.  Mer- 
rill, 173  Mass.  491  (1899). 

Sales — ^Transfer  of  Title — ^Although  both  vendor  and  vendee  treated 
a  contract  for  the  sale  of  a  large  quantity  of  damaged  meal  as  vesting  title  in 
vendee,  nevertheless,  as  it  appeared  that  vendor  never  had  that  quantity  on 
hand  or  any  quantity  set  aside  for  vendee,  but  only  a  large  quantity  of  grain 
from  which  in  process  of  manufacture  the  meal  would  have  been  produced,  it 
was  held  that  no  title  in  any  undelivered  meal  had  passed.  Chandler  Grain  Co. 
v.  Shea,  100  N.  E.  Rep.  663  (Mass.,  1013). 

The  doctrine  is  universal  and  well  settled  that  a  vendor  can  pass  no  title 
to  goods  not  in  being  at  the  time  of  the  sale,  Langton  v.  Higeins,  4  H.  &  N.  ^02 
(Eng.,  1859);  Schreiber  v.  Butler,  8^  Ind.  576, 583  (1882);  Robinson  v.  Strickhn, 
73  Neb.  242  (1905) ;  Wilson  v.  Empire  Salt  Co.,  to  N.  Y.  App.  1 14  (1900),  semlde; 
Sharpsville  Furnace  Co.  v.  Snyder,  223  Pa.  372  (^1909)1  except  in  cases  of  poten- 
tial possession.    Hull  v.  Hull,  48  Conn.  250  (1880),  young  of  animals;  Van:. 
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Hoozer  v.  Cory,  34  Baib.  o  (N.  Y.,  i860),  product  of  animals;  Brim  v.  U.  S., 
143  U.  S.  346  (18^1);  Hills  V.  Edmund  Co.,  no  Pac.  Rep.  1088  (Cal.,  1910); 
Farmer's  Bk.  v.  Coyner,  ^  Ind.  App.  335  (1909),  crops;  Manly  v.  Betzer,  91 
Ky.  596  (1891),  wages  under  existing  contract;  but  cf,  Rochester  Co.  v.  Rosey, 
142  N.  Y.  570  (1894);  Merch.  Bk.  v.  Lovejoy,  84  Wis.  601  (1893).  A  contract 
for  the  sale  of  future  goods  is  purely  executory.  Bates  v.  Smith,  83  Mich.  ^7 
(1890).  No  title  psLsses  until,  after  the  goods  have  come  into  existence,  the  seller 
appropriates  them  in  completion  of  the  contract,  «'.  e.  in  accordance  with  the 
pnor  directions  of  vendee.    Stewart  v.  Henningsen  Produce  Co.,  129  Pac.  Rep. 


180  (Kan.,  1913);  The  Elgee  Cotton  Cases,  22  Wall.  180  (1874);  Heiser  v.  Mears, 

120  N.  C.  443  (1897);  West  Jersey  R.  Co.  v.  Car  Works  Co.,  32  N.  J.  L.  ^  , 

(1866);  Sempel  v.  Lumber  Co.,  142  Iowa  586  (1900);  Henderson  v.  Jenninss, 


228  Pa.  188  (1910);  Am.  Hide  Co.  v.  Chalkley,  loi  Va.  458  (1903);  or,  as  in  the 
most  common  case,  until  delivery.  Cobb,  Bates  &  Yerpa  Co.  v.  Hills,  208  Mass. 
270  (191 1);  Dentzel  v.  Park  Assoc.,  229  Pa.  403  (1911). 

Sales — Warranty — Intent— The  defendants  had  underwritten  a  large 
number  of  shares  in  a  rubber  and  produce  company.  The  plaintiff  asked  the 
defendants  whether  they  were  bringing  out  a  rubber  company  and  received  an 
affirmative  reply.  He  then  aslced  whether  the  company  was  all  right.  To 
this  the  defendants  replied,  "We  are  bringing  it  out"  and  plaintiff  rejoined, 
'That  isgood  enough  for  me.'*  The  plaintiff  bought  the  shares  which  fell  in 
value.  The  suit  was  for  breach  of  warranty,  the  alleged  warranty  being  that 
the  company  was  a  rubber  company.  The  jury  found  that  the  company  was 
not  a  rubber  company  and  the  defendant  had  given  the  warranty.  Held:  The 
question  of  warranty  was  improperly  left  to  the  jury  as  there  was  no  evidence  to  be 
submitted.  The  circumstance  that  the  vendee  assumes  to  assert  a  fact  of  which 
the  purchaser  is  ignorant,  though  valuable  as  evidence  of  intention,  is  not  am- 
duswe.    Heilbert,  Symons  &  Co.  v.  Buckleton,  L.  R.  1913  A.  C.  11  (Eng.). 

Lord  Atkinson  affirms  the  dictum  of  Buller,  T.,  in  Pasley  v.  Freeman,  3  T. 
R.  51  (1789),  where  he  said:  ''It  was  rightly  held  by  Holt,  C.  J.,  in  Crosse  v. 
Gardner  (Conn.  90,  1689)  and  Medina  v.  Stoujehton  (i  Salk.  210,  1699)  and 
has  uniformly  been  adopted  ever  since,  that  an  amrmation  at  the  time  of  the  sale 
is  a  warranty,  provided  it  appears  on  evidence  to  have  been  so  intended, ' '  Although 
the  cases  citecf  by  Buller,  J.,  will  not  bear  him  out,  nevertheless  this  has  become 
the  law  of  England.  Carter  v.  Crick,  4  H.  &  N.  412  (1859),  Stuckley  v.  Baily, 
I  H.  &  C.  405  (1862),  and  the  principal  case. 

In  America  the  weight  of  authority  is  contra  to  the  English  rule.  Stroud 
v.  Pierce,  6  Allen  413  (Mass.,  1863).  **The  intent  of  the  party  is  immaterial;' 
Shippen  v.  Bowen,  122  U.  S.  575  (1887);  McClintock  v.  Emick,  87  Ky.  160 
(1888);  Fairbanks  v.  Metzgar,  118  N.  Y.  260  (18^);  Ingraham  v.  R.  R.,  19 
R-  I-  356  (1896).  Yet  in  Pennsylvania  the  English  rule  of  intent  is  adopted 
due  to  the  decision  of  Gibson,  C.  J.,  in  Borreckin  v.  Bevan,  3  Rawle  23  (1831); 
and  affirmed  in  Pyott  v.  Baltz,  38  Pa.  Sup.  Ct.  613  (1909)'. 

The  court,  per  Lord  Moulton,  overrules  the  diaum  in  Cane  v.  Coleman,  3 
Man.  Ry.  2  (1828)  and  I>eLassalle  v.  Guildford,  2  K.  B.  21^  (1901).  In  the 
latter  case,  A.  L.  Smith,  M.  R.,  said  the  decisive  test  of  intention  was  "whether 
the  vendor  assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant  or  merely 
states  an  opinion  or  judgment  of  which  the  vendor  has  no  special  knowledge  and 
on  which  the  buyer  mav  be  expected  also  to  have  no  opinion  and  to  exercise 
his  judgment."  Lord  Moulton  said  that  this  was  not  the  "decisive  test" 
because  it  disregards  the  material  element  of  intention  of  the  parties  as  to  whether 
the  affirmation  was  to  be  part  of  the  contract.  Williston  "Sales,"  p.  253  (1909 
Ed.)  cites  De  Lassalle  v.  Guildford,  for  the  point  that '  'little  stress  seems  to  have 
been  laid  on  the  requirement  of  intent, "  but  as  this  has  been  overruled  in  the 
principal  case,  it  cannot  be  taken  as  authority. 

Tender— What  Constitutes — ^Tender  is  an  unconditional  oflfer  of  a  debtor 
to  the  creditor  of  the  amount  of  his  debt.  It  is  the  real  amount  of  the  debt  as 
fixed  by  the  law,  the  purpose  being  to  enable  the  debtor  to  relieve  himself  of 
interest  and  costs,  and  to  relieve  his  property  of  incumbrance  by  offering  his 
creditors  all  that  he  has  any  right  to  claim.     It  does  not  mean  that  the  debtor 
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must  offer  an  amount  beyond  reasonable  dispute,  but  the  amount  actually  due. 
Kelley  v.  Clark,  129  Pac.  921  (Idaho,  1913). 

It  is  an  offer  to  pay  a  debt  or  to  perform  a  duty.  9  Bacon  Abr.  At  the 
common  law,  wherever  there  is  a  debt  or  duty  due  and  the  thing  due  is  either 
certain,  or  capable  of  being  made  so  by  mere  computation,  a  tender  of  the  debt 
or  duty  may  be  made;  Solomon  v.  Bewicke,  2  Taunt.  317  (1810);  Green  v.  Shurt- 
lifif,  19  Vt.  592  (1847).  But  at  the  common  law  a  tender  is  not  allowed  where 
the  amount  of  the  compensation  is  unliquidated,  whether  the  right  to  the  com- 
pensation is  based  upon  a  breach  of  a  contract,  or  is  one  arising  out  of  a  tort. 
Lawrence  v.  Gifford,  17  Pick.  366  (Mass.,  1835);  Gregory  v.  Wells,  62  111.  232 
(1871);  Davys  v.  Richardson,  21  Q.  B.  D.  202  (1888).  This  has  been  chang^ 
by  statute  in  many  jurisdictions.  Viall  v.  Carpenter;  16  Gray  285  (Mass.,  i860); 
Frantz  v.  Rose,  89  III.  590  (1878). 

Nothing  short  of  an  offer  of  everything  that  the  creditor  is  entitled  to  re- 
ceive is  sufficient,  and  a  debtor  must  at  his  peril  tender  the  entire  sum  due. 
Coleman  v.  Ross,  46  Pa.  180  (1863);  Graham  v.  Linden,  50  N.  Y.  547  (1872); 
Cheney  v.  Roodhouse,  135  111.  257  (1890);  Kingsley  v.  Anderson,  103  Minn.  510 
(1908).  The  debtor  must  do  and  offer  everything  that  is  necessary  on  his  part 
to  complete  the  transaction,  and  must  fairly  make  known  his  purpose  without 
^ambiguity.    Lilienthal  v.  McCormick,  117  Fed.  89  (1902). 

The  thing  to  be  tendered  must  be  actually  produced  and  offered  to  the 
party  entitled  thereto,  a  mere  offer  to  pay  being  insufficient.  34  Ala.  126  (1859) ; 
Chase  v.  Welsh,  45  Mich.  345  (1880);  Deering  Harvester  Co.  v.  Hamilton,  80 
Minn.  162  (1900).  The  tender  must  be  unconditional.  Coghlan  v.  S.  C.  R. 
Co.,  32  Fed.  316  (1887);  Cornell  v.  Huyden,  114  N.  Y.  271  (1889);  Mann  v. 
Roberts,  126  Wis.  142  (1905). 

Torts — Malicious  Prosecution — Probable  Cause — Information  re- 
ceived from  apparently  respectable  persons  and  believed  to  be  credible,  as  to 
the  commission  of  an  offense,  is  sufficient  evidence  of  probable  cause  for  prosecu- 
tion against  the  offender.  Louisville  &  N.  R.  Co.  v.  Stephenson,  60  So.  Rep. 
.490  (Ala.,  1912). 

In  malicious  prosecution,  absence  of  probable  cause  is  an  essential  element 
to  plaintiff's  case,  Devain  v.  Descabo,  66  Cal.  415  (188O;  and  it  is  therefore  full* 
justification  that  the  defendant  had  good  reasons  for  taking  proceedings.  White 
hurst  V.  Ward,  12  Ala.  26^1  (1847).  To  constitute  probable  cause  the  defendant 
must  have  had  a  real  and  nonest  belief  based  upon  such  facts  and  circumstances 
as  would  have  aroused  a  reasonable  suspicion  of  guilt  in  aprudent  person.  Hitson 
V.  Sim,  69  Ark.  439  (1901);  McClafferty  v.  Philip,  151  Pa.  86  (1892).  The  facts 
upon  which  the  defendant  relied  may  be  those  within  his  personal  knowledge 
or  those  which  he  learns  from  proper  information  derived  from  statements  of 
others.  Shafer  v.  Hertzog,  92  Minn.  171  (1904);  French  v.  Smith,  4  Vt.  363 
(1832);  but  such  information  must  come  from  credible  sources.  Devain  v. 
Descalo,  66  Cal.  415  (1885);  Smith  v.  Ege,  52  Pa.  ^19  (1865). 

As  a  general  rule  it  is  a  good  defense  to  an  allegation  of  want  of  probable 
cause  to  show  that  the  defendant  acted  under  the  advice  of  counsel  after  having 
placed  the  facts  before  him.  Donnelly  v.  Dagget,  145  Mass.  314  (1887);  Neu- 
field  V.  Rodeminskir,  144  III.  83  (1893);  Walter  v.  Sample,  25  Pa.  275  (1855). 
The  advice  must  be  that  of  a  practising  attorney,  Stanton  v.  Hart,  27  Mich.  539 
(1873).  The  advice  must  have  been  honestly  sought,  Ames  v.  Smder,  69  IlL 
.376  (1873) ;  and  defendant  must  show  he  stated  all  the  facts  fully  and  fairly  with- 
out exaggeration  and  without  witholding  any.  Stevens  v.  Fassett,  27  Me.  266 
(1847);  Flora  V.  Russell,  138  Ind.  153  (1894);  and  that  he  resorted  to  advice  of 
counse  lin  good  faith,  Fisher  v.  Forrester,  33  Pa.  501  (1859).  Dischaive  of  plaintiff 
by  magistrate  is  prima  facie  evidence  of  want  of  probable  cause,  but  not  con- 
clusive, Barbi^ht  v.  Tamany,  158  Pa.  545  (1893).  Want  of  probable  cause  can 
never  be  implied  from  malice.  Stewart  v.  Sonneborn,  98  U.  S.  187  (1878);  Mc- 
Casland  v.  Kniberlin,  100  Ind.  121  (1884).  Want  of  probable  cause  means  want 
only  at  time  of  commencement  of  the  proceedings,  Fox  v.  Smith,  25  R.  I.  255 
(1903).  The  same  principles  determine  the  question  as  to  want  of  probable 
cause  where  defendant  has  instituted  civil  proceedings  as  in  criminal  proceed 
4ngs.     Nicholson  v.  Coghill,  4  B.  &  C.  21  (£ng.,  1824};  Stewart  v.  Sonneborn 
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supra.  Probable  cause  in  England  is  a  matter  of  law  for  the  court  while  in 
America  a  matter  of  mixed  law  and  fact.  Leahy  v.  March,  155  Pa.  458  (1893) ; 
Besson  v.  South-  ard,  10  N.  Y.  236  (1851). 

Torts — Release  of  one  Joint  Tort-feasor — A  release  of  one  joint  tort- 
feasor, unless  expressly  reserving  the  right  to  pursue  the  others,  releases  all,  even 
though  the  one  claimed  by  the  mjured  party  to  be  liable,  and  who  was  released 
for  a  consideration,  was  in  fact  not  liable.  Casey  v.  Auburn  Telephone  Co.,  139 
N.  Y.  Suppl.  579  (1913). 

The  majority  of  the  decisions  on  the  subject  support  the  principal  case, 
holding  with  it  that  the  party  injured,  by  accepting  satisfaction  from  another, 
is  estopped  from  saying  that  he  had  no  claim  ap:ainst  him,  and  therefore,  it  is 
wholly  immaterial  from  whom  such  satisfaction  is  received.  Tompkins  v.  Clay 
Street  R.  R.  Co.,  66  Cal.  163  (1884);  Miller  v.  Back,  108  la.  575  (1899);  Leddy 
v.  Barney,  139  Mass.  394  (1885);  Hartigan  v.  Dickson,  81  Minn.  284  (1900); 
Leither  v.  P.  R.  T.  Co.,  125  Pa.  397  (1889).  A  mere  gift  or  gratuity  from  one 
against  whom  no  claim  is  asserted  will  not,  however,  operate  as  a  satisfaction  so 
as  to  release  the  person  who  caused  the  injury.    Sieber  v.  Amundsen,  78  Wis. 

679  (1891). 

In  those  jurisdictions  holding  contra  to  Casey  v.  Telephone  Co.,  supra,  it 

is  argued  that  any  consideration  received  from  one  not  actually  liable  cannot 
-  operate  by  way  of  estoppel  inasmuch  as  the  party  not  released  is  no  party  or 

privy  to  the  arrangement,  and,  therefore,  such  consideration  ought  not  to  be 

regarded  as  a  satismction.    Western  Tube  Co.  v.  Zane,  8s  III.  App.  63  (1899); 

Kentucky  Bridge  Co.  v.  Hall,  125  Ind.  220  (1890);  Wardell  v.  McConnell,  25 
:Neb.  558  (1889). 

Torts— "Shadowing"  a  Person — ^Liability— The  plaintiff  who  had 
been  a  witness  against  the  defendant  company,  was  kept  under  constant  and 

.-continued  surveiluince  by  defendant's  detectives,  who  employed  open  or  "rough 
shadowing. "  Among  other  things  plaintiff  showed  that  he  had  been  dismissed 
from  his  employment  by  reason  of  defendant's  acts.  Held,  that  open  or  '  'rough 
shadowing"  of  a  citizen  by  private  detectives  so  as  publicly  to  proclaim  him  a 
suspect  who  deserves  watching,  is  actionable  as  defamation.  Sdiultz  v.  Frank* 
fort  Ins.  Co.,  139  N.  W.  Rep.  386  (Wis.,  1913)- 

This  is  an  extension  of  the  law  of  defamation  as  ordinarily  recognized.  In 
general,  defamation  is  said  to  consist  of  a  defamatory  statement  which,  when 

•oral,  constitutes  slander,  and,  when  written,  libel.  Salmond,  Torts  (3d  Ed.), 
406.     Slander,  in  general,  is  perceptible  only  by  the  ear;  and  libel,  only  by  the 

•  eye.  But  a  defamatory  communication  made  by  means  of  finger-signs  is  slan- 
der, not  libel.    Frazer,  Libel  and  Slander,  (4th  Ed.)  3. 

Various  forms  of  libel  other  than  written  or  printed  statements  have,  how- 
ever, been  recognized.  So,  dishonoring  plaintiff's  checks  by  a  banker  who  has 
sufficient  funds  in  hand  belonging  to  plaintiff.     Rolin  v.  Stewart,  23  L.  J.  C.  P. 


tiff's  tavern  the  repute  of  a  bawdy  house  by  bringing  whores  or  men  dr^sed  as 
whores  thereto,  Plumket  v.  Gilmore,  Fortescue  211  (1724);  placing  a  wax  figure 
of  plaintiff  among  those  of  notorious  felons,  Monson  v.  Tussand,  L.  R.  (1894) 
I  Q.  B.  671;  burning  or  hanging  plaintiff  in  effigy.  Eyre  v.  Garlick,  42  J..  P.  68 
(Eng.,  1878);  Johnson  v.  Comm.,  14  Atl.  425  (Pa.,  1888);  exhibiting  a  picture 
of  one  in  a  di^jaceful  position.  DuBost  v.  Beresford,  2  Campb.  511  ^1810). 
See  5  Co.  126  (1606).  Perhaps  the  cases  nearest  to  the  facts  of  the  pnncipal 
case  are  those  of  *  'riding  Skimmington  "  which  was  a  mode  of  ridiculing  a  hen- 
pecked husband.  Rex  v.  Roberts,  3  Keble  578  (1674);  Cropp  v.  Tilney,  3 
Salk.  225  (1694).  In  an  unreported  case  from  Lower  Canada,  cited  in  Towns- 
hend,  Libel  and  Slander  (4th  Ed.),  2,  note,  one  who  took  up  the  collection  in  a 
church,  for  the  purpose  of  humiliating  plaintiff,  passed  him  by  without  giving 
him  an  opportunity  to  contribute.  And  it  was  held  that  the  defendant  was 
liable  as  he  was  bound  to  perform  his  services,  though  gratitutious,  without 
::8ubjecting  anyone  to  ridicule. 
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Tax  Exempt  and  Taxable  Investment  Securities.    By  Sydney  R.  Wright- 
ington  and  Weld  A.  Rollins.     Boston:  Financial  Publishing  c5o.,  1913. 
As  stated  in  the  preface,  this  book  is  intended  as  a  manual  tor  the  investing 

{}ublic;  it  does  not  purport  to  be  a  legal  treatise,  and,  therefore,  its  scope  is 
imited  to  a  statement  of  the  statutes  taxing  the  commonest  forms  of  invest- 
ments in  the  several  states.  There  is  no  discussion  of  the  constitutional  limita- 
tions on  the  taxing  power,  nor  is  the  text  burdened  with  the  citation  of  many 
cases.  The  arrangement  is  simple,  the  states  being  in  alphabetical  order  and  the 
kinds  of  securities  grouped  in  a  convenient,  if  inaccurate,  manner.  At  the  end 
there  is  a  summary  of  the  taxation  of  investments  arranged  by  subjects,  which 
would  give  the  reader  some  idea  where  his  money  would  be  exempt  from  a  state 
tax;  but  as  such  taxes  are  very  small  and  often  paid  by  the  corporation,  it  is  hard 
to  see  how  this  summary  would  be  of  any  great  value  to  a  prospective  investor. 
The  value  of  the  main  part  of  the  book — the  laws  by  states  on  each  of  the  seven- 
teen classes  of  securities  into  which  the  authors  divide  investments — is  greatly 
decreased  by  the  frequent  omission  to  state  the  amount  of  the  tax.  In  view  of 
the  fact  that  prospectuses  usually  state  in  what  state  or  states  the  security  ad- 
vertised is  exempt  from  taxation,  the  book  will  be  useful  to  but  a  very  limited 
number  of  people;  however,  the  citation  of  the  taxing  statutes  furnishes  a  con- 
venient digest  for  any  one  desiring  more  detailed  information. 

C.  L.  M, 

The  Law  of  Domicile  in  its  Relation  to  Succession,  and  the  Doctrine  of 

Renvoi.    By  Norman  Bentwich.    London:   Sweet  and  Maxwell,  Limited ». 

1911. 

This  work  received  the  Yorke  Prize  at  the  University  of  Cambridge  in  191  o, 
and  is  now  published  under  the  terms  of  that  Prize.  It  is  a  valuabfe  treatise, 
from  the  point  of  view  of  English  law,  upon  those  doctrines  of  domicile  by  which, 
the  courts  resolve  the  conflict  of  laws  respecting  testate  and  intestate  succession.. 

It  is  a  somewhat  curious  fact  that  the  principles  of  domicile,  derived  as 
they  are  from  the  Civil  Law,  play  a  part  of  greater  importance  in  English  and 
American  law  than  in  the  systems  of  continental  Europe  which  have  a  purely 
Roman  origin.  Our  law,  as  did  that  of  Rome,  makes  intention  and  choice  the 
criterion  of  domicile;  but  European  law  tends  generally  to  demand  something 
more.  Most  European  countnes  insist  upon  the  formal  authorization  of  the- 
government  for  the  acquisition  of  domicile,  and  their  courts  require  a  certificate 
of  such  authorization  when  a  question  of  domicile  is  at  issue  before  them.  Under 
such  requirements  a  change  of  domicile  takes  on  almost  the  formality  of  natural- 
ization. 

When  an  Englishman  dies  abroad  or  a  foreigner  in  England,  leaving  personal 
property  both  at  home  and  abroad,  these  divergent  conceptions  of  domicile  raise 
perplexing  questions.  Unity  of  method  in  the  distribution  of  the  estate  is,  of 
course,  the  end  to  be  desired;  but  by  what  law  is  that  unity  to  be  achieved? 
The  author  of  this  work,  although  in  the  teeth  of  much  critical  opinion,  favors 
the  solution  of  the  problem  through  the  theory  of  the  renvoi.  He  marshals  the 
cases  both  in  English  and  Continental  courts  to  show  that  the  trend  of  judicial* 
decision  supports  his  view.  His  chapter  on  the  renvoi  is,  indeed,  one  of  the  most 
constructive  and  scholarly  of  his  book. 

The  doctrine  of  the  renvoi  is  entirely  logical.  It  starts  with  the  proposition 
that  the  court,  when  confronted  with  a  question  of  testate  or  intestate  succession 
under  conflict  of  laws,  having  by  its  own  standards  found  the  domicile  foreign ». 
should  proceed  to  distribute  the  personalty  within  its  jurisdiction  as  if  sitting  as 
a  court  of  the  foreign  domicile.  An  English  court  so  sitting  must  take  the  Con- 
tinental view  of  domicile,  and  may  thus  find  itself  bound  to  determine,  contrary 

(622) 
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to  the  conclusion  from  which  it  started,  that  no  new  domicile  has  been  acquired, 
>and  that  English  law  governs.  This  is  the  rewooit  the  sending  back,  in  the  court 
of  the  nationality,  to  the  law  of  the  nationality.  The  point  is,  however,  that  the 
law  of  the  nationality  is  not  thus  applied  ex  proprio  vigore,  but,  as  it  were,  at 
second-hand,  under  the  foreign  authority  with  which  for  the  occasion  the  court 
has  invested  itself.  All  this  is  logical;  but  the  logic  may  be  pushed  farther,  and 
then  many  Juristic  writers  find  opportunity  for  a  sweepmg  condemnation  of  the 
doctrine.  The  law  of  the  domicile  sends  the  matter  back  to  the  law  of  the  nation- 
ality, but  this  again  remits  it  to  the  law  of  the  domicile.  Thus,  conceivably  a 
legal  game  of  battledore  and  shuttlecock  arises,  each  jurisdiction  applying  the 
whole  law  of  the  other,  and  tossing  the  subject-matter  endlessly  back  and  forth 
between  the  two.  Mr.  Bentwich's  answer  is  that  this  logical  outcome  does  not 
in  practice  result,  because  the  court  which  accepts  the  renvoi  retains  the  shuttle- 
cock at  tiie  first  return.  And  he  finds  the  decisions  of  the  courts  of  recent  years 
speaking  almost  with  one  voice  in  acceptance  of  the  renvoi  as  an  effective  rule 
of  true  comity. 

Mr.  Bentwich's  other  chapters  are  upon  the  Scope  and  Limitations  of  the 
English  Conception  of  Domiale,  the  distinctions  between  Real  and  Personal 
Property,  the  Administration  of  the  Estate,  the  Efifect  of  Domicile  upon  Dis- 
tribution, the  Limitations  of  the  Regulation  of  the  Succession  by  the  Law  of  the 
Domicile,  the  Validity  of  the  Principle  of  Domicile  in  Succession,  and  Death 
Duties  and  Domicile.  This  last-mentioned  chapter  upon  Death  Duties  and 
Domicile  is  an  interesting  discussion  of  certain  new  questions  which  have  come 
to  the  front  of  late  with  the  introduction  of  succession  taxes  into  the  fiscal  sys- 
tems of  all  countries. 

A.  M.  B. 

The  Fixed  Law  of  Patents.    By  William  Macomber.    Boston:  Little,  Brown 

&  Co.,  1913. 

In  presenting  the  second  edition  of  his  'Tixed  Law  of  Patents,"  William 
Macomber,  Esq.,  has  given  to  the  profession  something  of  a  nature  decidedly 
foreign  to  the  average  work  dealing  with  this  branch  of  the  law.  The  author 
states  that  he  has  endeavored  to  produce  a  book  ''written  primarily  for  the 
general  practitioner — ^for  the  lawyer  looking  for  general  principles,"  so  that,  as 
from  time  to  time  questions  of  patent  law  arise  in  general  practice,  its  possessor 
may  have  at  hand  a  satisfactory  means  of  answering  them. 

The  whole  of  our  patent  system  is  fundamentally^  based  upon  a  few  com- 
paratively short  statutory  enactments,  yet  the  multitiude  of  cases  which  have 
been  decided — especially  in  the  past  few  years — ^has  produced  a  great  number 
of  principles  bearing  upon  the  application  and  interpretation  of  those  statutes, 
and  which  might  be  said  to  constitute  the  corpus  of  American  Patent  Law. 
While  many  of  these  principles  may  be  considered  as  practically  fixed,  others 
are  still  in  the  formatory  period,  and  still  others  are  yet  to  be  enunciated.  In 
consequence,  the  necessity  of  adverting  to  the  decisions  of  the  courts  themselves, 
and  step  by  step  following  the  reasoning  by  which  the  principle  controlling  a 

§iven  case,  whicn  may  be  under  consideration,  has  been  worked  out,  or  by  which 
edsions,  somewhat  analogous,  but  yet  not  quite  in  point  as  bearing  upon  the 
exact  question  before  the  practitioner,  have  been  arrived  at,  is  at  once  apparent. 
Perhaps  the  need  of  thus  considering  the  reasoning  and  decisions  of  the 
courts  themselves,  is  enhanced  by  the  present  system  of  organization  of  the 
Federal  Courts,  which  have  exclusive  jurisdiction  in  patent  cases,  and  which 
comprise  nine  courts  of  last  resort,  each  of  which  may,  and  often  does,  hold 
different  views  regarding  the  interpretation  or  validity  of  the  same  patent. 

To  present  these  decisions,  therefore,  in  the  most  convenient  form,  has  been 
the  object  of  the  author,  and  in  making  the  compilation,  he  has  confined  him* 
self  exclusively  to  those  decisions  which  constitute  the  ''fixed**  law  of  patents; 
namely,  all  of  the  decisions  of  the  Supreme  Court,  and  of  the  Circuit  Courts  of 
Appeal,  down  to,  and  including,  those  contained  in  325  U.  S.,  and  194  Fed.  Rep. 
From  these  cases  he  has  excerpted  the  salient  points,  and,  quotinp:  them  in  the 
•exact  language  of  the  reports,  has  grouped  them  under  appropriate  headings. 
It  may  be  that  he  has  utilized  the  Mst  method  available  for  this  grouping  and 
indexing;  it  may  be  that  a  better  method  can  be  discovered  for  some  future 
edition.    The  abbreviation  of  the  titles  of  the  cases,  besides,  seems  somewhat 


Digitized  by 


Google 


624  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

strange,  and  sometimes  leaves  one  in  doubt  as  to  whether  or  not  an  old  ac- 
quaintance has  been  encountered.  However,  it  will  be  found  that  the  more  the 
book  is  made  use  of,  the  more  familiar  does  one  become  with  its  arrangement 
and  make  up,  and  the  more  readily  are  the  cases  upon  any  desired  topic  located. 

The  author's  '  'Brief  Summary  "  of  the  subject  of  the  law  of  patents  is  most 
interestingly  written,  and  it  is  thought  will  do  much  to  enlighten  the  lawyer 
unfamiliar  with  its  technicalities,  whHe  the  method  employed  of  referencing  the 
points  touched  on  therein,  to  the  cases  in  the  body  of  the  work,  enables  the  reader 
readily  to  clear  up  a  knotty  point,  or  to  compare  his  own  views,  based  upon  the 
decided  cases,  with  those  of  the  author. 

In  short,  it  is  believed  that  the  book  fills  a  unique  place  among  those  deal- 
ing with  this  most  important  branch  of  the  law,  and  will  prove  of  assistance  and 
value  to  the  patent  specialist,  as  well  as  the  general  practitioner  for  whose  use 
it  was  primarily  designed. 

G,  K.  H. 
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THE  DEVELOPMENT  OF  THE  CANADIAN  LEGAL 

SYSTEM 

I. 
Prior  to  the  British  North  American  Act  of  1867 

This  subject  refers  to  the  machinery  of  the  Canadian  law,  not 
its  product.  It  may  be  taken  to  cover,  in  a  general  way,  law- 
making bodies,  and  law-interpreting  bodies,  but  not  the  laws  made 
-or  the  interpretations  put  upon  them  by  judicial  opinion. 

In  treating  it,  we  must  remember  that  while  the  Canadian 
-colonies  and  our  own  original  thirteen  worked  on  parallel  legal 
theories  up  to  the  time  of  the  Revolution,  from  that  time  on  the 
methods  of  dealing  with  any  law-making  questions  were  neces- 
sarily quite  unlike, — Ontario,  Quebec  and  the  Maritime  Provinces 
still  looked  to  their  mother  country  to  straighten  out  their  dif- 
ferences, without  trying  to  do  so  among  themselves,  and,  indeed, 
without  having  that  power;  the  American  colonies  having  achieved 
emancipation,  had  no  thought  of  appeal  and  were  compelled  to 
shake  down  together  as  best  they  might. 

On  both  sides  of  the  border,  the  federal  idea  was  the  end 
reached.  Both  have  sought  to  ensure  national  unity  while  pre- 
:^rving  local  self-government.    In  Canada,  however,  the  national  or 
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central  government  stood  historically  first,  the  communities  second  i. 
with  us,  the  States  came  first  and  the  national  government  was. 
created  by  them.* 

A  proper  appreciation  of  the  present  Canadian  system  can^ 
only  be  reached  by  knowing  something  of  its  evolution.    We  shall, 
therefore,  begin  with  the  early  days  of  Canada,  and  follow  the 
general  course  of  the  development  of  the  legal  side. 

In  French  Canada,  under  the  Old  R^me,  rural  society  was. 
divided  into  seigneurs  and  their  tenants,  called  censitaires.  In 
Canada,  as  in  France,  gentility  and  the  possession  of  an  estate 
went  together,  but  in  Canada  feudalism  was  modified:  the  cen- 
sitaires could  not  be  crippled  by  over-taxing  nor  by  requiring  too 
great  service, — habitants  were  not  serfs.  Prior  to  the  year  1663, 
these  seigneurs  had  generally  full  power  to  decide  all  disputes 
among  their  tenantry.  Apart  from  the  exercise  of  this  power^. 
and  occasional  disciplining  by  the  Governor  or  Intendant,  the 
only  judicial  functions  were  of  the  rough  and  ready  kind,  exer- 
cised under  trading  companies  which  had  been  given  royal  charter, 
the  principal  one  being  that  of  the  "Hundred  Associates,"  (or- 
ganized by  Richelieu  in  1627)  although  justice  was  in  rare  instances 
administered  directly  by  the  Governor  General  under  royal  author- 
ity.* The  Intendant,  also  had  limited  judicial  powers — ^as  in 
cases  between  seigneurs  and  in  certain  crown  cases,  and  could 
make  ordinances  covering  certain  trades,  etc. 

In  the  year  1663,  the  population  had  increased  considerably 
and  Louis  XIV,  to  correct  some  abuses  which  had  been  called  to 
his  attention  and  "to  promote  the  prosperity  of  the  province," 
provided  for  the  establishment  of  justice  through  a  law-making 

*  See  interesting  discussion  of  this  in  Clement's  '  'Canadian  Constitution,  '*' 
pp.  17  and  18. 

'  The  seigneur*s  judicial  powers  varied  according  to  the  importance  of  hia 
fief.    Barons  were  empowered  to  erect  gallows  and  pillories,  but  the  ordinary 
judicial  powers  of  a  Canadian  seigneur  were  confined  to  Middle  and  Low  justice, 
which  comprehended  only  minor  ofiFences.    See  '  'Old  Quebec, "  by  Parker  and  - 
Bryan,  page  96. 

The  Hudson  Bay  company,  chartered  by  Charles  II  in  1670,  theoretically 
had  sole  control  of  the  country  adjoining  streams  flowing  into  Hudson  Bay, 
and  by  its  charter  possessed  sole  legislative,  judicial  and  executive  powers  within^- 
its  domains. 
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and  law-administering  body  originally  called  the  **Conseil  Souve^ 
rain,'*  later  the  **Con$eil  Superieur."  It  was  located  at  Quebec, 
and  was  made  up  of  the  Governor,  Bishop  (or  his  substitute), 
Intendant,  and  five  councillors  chosen  by  the  Governor  and  Bishop. 
This  council  exercised  legislative  and  judicial  powers,  in  the  former 
capacity  making  such  ordinances  as  were  needed  and  in  the  latter 
giving  judgment  according  to  such  ordinances,  being  controlled 
in  both  by  the  royal  ordinances  and  the  couiume  de  Paris.  It  may 
be  noted  in  passing  that  the  Governor  was  always  a  noble,  the 
commander  of  the  forces;  while  the  Intendant  was  usually  of  the 
middle  class  and  trained  to  law  or  business.  Both  Governor  and 
Intendant  reported  in  detail  to  the  crown  and  criticized  each 
other,  so  we  may  assume  that  dissenting  opinions  began  early. 

An  Attorney-General  also  sat  in  this  council,  which  was  em- 
powered to  establish  subordinate  courts  throughout  the  colony; 
the  local  judges  were  in  fact  appointed  at  Montreal,  Quebec  and 
Three  Rivers.*  Of  course,  neither  seigneur  nor  habitant  had  any 
voice  in  the  selection  of  councillors  or  subordinates,  but  an 
appeal  lay  to  the  '^Conseil  (TEtat  du  Roi.**  This  was  burden- 
some, and  only  exercised  in  five  or  six  cases,  it  is  said.  With  changes 
of  small  importance,  this  system  continued  until  1760.  French 
law  and  French  usages  controlled,  with  slight  local  modifications. 
"The  whole  system  of  administration  centered  in  the  king,"  Park- 
man  says,  ''who  to  borrow  the  formula  of  his  edicts  'in  the  fullness 
of  our  power  and  our  certain  knowledge'  was  supposed  to  direct 
the  whole  machinery."*  Favoritism  was  often  charged,  torture 
was  used  when  needed  to  get  confessions  or  incriminating  evidence 
and  justice  was  frequently  perverted. 

With  the  capitulation  of  Canada  in  1760,  as  witnessed  by  the 
Treaty  of  Paris  in  1763,  Great  Britain  became  charged  with  the 
responsibility  of  administering  justice  through  all  the  Province. 

'  In  1675  the  change  was  made  from  **ConseU  Souverain**  to  **ConseU  Su^ 
perieur,**  the  number  of  councillors  was  increased  and  the  power  of  appointment 
reserved  to  the  crown. 

*  Cf.  * 'Judicial  System  of  Quebec,"  by  James  Kirkby,  in  Encyc.  of  Canada, 
—Gilbert  Parker,  in  **01d  Quebec,"  (p.  106)  says  that  "Law-breakers  were  tried 
every  Monday  morning  by  the  Superior  Council  in  the  Ante-chamber  of  the 
Governor's  apartment  in  Fort  St.  Louis." 

•See  "Old  Regime,"  pp.  285-286. 
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Neither  the  Articles  of  Capitulation  nor  the  Treaty,  which  was 
supposed  tfo  cover  the  details  of  the  arrangement  between  France 
and  England,  made  any  mention  of  the  laws  which  were  to  pre- 
vail. This  oversight  soon  caused  confusion.  During  the  interval 
between  the  surrender  of  the  Province  and  the  signing  of  the  Treaty 
the  legal  end  of  the  government,  both  the  formulation  of  laws  and 
the  enforcing  of  them,  was  in  the  hands  of  the  military  chiefs  in 
command  in  the  various  localities.  No  one  knew  the  limits  of  the 
jurisdiction  of  his  neighbor,  nor  whether  French  or  English  law 
should  control. 

This  was  ended  in  1763,  after  the  treaty  was  signed,  Benjamin 
Franklin  being  in  the  forefront  of  those  who  persuaded  England 
that  Canada  was  worth  keeping.  By  proclamation,  George  III 
divided  the  territory  of  the  province  among;  new  governors,  who 
had  power  to  establish  courts  of  judicature  and  public  justice  for 
the  hearing  of  civil  and  criminal  cases  "according  to  law  and  ^uity 
and,  as  near  as  may  be,  agreeable  to  the  laws  of  England  with  the 
right  to  appeal  to  the  Privy  Council."  General  Murrray  was 
conmiissioned  Governor  of  Quebec,  to  act  only  according  to  in- 
structions from  the  crown  and  according  to  laws  made  with  the 
advice  and  consent  of  a  council  acting  with  a  representative  as- 
sembly to  be  summoned  as  soon  as  the  situation  of  the  province 
permitted — all  such  laws  within  three  months  of  enactment  were 
to  be  transmitted  to  the  king  for  his  approval.  The  same  com- 
mission empowered  the  Governor  to  pardon  except  for  treason  and 
wilful  murder. 

Following  his  instructions  and  under  sound  advice*  Governor 
Murray  established  courts  of  King's  Bench  and  of  Common  Pleas, 
but  their  duties  were  somewhat  vague.  True,  the  Treaty  provided 
for  the  naturalization  of  the  French  who  remained  in  Canada,  and 
the  Governor's  instructions  prescribed  that  jurors  should  be  of 
the  same  nationality  as  suitors  in  each  case — where  the  suitors 
were  of  different  nationalities  the  jurors  were  of  'mixed  origin', 
but  the  general  administration  of  justice  was  not  on  a  well-defined 
plan. 

'His  chief  legal  advisers  were  Chief  Justice  Hey  and  Attorney  General 
Maseres,  both  strong  men.  The  latter  was  born  in  London,  of  French  Hugenot 
parents  and  was  graduated  at  Cambridge;  though  Protestant  he  opposed  the 
political  disqualification  of  Roman  Catholics. 
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It  is  a  fair  statement,  too,  that  from  1763  to  1774  the  law  of 
the  province  was  in  an  unsettled  state.  The  French  Canadians 
claimed  that  their  rights  were  controlled  by  the  ancient  customs 
and  usages  which  held  before  the  capitulation,  and  which  they 
believed  had  been  secured  to  them  by  the  Treaty  of  Paris.  On 
the  other  hand,  the  English  subjects  ai^ed  that  it  was  the  in- 
tention that  all  the  old  jurisprudence  of  the  country  should  be 
set  aside,  and  the  English  law  established  in  its  stead,  even  with 
respect  to  titles  to  lands,  and  the  questions  of  descent,  alienation 
and  settlement.' 

In  1774,  Parliament  intervened  for  the  first  time  in  Canadian 
affairs,  and  granted  Canada  a  system  of  government.*  This  was 
done  by  what  is  known  as  the  ''Quebec  Act."  which  was  intro- 
duced in  the  House  of  Lords  by  the  Earl  of  Dartmouth,  and  passed 
that  house  without  opposition.  In  the  House  of  Commons,  how- 
ever, it  was  bitterly  assailed  and,  when  it  was  returned  to  the 
House  of  Lords,  Chatham  said  it  was  ''a  most  cruel,  oppressive 
and  odious  measure,  tearing  up  justice  and  every  good  principle 
by  the  roots."*  This  criticism  was  probably  prompted  by  the 
English  inhabitants  of  the  province,  who  were  much  against  the 
Act  at  all  times,  because  it  substituted  the  laws  and  usages  of 

'Atty.  Gen.  Thurlow  (1766)  sided  with  the  French  Canadians,  saying, 
'  They  seem  to  have  been  strictly  entitled  by  the  jus  genUum  to  their  property 
as  they  possessed  it  upon  the  capitulation  and  treaty  of  peace,  together  with 
all  its  qualities  and  incidents  by  tenure  or  otherwise,  and  also  to  their  personal 
liberty.  ^  ^  ^  It  seems  a  necessary  consequence  that  all  those  laws  by  which 
that  property  was  created,  defined  and  secured,  must  be  continued  to  them. 
To  introduce  any  other  tends  to  confound  and  subvert  rights,  instead  of  sup- 
porting them."    Bourinot's  Constitutional  History  of  Canada,  p.  11. 

•  14  Geo.  Ill,  c.  83. 

*  The  American  Congress,  in  an  address  to  the  people  of  Great  Britain  in 
September  1774,  declared  the  act  to  be  ''unjust,  unconstitutional  and  most 
dangerous  and  destructive  of  American  rights. " 

By  the  Declaration  of  Independence  it  is  dted  as '  'abolishing  the  free  system 
of  English  laws  in  a  neighboring  province,  establishing  th<;rein  an  arbitrary 
government,  and  enlarging  its  boundaries  so  as  to  render  it  at  once  an  ex- 
ample and  fit  instrument  for  introducing  the  same  arbitrary  rule  into  these 
colonies. " 
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French  Caaada  for  English  law>*  and  did  not  require  Roman 
Catholics  to  take  the  test  oath." 

Under  this  Act  all  power  was  placed  in  the  hands  of  the  Gov- 
ernor and  a  legislative  council  of  not  less  than  seventeen  or  more 
than  twenty-three.  This  body,  with  the  consent  of  the  governor, 
could  make  ordinances  within  certain  limits  for  the  government 
of  the  province,  thus  giving  it  control  of  the  local  law-making. 
Every  ordinance,  however,  had  to  be  transmitted  to  the  Crown 
for  approval,  and  by  the  terms  of  the  Act  it  was  provided  that  all 
civil  rights  should  be  treated  according  to  the  French  civil  law  and 
procedure,  and  the  criminal  law  should  be  that  of  England;  both 
civil  and  criminal  law  might  be  changed  by  ordinance.  All  or- 
dinances were  drawn  up  both  in  French  and  English,  and  both 
languages  were  employed  in  the  council  debates. 

This  Act,  which  is  often  termed  the  Constitution  of  1774, 
was  in  force  until  1791,  when  two  provinces  were  established  in 
Canada  and  more  liberal  government  granted  each.  This  liber- 
ality was  largely  due  to  Pitt,  backed  by  the  influence  of  Charles 
Fox,  as  both  knew  that  some  forty  thousand  loyalists  had  gone 
from  the  new  states  to  the  provinces  after  the  revolution  and  fought 
to  secure  for  them  in  part  in  their  new  abode  what  had  been  de- 
nied to  the  old  colonies."    Of  these  new  comers  about  ten  thous- 

^®  See  Cavendish's  Debates,  p.  29. 

It  is  remarkable  that  almost  every  one  had  something  to  say  against  the 
Quebec  Act,  except  the  French  Canadians.  Pennsylvania  and  New  York  ob- 
jected because  the  boundaries  fixed  by  it  cut  into  their  holdings;  London  mer- 
chants disliked  the  use  of  French  civil  law;  British  parliamentarians  were  down 
on  it  because  it  looked  to  a  rule  by  crown  officers  alone  and  did  not  encourage 
representative  government.  See  Article  by  Prof.  George  Bryce  in  VIII  "Nar- 
rative and  Critical  History  of  America,"  p.  134.  (Winsor);  cf.  "Michigan  as  a 
Province,  Territory  and  State,"  by  Utlcy,  Vol.  I,  p.  258. 

^  It  is  noteworthy  that  this  relieved  the  Roman  Catholic  population  of 
Canada  from  disabilities  long  before  such  relief  was  granted  in  Great  Britain 
and  Ireland.    See  Bourinot,  p.  16. 

^  In  one  of  his  speeches.  Fox  said,  "I  am  convinced  that  the  only  method 
of  retaining  distant  colonies  with  advantage  is  to  enable  them  to  govern  them- 
selves." See  Greene,  "History  of  the  English  People,"  Vol.  IV,  p.  1753.  He 
may  have  been  influenced  in  some  d^;ree  by  the  French  Revolution,  to  which 
all  English  statesmen  were  looking  for  both  light  and  warning.  McCarthy's 
"Four  Georges  and  William  IV,"  Vol.  Ill,  p.  299.  See  also  Treveylan's  "Life 
of  Charles  Fox." 
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and  had  gone  to  Upper  Canada,  the  majority  of  the  balance  settling 
in  Nova  Scotia  and  founding  the  Province  of  New  Brunswick. 

To  meet  the  needs  of  the  new  population,  the  governor  in 
1778  had  created  five  judicial  districts  in  Upper  and  Lower  Can- 
ada; that  in  Quebec  was  called  Gasp6,  those  in  the  upper  section 
were  named  Luneberg,  Mecklenburg,  Nassau  and  Hesse,  after 
^e  German  houses  of  those  names  allied  to  the  English  royal 
family.  By  the  constitution  of  1791,  as  the  act  of  that  year  was 
called,  the  Provinces  of  Upper  and  Lower  Canada  were  entirely 
separated.  A  Governor  General  was  appointed  over  both,  but 
-each  was  given  its  own  legislative  council  and  assembly,  with 
i;>ower  to  make  laws.  In  Upper  Canada  the  Council  was  to  have 
not  less  than  seven  members,  in  Lower  Canada  not  less  than  fif- 
teen; in  the  former  province  the  assembly  consisted  of  not  less 
than  sixteen,  in  the  latter  fifty.  Members  of  the  councils  were 
appointed  by  the  Crown  for  life,  members  of  the  assembly  elected 
by  owners  of  lands  according  to  certain  property  qualifications. 
'The  legislature  met  not  less  than  once  each  year,  and  each  assembly 
continued  for  four  years"  unless  sooner  dissolved  by  the  Governor. 
The  British  Parliament  reserved  to  itself  the  right  to  regulate 
duties,  navigation  and  inter-province  of  foreign  commerce,  but 
left  the  use  of  moneys  to  the  will  of  the  legislature.  The  Governor 
and  executive  council  were  made  a  court  of  appeals  until  the 
legislatures  made  other  provisions.  The  right  of  bequeathing 
property  was  to  be  absolute  and  unrestricted.  All  lands  in  Upper 
<^anada,  as  well  as  in  Lower  Canada,  might  be  grated  in  free  and 
common  socage.  English  criminal  law  was  in  force  in  both  prov- 
inces." 

In  accord  with  the  general  spirit  of  the  act,  and  doubtless 
largely  because  of  the  feeling  in  England  which  had  prompted  its 
passage,  general  measures  were  adopted  which  were,  so  far  as 
tnight  be,  along  the  same  lines  as  those  in  force  in  England.  Not- 
withstanding a  promising  beginning,  racial  jealousy  and  other 
-causes  made  it  impossible  to  work  satisfactorily  under  the  provi- 
:sions  of  this  constitution.    In  1837  the  friction  was  so  great  that 

^  No  councillor  or  clergyman  could  be  elected  to  the  assembly.    Bourinot, 
^.  22.  ** 

i«  Cf.  ''The  Law  of  the  Canadian  Constitution,"  by  W.  H.  P.  Clement. 
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rebellions  occurred  in  different  parts  of  the  provinces,  and  in  the 
next  year  the  Queen  sanctioned  a  bill,  passed  by  both  houses,  sus- 
pending the  constitution  and  making  temporary  provision  for  the 
government."  The  result  was  legal  chaos;  the  Quebec  special 
council  suspended  the  writ  of  habeas  corpus  and  Lord  Durham,, 
then  Governor-General,  sentenced  certain  British  subjects  to  trans- 
portation without  trial,  condenming  them  to  death  if  they  returned 
to  the  colonies.  Parliament  criticized  Lord  Durham  and  passed 
a  bill  indemnif3dng  those  putting  his  ordinance  in  force. 

Notwithstanding  his  arbitrary  measures.  Lord  Durham  proved 
a  broadminded  friend  of  the  colonies.  On  his  return  to  England 
after  less  than  a  year  as  Governor  General,  he  made  a  full  report 
to  the  crown  in  1839,  recommending,  among  other  things,  that 
the  provinces  be  reunited  and  that  the  independence  of  the  judges, 
be  secured.  Parliament  acted  promptly  in  1840,  and  in  1841 
the  provinces  were  again  formally  joined;"  the  same  act  provided 
that  English  should  be  the  only  language  in  legislative  records*. 
Three  years  later  seignorial  tenure  was  abolished,  affecting  the 
title  to  nearly  thirteen  million  acres,  held  by  one  hundred  and  sixty 
seigneurs  and  occupied  by  about  seventy- two  thousand  tenants* 
In  1848  the  clause  preventing  the  use  of  French  in  the  legislature 
was  repealed.  Thus,  by  a  certain  amount  of  give  and  take  Can- 
ada managed  to  struggle  along  under  this  act  of  1840  and  its  amend- 
ments until  1864,  when  l^slation  reached  a  deadlock  and  the 
need  of  some  radical  change  was  apparent. 

To  accomplish  this,  delegates  from  all  of  the  provinces  met  at 
Quebec  in  1864,  and  adopted  seventy-two  resolutions  which  form 
the  basis  of  the  British  North  American  Act  of  1867,  which,  with 
its  supplementary  acts  of  1871  and  1886,  is  the  present  Constitu- 

^'  Cf.  Bourinot's  Constitudonal  History  of  Canada,  p.  32. 

^*3  and  4  Vict.,  c.  35,  known  as  the  "Union  Act."  In  the  discussion  of 
this  measure,  Lord  Brougham  spoke  of  Canada  as  ''a  burden  we  have  not  yet 
shaken  off. "  See  Dicey,  Law  and  Opinion  in  England,  p.  450.  Lord  Durham's 
report  said,  "I  would  not  impair  a  single  prerogative  of  the  Crown;  on  the  con- 
trary, I  believe  that  the  interests  of  the  people  of  these  provinces  require  the 
protection  of  prerogatives  which  have  not  hitherto  been  exercised.  But  the 
Crown  must,  on  the  other  hand,  submit  to  the  necessary  consequences  of  repre- 
sentative institutions;  and  if  it  has  to  carry  on  the  government  in  unison  with  a 
representative  body,  it  must  consent  to  carry  it  on  by  means  of  those  in  whom, 
that  body  has  confidence. "    In  addition  he  urged  some  union  of  all  the  provinces. 
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tion  of  the  Provinces.  The  preamble  recites  that  it  is  desired 
to  have  "a  constitution  similar  in  principle  to  that  of  the  United 
Kingdom."  While  this  preamble  has  been  criticized  by  a  dis- 
tinguished legal  writer  as  a  piece  of  "official  mendacity**  or  "diplo- 
matic inaccuracy/'^'  and  it  has  been  said  that  it  in  fact  presents 
features  more  like  those  of  the  United  States  than  those  of  England, 
it  must  strike  an  American  lawyer  as  a  curious  mixture  of  the  two^ 
insofar  as  the  administering  of  law  is  concerned.  Up  to  the  pre- 
sent day,  however,  it  seems  to  have  solved  the  problem  of  making 
the  French  and  English  theories  of  law  interlock. 

II 

Subsequent  to  the  Act  of  1867 
I.  THE  LEGISLATIVE  MACHINERY,    (a)  The  Dominion. 

It  is  provided  by  this  act^*  that  the  Dominion  as  such  shall 
have  one  Parliament,  consisting  of  the  Queen,  the  Senate  and  the 
House  of  Commons.  Another  part  of  the  act  lists  matters  coming 
exclusively  within  the  authority  of  this  parliament;  these  include 
many  powers  similar  to  those  of  our  Federal  Government,  and 
also  marriage  and  divorce,  savings  banks  and  the  criminal  law, 
including  procedure  in  criminal  cases,  but  not  the  constitution  of 
courts  of  criminal  jurisdiction.  But  the  power  of  the  Dominion 
Parliament  does  not  stop  with  this  list,  as  it  extends  to  "all  mat- 
ters not  coming  within  the  classes  of  subjects — assigned  exclusively 
to  the  legislatures  of  the  provinces."  This  reminds  us  forcibly 
of  the  difference  between  the  underlying  principles  of  the  Canadian 
federation  and  those  of  our  own  national  government.  Across 
the  border  it  was  assumed  that  the  nation  came  first  and  the  pro- 
vinces later;  with  us  the  independent  states  existed  first  and  were 
woven  into  a  nation  later.  Any  power  of  which  it  has  not  divested 
itself,  naturally,  is  lodged  with  the  grantor. 

While  the  Act  gives  the  Dominion  Parliament  any  powers  not 
expressly  delegated  to  the  Provincial  L^slatures,  its  legislation 
is  limited  in  another  way.  It  cannot  assume  a  power  which  the 
Imperial  Parliament  could  not  exercise.    As  an  illustration,  the 

"  A.  V.  Dicey,  "The  Law  of  the  Constitution,"  p.  155. 
"  30  and  31  Vict.  c.  3.    See  Sections  17  and  91. 
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Dominion  Parliament,  that  it  might  better  probe  a  scandal,  passed 
an  Act  providing  for  the  examination  of  witnesses  upon  oath. 
This  was  disallowed  by  the  Imperial  Privy  Council,  as  no  such 
power  then  rested  in  the  Imperial  Parliament." 

Senators  are  appointed  for  life,  the  Governor  General  acting 
in  Council  filling  vacancies.  The  original  quota  gave  twenty- 
four  from  Ontario,  twenty-four  from  Quebec  and  twenty-four 
from  the  Maritime  Provinces.  This  number  has  been  increased 
under  the  reserved  powers  in  the  act  by  the  appointment  of  a  few 
senators  from  provinces  later  joining  the  federation — and,  in  pro- 
viding for  future  emergencies,*''  the  Imperial  Parliament  has 
thrown  the  doors  wide  open  by  empowering  the  Parliament  of 
Canada  "to  make  provisions  for  the  representation  in  the  Senate 
and  House  of  Commons  *  *  *  of  any  territories  which  for  the 
time  being  form  part  of  the  Dominion."  As  pointed  out  by  some 
writers,  this  leaves  it  in  the  power  of  the  Dominion  government, 
while  the  old  provinces  are  still  tied  down  to  equality  of  repre- 
sentation." 

Beyond  a  property  qualification,  the  loss  of  which  deprives 
the  Senator  of  his  seat,  there  is  little  else  to  cause  comment  as  to 
the  personnel  of  the  Senate.  It  was  intended  to  secure  equal 
representation  to  the  divisions  of  the  Dominion,  as  the  United 
States  Senate  does  to  the  States,  but  it  was  too  cramped  by  the 
original  limitations  and  must  be  often  amended.  Its  scope  is 
narrower  than  that  of.  the  House  of  Lords  in  that  it  has  no  real 
judicial  functions,  and  it  has  less  power  than  our  Senate  as  it  has 
no  voice  in  treaties  or  appointments  to  office.  It  is  purely  l^is- 
lative,  its  only  power  outside  of  law-making  being  to  say  whether 

^  See  Sec.  i8,  B.  N.  A.  Act  of  1867.  This  was  in  1873;  since  then  this  power 
had  been  granted. 

^  By  the  B.  N.  A.  Act  of  1886. 49  and  50  Vict.,  c.  35.  This  is  a  brief  measure 
adopted  principally  to  give  more  elasticity  in  the  matter  of  representation  for 
new  provinces  carved  out  of  the  Northwest  Territories.  This  enactment  prac- 
tically  does  away  with  the  limit  of  78  members  fixed  by  the  original  act  and  is 
-outside  of  the  thought  of  the  Quebec  Conference  resolutions.  At  present  there 
are  87  Senators. 

A  Senator  must  be  30  years  old  and  legally  seized  of  lands  "held  in  free 
and  common  socage,  or  seized  or  possessed  for  lus  own  use  and  benefit  of  lands 
held  in  franc-alen  or  roture"  of  the  value  of  $4,000  above  all  incumbrances. 

^  See  Clement,  p.  113. 
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or  not  a  Senator  has  been  disqualified  for  one  of  the  causes  recited 
in  the  Act. 

In  reaching  a  standard  for  representation  in  the  House  of 
Commons,  the  Quebec  Conference  hit  on  the  peculiar  expedient 
of  using  the  Province  of  Quebec  as  a  gauge,  as  it  had  neither  the 
largest  nor  smallest  population,  and  one  less  apt  to  change  sharply. 
Accordingly,  it  was  decided  that  Quebec  always  should  have  65 
members,  and  each  other  province  should  have  such  number  as 
would  bear  the  same  proportion  to  its  population  that  the  number 
"65  does  to  the  population  of  Quebec,  a  census  being  taken  every 
ten  years.  A  small  property  qualification  is  required  to  enable 
one  to  vote  for  the  members  of  the  House."  Members  were  elected 
for  a  five  year  term,  unless  Parliament  be  sooner  dissolved. 

We  look  in  vain  in  the  original  B.  N.  A.  Act  for  any  specific 
statement  of  the  general  duties  of  the  House  of  Commons:  it 
could  not,  and  cannot,  make  any  appropriation  for  any  purpose 
not  first  recommended  by  a  message  from  the  Governor  General 
at  the  same  session.**  Otherwise  its  powers  and  duties  are  only 
limited  by  the  general  clauses  relating  to  the  Canadian  Parlia- 
ment. 

A  law  passed  by  both  Houses  goes  to  the  Governor  General 
for  the  assent  of  the  Crown;  if  he  assent  he  must  forthwith  send  a 
copy  of  the  Act  to  one  of  the  Secretaries  of  State  for  the  Crown, 
and  if  the  King  in  Council  within  two  years  of  its  receipt  thinks 
fit  to  disallow  the  Act,  such  disallowance,  being  signified  by  the 
<jovemor  General,  annuls  the  Act  from  the  date  of  signification. 
Another  course  is  open  to  the  Governor  General  than  assent  or 
dissent,  as  he  may  reserve  an  Act  for  the  signification  of  the  pleas- 
ure of  the  Crown;  if  this  course  be  adopted  the  Act  has  no  force 
unless,  within  two  years  of  its  receipt  by  the  Governor  General, 
he  signifies  that  it  has  received  the  assent  of  the  crown.  Such  as- 
sent, however,  cannot  validate  an  liUra  vires  enactment.*^ 

''This  varies  in  many  ways.  See  table  in  Bourinot,  p.  87.  Now  there 
•are  321  members  to  represent  considerably  less  than  6,000,000  people,  including 
Quebec's  population  of  about  1,650,000.  This  is  a  larger  number  than  allowed 
by  the  original  ratio  under  the  U.  S.  Constitudon  of  i  for  every  30,000.  Our 
House  of  Representatives  has  43s  members.  At  the  Canadian  ratio  we  would 
now  have  over  3,000.    See  Section  51,  B.  N.  A.  Act  1867. 

"  Section  54.  B.  N.  A.  Act  1867. 

••  See  Clement,  (2d  Ed.)  p.  135. 
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(b)  The  Provinces. 

In  each  Province  the  Legislature  is  absolutely  supreme  a» 
to  all  matters  within  the  limits  of  subjects  and  area  as  defined  in 
the  B.  N.  A,  Act  of  1867.  Ii^  nowise  are  these  legislatures  sub- 
ject to  the  Dominion  Parliament  or  to  the  Imperial  Parliament — 
they  can  even  abridge  the  Crown's  prerogatives  insofar  as  matters^ 
in  their  respective  provinces  are  concerned. »  They  derive  no 
authority  from  the  government  of  Canada  and  are  not  subordinate 
to  it.  They  are  on  equal  footing  with  the  Dominion  Parliament^ 
and  their  laws  have  as  much  weight  before  the  courts. 

As  to  their  make-up,  each  province  followed  its  own  taste, 
and  the  Act  of  1867  ratified  the  wishes  of  the  respective  de*egate» 
to  the  Quebec  Conference.**  Ontario  was  content  with  one  house,, 
called  the  ''Legislative  Assembly  of  Ontario,** — Quebec  decided 
upon  two,  styled  ''Legislative  Coundl'*  and  "L^slative  Assem- 
bly." The  other  provinces  varied.  In  Ontario  members  of  the 
Assembly  were  made  elective;  in  Quebec  the  twenty-four  Coun- 
cillors were  appointed  by  the  Lieutenant  Governor  in  the  name 
of  the  Crown  and  their  qualifications  are  fixed  as  those  of  Senators 
of  the  Dominion;  the  members  of  the  Assembly  are  elected.  In 
both  Ontario  and  Quebec  the  Assembly  continues  for  four  years^ 
unless  sooner  dissolved. 

(c)  The  Governor  General  and  Lieutenant  Governors. 

As  under  the  English  theory  the  Crown  is  supposed  to  be 
part  of  the  law-making  body  of  England,  we  naturally  find  the 
Crown  mentioned  by  the  British  North  American  Act  as  part  of 
the  Dominion  Parliament."  The  Governor  General  stands  as  the 
official  representative  of  the  Crown  in  this  connection.  Similarly 
in  describing  the  legislatures  of  the  provinces,  we  find  that  the 
Act  speaks  of  the  Lieutenant  Governors  as  integral  parts.** 

*^  If  the  writer  correctly  interprets  the  decisions  of  the  Courts,  this  is  true. 
In  the  Liquidator's  case  (61  L.  J.  P.  C.  75)  the  Privy  Council  said  *'the  preroga- 
tive of  the  Queen,  when  it  has  not  been  expressly  limited  by  local  km  or  statute, 
is  as  extensive  in  Her  Majesty's  colonial  possessions  as  in  Great  Britain.  In 
Exchange  Bank  v.  Reg.,  Their  Lordships  negatived  the  preference  claimed  by 
the  Dominion  Government  upon  the  ground  that  by  the  law  of  Quebec  the  pre- 
rogative was  limited."    Cf.  Exchange  Bank  v.  Reg.,  li  App.  Gas.  157. 

»•  Sections  69  et  seq,  B.  N.  A.  Act  of  1867. 

»  Section  17.  B.  N.  A.  Act  of  1867. 

"  Sections  69  and  17  B.  N.  A.  Act  of  1867. 
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It  does  not  appear,  however,  that  any  of  these  representatives 
of  the  Crown  really  take  an  active,  and,  so  to  speak,  official  part 
in  framing  laws.  They  have  the  veto  power,  as  we  have  seen, 
which  we  consider  as  part  of  the  power  of  the  executive  under  our 
system,  and  there  is  no  provision  like  ours  for  overriding  the  veto. 
And,  while  the  veto  by  the  Crown  in  England  has  become  practic- 
ally obsolete,  it  is  not  so  in  the  Provinces,  as  it  is  exercised  with 
reasonable  freedom.'*  As  to  the  acts  passed  by  provincial  legis- 
latures, the  procedure  is  like  that  for  the  Dominion  Parliament, 
with  the  substitution  of  the  Lieutenant  Governor  of  the  Province 
for  the  Governor  General,  the  Governor  General  for  the  Queen 
and  the  time  limit  of  one  year  instead  of  two. 

2.  THE  COURTS. 

It  is  agreed  that  Great  Britain  keeps  in  touch  with  and  con- 
trol of  the  Canadian  Provinces  through  four  mediums — the  Royal 
Governor,  the  veto  power,  control  of  foreign  relations  and  the 
fact  that  it  has  the  final  court  of  appeals.'*  Just  as  we,  on  our 
side  of  the  line,  now  recognize  that  our  true  Federal  Constitution 
is  the  original  written  constitution  plus  the  opinions  of  the  Supreme 
Court,  so  must  Canadians  agree  that  their  course  must  be  shaped 
not  by  the  British  North  American  Acts  alone,  but  by  those  Acts 
plus  the  constructions  of  law  given  by  the  Imperial  Privy  Council 
or  by  the  Supreme  Court  of  Canada.  It  means  much  the  same 
whether  we  define  law  as  "that  orderii^  of  the  relations  of  life 
which  is  upheld  by  the  general  will,""  or  as  "not  a  fixed  and  de- 
terminate tradition,  but  a  mobile  and  growing  science  of  social 
relations."**  What  we  want  is  to  have  written  law,  past  and 
present,  moulded  for  the  spirit  of  the  times,  and  the  finishing  touches 
of  the  operation  necessarily  are  in  the  hands  of  the  courts.  A  short 
examination  convinces  one  that  Canada  is  well  equipped  with 
this  delicate  part  of  the  legal  machinery,  with  a  few  more  ques- 
tions as  to  its  operation  than  we  have  with  reference  to  ours. 

*  Cf.  *The  Government  of  England"  by  Lowell,  p.  405. 
»  Cf.  **The  Government  of  England'*  by  Lowell,  p.  402. 
^  Deraberg's  definition,  approved  by  Mr.  Carter  in  "Law;  its  Origin,  Growth 
and  Function,"  p.  S. 

« 'TlcxibiUty  of  Uw"  in  the  "Outlook,"  Vol.  96,  p.  848. 
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In  a  general  way,  the  courts  of  the  Canadian  System  may  be 
divided  thus: 

(a)  Judicial  Committee  of  the  Imperial  Privy  Council ; 

(b)  Supreme  Court  of  the  Dominion; 

(c)  Other  Courts  of  the  Dominion; 

(d)  Provisional  Courts. 

This  division  begins  at  the  focus  and  works  out,  which  is  a^ 
convenient  way  of  thinking,  perhaps. 

(a)  Privy  Council. 

Chitty  says,  in  his  Prerogatives  of  the  Crown,  "original  and 
exclusive  jurisdiction  in  cases  relating  to  boundaries  between* 
provinces  in  the  Plantations  *  *  *  is  vested  in  King-in-Coundl. 
They  possess  the  judicial  power  through  the  King  in  all  cases  in. 
which  appeal  lies  to  the  King. ""  This  recourse  to  the  Crown  for 
help  has  always  been  recognised  and  in  i833««  provision  was  made 
for  appeals  to  the  Council  and  for  constituting  the  Judicial  Com- 
mittee, with  the  probable  idea  of  preserving  the  uniformity  of 
English  law  throughout  the  colonies. 

The  right  of  appeal  to  this  Judicial  Committee,  insofar  as  it 
concerns  Canadian  Courts,  is  peculiar.  The  Supreme  Court  of 
the  Dominion,  as  we  shall  see  later,  stands  as  an  Appellate  Court 
for  the  Dominion;  notwithstanding  this,  any  litigant  deeming, 
himself  aggrieved  can  take  his  appeal  direct  from  the  Provincial 
Courts  to  the  Judicial  Committee  of  the  Privy  Council,  provided 
he  elects  to  do  so  instead  of  going  to  the  Supreme  Court  of  the 
Dominion.  In  some  instances  ''where  the  case  is  of  public  im- 
portance or  of  a  very  substantial  character"  {Prince  v.  Gagnon^ 
8  App.  C.  103)"  a  party  who  has  taken  appeal  to  the  Dominion 

**  It  rests  on  the  traditional  appeal  to  the  Crown  as  the  fountain  of  justice. 
Originally  proofs  were  taken,  the  Star  Chamber  acting  when  it  existed.  By^ 
16  Car.  I.  c.  10,  the  Star  Chamber  was  abolished,  but  the  appeal  to  the  King, 
was  not  taken  away. 

"3and4Wm.  IV,c.4i. 

'^A  controversy  involving  £1,000,  where  the  appeal  seems  to  have  been 
asked  as  a  matter  of  right.  It  was  denied,  the  Committee  saying  that  as  the 
Dominion  legislature  had  said  that  the  judgment  of  the  Supreme  Court  should 
be  conclusive,  "saving  any  right  which  Her  Majesty  may  be  pleased  to  exercise 
by  virtue  of  royal  prerogative/'  Their  Lordships  would  not  advise  allowance: 
of  appeals  except  where  the  case  is  of  gravity  and  of  public  interest. 
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Supreme  Court  is  granted  a  further  appeal  to  the  Privy  Council. 
In  some  respects  this  is  analogous  to  the  reachii^  down  by  the 
United  States  Supreme  Court  to  take  up  questions  passed  upon 
by  the  Federal  Courts  of  Appeals,  but  the  result  in  Canada  has 
not  been  so  satisfactory,  apparently. 

No  recent  data  as  to  the  disposition  of  such  appeal  cases  are 
available  to  the  writer,  but  we  find  that  out  of  ninety-six  cases 
in  which  appeal  was  sought  to  the  Privy  Council,  before  1898,. 
leave  to  take  the  appeal  was  refused  in  forty-three;  where  granted,, 
nineteen  were  affirmed  on  appeal,  fifteen  reversed,  five  modified 
and  the  others  quashed  or  not  prosecuted  for  some  reason.  We 
can  sympathize  with  one  Canadian  critic  who  says  "it  is  regrettable 
that  the  Judicial  Committee  has  so  often  found  that  the  Supreme 
Court  was  wrong.  There  is  no  power  to  determine  that  the  Privy 
Council  is  always  right.  Neither  jurisdiction  is  outside  the  range 
of  fair  criticism.  Jupiter  may  sometimes  nod  in  London  as  well 
as  in  Ottawa." 

The  procedure  on  such  an  appeal  requires  a  full  petition  setting: 
out  the  questions  involved  and  the  contentions  of  the  parties,  as 
well  as  the  disposition  made  by  the  Supreme  Court  of  the  Domin- 
ion. If  the  judgment  in  the  Supreme  Court  appears  substantially 
right  to  the  Committee,  upon  examination  of  the  petition,  the 
appeal  will  not  be  granted.  Such  examinations  sometimes  lead 
to  curious  conclusions,  as  in  the  case  of  MacMiUan  v.  Grand  Trunk 
Railway  Co.  of  Canada,*^  In  this  case  there  had  been  a  sharp 
difference  of  opinion  in  the  Canadian  Court  on  one  point,  two 
judges  holding  one  way  and  two  the  opposite,  while  the  Chief 
Justice  was  of  opinion  that  the  point  upon  which  the  others  dif- 
fered did  not  properly  arise  in  the  case.  This  might  seem  to  be  a 
case  which  would  demand  attention  from  an  outside  arbiter,  if 
one  could  be  found,  but  the  Judicial  Committee  refused  aid  on 
the  ground  that  a  judgment  so  reached  could  not  bind  the  Supreme 
Court  of  the  Dominion  or  any  Province  Courts  as  a  precedent  and 
therefore  the  case  of  the  petitioner  failed. 

Doubtless  there  was  good  ground  for  such  a  failing,  but  it 
would  seem  to  lend  weight  to  such  criticism  as  is  quoted  above  and 
to  the  contention  of  some  of  the  brilliant  members  of  the  Canadian 

••  Wheeler's  Privy  Council  Law,  p,  982. 
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Bar,  during  the  debates  on  the  establishment  of  the  Supreme  Court 
for  the  Dominion  that  the  Judicial  Committee  came  to  the  con- 
sideration of  the  Canadian  Constitution  and  Laws  "at  the  great- 
•est  disadvantage  from  the  wrong  point  of  view.*' 
(b)  Supreme  Court  of  Canada. 

By  section  loi  of  the  British  North  American  Act  of  1867, 
the  Parliament  of  Canada  was  authorized  to  provide  for  the  Gen- 
•eral  Court  of  Appeal  and  for  additional  courts  to  administer  the 
laws  of  the  Dominion.  This  power  was  not  exercised  until  1875, 
although  Sir  John  McDonald  in  1869  introduced  a  bill  for  its 
creation  and  other  measures  looking  to  the  same  end  were  intro- 
duced later  before  it  became  a  fact.  The  Act  under  which  it  was 
finally  created  was  framed  by  the  then  Minister  of  Justice,  Four- 
nier,  and  provided  for  the  establishment  of  a  Supreme  Court  and 
a  Court  of  Exchequer  for  the  Dominion.  Much  discussion  fol- 
lowed its  introduction.  The  question  was  raised  whether  such  a 
court  could  deal  with  any  questions  except  those  arising  under  the 
Acts  of  the  Dominion  Parliament.  Some  thought  it  would  be 
unwise  to  give  this  Court  appellate  jurisdiction  in  local  matters; 
others  that  it  would  be  fatal  not  to  compel  appeal  from  the  Pro- 
vincial Courts  to  the  Supreme  Court  direct  instead  of  to  England. 
One  of  the  latter  said  that  if  provincial  appeals  were  not  com- 
pelled he  foresaw  ''the  dismal  spectacle  of  six  melancholy  men 
endeavoring  to  catch  an  appeal  case  which  but  for  this  act  would 
have  gone  to  England"  and  further,  that  the  judges  "would  be- 
come rusty  and  relapse  perhaps  into  a  state  of  barbarism. " 

While  it  is  not  clear  whether  it  was  originally  intended  to  do 
so  or  not,  the  broader  construction  has  prevailed  and  the  court  is 
now  admitted  to  have  power  to  deal  with  questions  under  the 
jurisdiction  of  the  Provinces'^  as  well  as  under  Parliamentary 
Acts. 

As  now  constituted,  the  Court  consists  of  a  Chief  Justice  and 
five  puisne  judges,"  two  being  selected  from  the  bench  or  bar  of 

'^  See  Prince  v.  Gagnon,  supra.  Also  La  CiU  de  Montreal  v.  Les  BcdesiasHques 
de  Si.  Sidpice,  L.  R.  14  App.  C.  660.  See  also  article  on  <^' 'Canada,  Colony  to 
Kingdom,"  VII  American  Journal  of  International  Law,  p.  271,  by  John  S. 
Ewart. 

*>  The  Chief  Justice  receives  |8,ooo,  the  other  Judges  $7,000  per  annum.    , 


Digitized  by 


Google 


THE  DEVELOPMENT  OF  THE  CANADIAN  LEGAL  SYSTEM  641 

Quebec.  The  judges  must  reside  at  or  within  five  miles  of  Ottawa, 
where  the  Court  sits.  They  are  appointed  by  the  executive  and 
hold  office  during  good  behavior.  Fifteen  years'  service  or  dis- 
•^qualification  for  infirmity  gives  the  right  to  retire  on  a  pension  of 
two-thirds  of  the  salary. 

The  Court  holds  three  sittings  each  year.  Five  judges  con- 
stitute a  quorum,  but  a  majority  of  those  sitting  on  the  case  are 
required  to  decide  it.  Generally  speaking,  appeals  require  a 
final  judgment  in  a  Superior  Court  of  the  Dominion  System  or 
■of  a  Court  of  last  resort  in  the  Provinces,  but  lie  also  from  terri- 
torial courts. 

Quebec  appeals  are  specially  treated.  Where  the  matter  in 
^controvery  does  not  amount  to  $2,000,  no  appeal  lies  unless  the 
validity  of  an  Act  of  the  Parliament  of  Canada  or  of  the  Legisla- 
ture of  the  Province,  or  of  an  ordinance,  is  concerned,  or  where  the 
case  relates  to  money  due  the  Crown.  From  Ontario,  appeals 
tnust  concern  matters  involving  more  than  $1,000  and  from  the 
^Maritime  Provinces  more  than  $250. 

The  Court  has  two  functions  which  strike  an  American  as 
peculiar.  Questions  of  the  election  of  members  to  the  Parliament 
-are  decided  by  it  instead  of  by  the  House  itself;  and  the  Court 
has  the  duty  of  ''advising  the  conscience  of  the  Government." 
For  this  latter  purpose,  questions  are  referred  by  the  Governor 
-and  Council  to  the  Court  for  its  opinion. 

While  Dicey  has  said  that  the  "true  Supreme  Court  of  Canada 
is  the  Judicial  Committee  of  the  Privy  Coundl"  about  3,000  cases 
have  been  decided  by  the  Supreme  Court  since  its  establishment. 

(c)  SubordinaU  Courts  of  the  Dominion. 

Under  the  same  power  which  authorized  the  Dominion  Par- 
liament to  establish  the  Supreme  Court,  it  has  also  established  the 
Exchequer  Court  of  Canada,  and  Revising  Officers'  Courts  and 
has  given  to  the  railway  conunittee  of  the  Privy  Council  of  the 
Dominion  some  judicial  functions,  and  has  authorized  the  Court 
*of  the  Minister  of  Agriculture  to  decide  upon  the  status  of  a  patent. 
Of  these,  the  Exchequer  Court  has  jurisdiction  in  actions  against 
the  Crown  and  in  admiralty  cases.  The  Revising  Officers'  Courts 
iiave  control  of  the  settlement  of  voters'  lists  from  Dominion  dec- 


Digitized  by 


Google 


642  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

tions»  and  the  powers  of  the  other  courts  mentioned  and  their^ 
judicial  functions  are  such  as  would  be  expected  from  their  titles.. 

(d)  Provincial  Courts. 

Each  Province  has  provided  for  its  own  needs  in  the  matter 
of  courts.  The  system  in  the  Province  of  Ontario,  which  seems  to 
be  the  most  workable,  may  be  of  interest." 

In  Ontario  we  find  the  Division  Court  as  the  lowest  Court 
with  a  general  jurisdictional  limit  of  $200  and  in  certain  cases  of 
not  exceeding  $60.  In  this  Court  either  party  may  require  a 
jury  of  five  and  appeal  lies  to  the  High  Court,  where  the  matter 
in  dispute  exceeds  $100. 

The  next  higher  court  is  the  County  Court,  corresponding  in 
a  general  way  to  the  County  or  Circuit  Courts  of  our  States.  Its- 
outside  jurisdictional  limit  is  $800  and  in  certain  actions  $500. 

Next  above  this  comes  the  Supreme  Court  of  Judicature  for 
Ontario,  consisting  of  two  divisions — ^the  High  Court  of  Justice 
and  the  Court  of  Appeal  for  Ontario.  Of  these  the  High  Court 
is  the  Supreme  Court  of  Record  having  original  jurisdiction  with 
powers  incident  to  the  old  Courts  of  King's  Bench,  Common  Pleaa 
and  of  Chancery.  Appeals  lie  from  it  to  a  Divisional  Court  of 
the  High  Court,  comprising  three  Judges  of  the  High  Court,  the 
trial  judge  being  disqualified  from  sitting.  There  is  a  further 
appeal  to  the  Court  of  Appeals  from  the  judgment  of  a  Divisional' 
Court  where  that  Court  is  not  unanimous  and  also  where  the 
amount  involved  exceeds  $1,000,  or  where  patents  are  involved 
or  some  other  matters  of  general  interest  are  concerned. 

The  highest  court  in  the  Province  is  the  Court  of  Appeals^, 
which  is  the  Appellate  Division  of  the  Supreme  Court.    This  con- 
sists of  a  Chief  Justice  and  four  Associate  Judges.    From  it,  as 
we  have  seen,  appeal  may  lie  either  to  the  Dominion  Supreme- 
Court  or  to  the  Judicial  Committee  of  the  Privy  Council. 

3.  MISCELLANEOUS  NOTES. 

A  discussion  of  the  legal  system  would  be  incomplete  without 
some  reference  to  the  bar  and  f)ossibly  to  some  peculiarities  of  the 
laws. 

*The  article  entitled  "The  L^  System  of  Quebec,"  by  I>ean  Walton,  of 
the  McGDl  Law  School,  published  in  the  Columbia  Law  Review  for  March». 
1913,  covers  its  subject  so  th<»x>ughly  that  any  outline  in  this  paper  would  be 
quite  superfluous. 
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Legal  education  in  Canada  is  under  tiie  control  of  the  Legisla- 
ture for  each  respective  Province,  but  all  Provinces  have  adopted 
the  same  general  method  of  incorporating  the  members  of  the 
profession  into  a  society  empowered  to  make  rules  and  regula- 
tions governing  admission  and  qualification  and  only  a  person 
admitted  to  membership  in  the  society  is  entitled  to  practice.  In 
all  the  Provinces,  students  are  obliged  to  spend  some  years  as 
articled  clerks  in  solicitors'  offices  to  learn  practical  work.  The 
advantages  of  university  education  are  recognized  by  a  shortening 
of  this  required  term  in  some  Provinces  by  one  year  and  others  by 
two. 

The  distinction  between  barristers  and  solicitors  which  pre- 
vails in  England  has  been  practically  done  away  with  in  all  of  the 
Provinces.  Theoretically,  the  distinction  is  preserved,  as  every 
person  must  be  called  to  the  bar  by  the  benchers  of  the  law  so- 
ciety, but  in  reality  barristers  and  solicitors  are  interchangeable 
terms. 

King's  Counsel  are  created  by  patents  of  precedence  granted 
by  the  Crown.  Such  a  grant  is,  of  course,  a  mark  of  distinction, 
although  that  distinction  is  not  now,  any  more  than  it  was  origin- 
ally, necessarily  in  branches  of  learning;  it  may  be  purely  political. 
In  this  history  repeats  itself.^<>  Such  counsel  are  entitied  to  wear 
a  silk  gown  and  to  have  precedence  in  courts  in  order  of  appoint- 
ment next  after  the  Attorney  General. 

Without  going  into  general  details  of  practice  which  would 
too  much  expand  this  paper,  we  may  note  some  peculiarities. 

For  instance,  in  criminal  law,  under  the  Dominion  Acts,  no 
married  person  is  a  competent  witness  against  the  other  as  to  acts 
committed  since  marriage,  but  is  competent  otherwise;  also,  no 
person  is  excused  from  answering  because  the  answer  would  tend 
to  incriminate  the  witness,  but  such  evidence  is  not  usable  in  a 
later  prosecution,  except  for  perjury.  Under  Ontario  law,  the 
accused  and  wife  are  both  compellable  witnesses  and  no  mere  wit 

^•Sir  Francis  Bacon  was  appointed  K.  C.  extraordinary  in  1601,  without 
being  a  Seiigeant-at-Law  or  one  of  the  ordinary  staff  of  law  officers,  or  retained 
in  any  cases  for  the  Crown.  It  was  a  pure  case  of  "pull."  Francis  North  was 
similarly  designated  in  1668,  to  the  great  disgust  of  the  Bar  in  general.  See 
PuUing's  "Order  of  the  Coif,"  p.  190. 
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ness  can  be  compelled  to  incriminate  himself.  In  speaking  of 
this,  we  should  remember  that  the  General  Criminal  Law  is  all 
under  control  of  the  Etominion  and  that  the  Provincial  Legislature 
simply  punishes  for  infraction  of  Provincial  laws. 

With  reference  to  insolvency,  we  find  peculiar  questions 
arising.  In  1843,  uniform  bankruptcy  laws  for  all  Canada  were 
passed.  These  applied  only  to  traders,  but  gave  full  discharge. 
In  1869  and  1875  new  laws  were  passed  also  applying  only  to  tra* 
ders.  Since  1880,  no  Dominion  law  has  been  in  effect  except  the 
so-called  "Winding-Up  Act"  of  1882, -which  applies  to  banks,  in- 
surance companies  and  certain  other  corporations.  It  was  left  to 
the  Provinces  to  give  relief,  the  result  being  that  Quebec  went  back 
to  its  old  law,  which  provided  for  distribution  of  assets  on  insol- 
vency, but  not  for  discharge,  and  Ontario  has  left  its  creditors  to 
voluntary  assignments  with  a  rider  which  gives  all  creditors  with 
overdue  claims  the  right  to  take  advantage  of  an  execution  levied 
by  any  one.^^  In  New  Brunswick  and  Nova  Scotia,  the  creditors 
are  left  to  their  common  law  remedies. 

Patent  law  in  Canada  also  differs  from  ours.  Under  the 
present  statute  a  patent  can  be  obtained  for  eighteen  years  at  a 
cost  of  $60.  The  fee  is  payable  for  ^x  years  at  a  time  and  if 
another  fee  is  not  paid  on  the  expiration  of  the  first  period,  the 
patent  is  forfeited,  and  it  is  also  canceled  if  no  manufacturing  is 
done  under  it  within  two  years  of  its  issue.  The  construction  of 
the  phrase  ''original  inventor"  agrees  with  ours  that  it  means 
''discoverer"  instead  of  with  the  English  interpretation  that  it 
means  "one  first  bringing  into  the  realm." 

All  provinces  have  codes  of  law  in  force  and  most  of  them  have 
codes  of  procedure.  They  are  not  unusual  in  their  general  plan 
with  the  exception  of  those  of  Quebec. 

As  we  have  already  noted,  the  most  important  question  in 
early  Canadian  legal  history  was  how  to  make  the  French  and 
English  theories  interlock.  Code  law  solved  this  difficulty.  At 
present,  in  the  Province  of  Quebec,  one  attending  a  trial  of  a  dvil 
suit  hears  the  advocates  quote  articles  of  the  dvil  code  and  French 

^Quebec  has  an  ingenious  thumbscrew  for  causing  "voluntary  bankruptcy:" 
a  debtor  can  decline,  but  is  thereupon  subject  to  capias  which  can  only  be  dis- 
solved by  bankruptcy. 
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authorities  in  support  of  them;  in  a  criminal  case,  on  the  other 
hand,  we  fiiid  the  penal  law  of  England,  as  codified  under  Sir  John 
Thompson  in  1892. 

When  Canada  was  ceded  to  England  the  civil  law  in  force 
in  Quebec  was  composed  of  (i)  the  common  law  of  France  in  force 
in  1663  within  the  jurisdiction  of  Paris  and  which  was  known  as 
the  Couiume  de  Paris,  (2)  edicts,  ordinances  and  declarations  of 
the  French  Kings,  rendered  since  1663  and  which  were  registered 
in  the  office  of  the  Sovereign  Council  of  Quebec,  (3)  Arrets,  or 
ordinances  of  the  Kings,  especially  applicable  to  Canada,  (4) 
Arrets,  or  ordinances  of  Conseils  Souverain,  and  in  some  case  of 
Intendants. 

This  was  modified  from  time  to  time  by  legislation  and  be- 
came much  confused.  In  1857,  Sir  George  Etienne  Carrier  pro- 
posed to  the  Legislature  to  have  all  civil  law  collected  and  to  make 
a  compendium  like  the  Code  Napoleon.  Three  Commissioners 
were  appointed  to  do  it  and  in  1866  completed  their  work.  This 
code  is  now  the  pride  of  practitioners  in  Quebec,  and  is  said  to  be 
the  best  compendium  of  civil  law  in  existence.*'  It  is  in  four  books. 
The  first  deals  with  persons  and,  except  as  to  corporations  concern- 
ing which  the  code  derives  its  provisions  from  England,  gives  the 
law  as  found  only  in  Quebec.  No  absolute  divorce  is  allowed. 
The  second  book  covers  property  and  is  founded  on  the  Roman  law. 
The  third  relates  to  the  acquisition  and  exercise  of  rights  of 
property.  In  it  we  note  the  statement  that  the  line  of  descent 
of  property  is  as  prescribed  by  Justinian  and  the  use  of  the  term 
"hypothec,"  covering  mortgages  and  some  other  liens  on  real 
estate,  catches  the  eye.  There  are  no  chattel  mortgages,  but  of 
course  pledges  of  chattels  are  permissible,  possession  passing. 
Book  Four  relates  to  commercial  law  and  is  absolutely  founded 
on  the  French  law. 

The  code  of  civil  procedure  was  much  simplified  in  1897. 
Prior  to  that,  the  general  rules  were  those  covered  by  the  French 
law  as  it  stood  in  1667  and  were  somewhat  behind  the  times. 

This  completes  this  discussion.  It  is  intended  not  as  any 
exhaustive  analysis,  but  simply  as  calling  attention  to  general 

^See  "Practice  of  Law  in  Quebec  Province/'  by  Howard  S.  Ross,   IX. 
Michigan  Law  Review,  p.  317. 
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features  which  American  lawyers  might  find  interesting.  A  glance 
over  it  shows  the  most  prominent  individual  influences  which 
have  shaped  the  system  to  be,  chronologically  stated,  Sir  Guy 
Carleton  (Lord  Dorchester),  Attorney  General  Thurlow,  Lord 
Durham,  Sir  John  MacDonald  and  Sir  Geoi^e  Carder,  but  many 
other  strong  men  of  deep  thought  have  helped  at  all  times.  It  is 
rightly  a  matter  of  pride  to  all  members  of  the  American  Bar  to 
see  how  the  courage  and  independence  of  our  brethren  of  the 
Canadian  Bar  have  met  and  overcome  every  obstacle  interposed 
to  the  development  of  law  up  to  the  present  time. 

Sidney  T.  MiUer. 
DetroU,  July,  1913. 
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POSSESSION  AS  A  ROOT  OF  TITLE 

In  these  days  when  nearly  every  transaction  connected  with 
land  is  committed  to  writing  there  is  a  tendency  to  overlook  the 
importance  attached  by  the  law  to  mere  possession,  but  never- 
theless possession  still  remains  a  root  of  title.  In  very  early  days, 
no  doubt,  possession  was  practically  the  only  title  to  land:  he 
was  the  owner  who,  with  his  retainers,  was  strong  enough  to  take, 
and  then  to  retain,  possession .  And  in  the  more  civilized  of  ancient 
communities  land  was  transferred  from  one  person  to  another  by 
physical  possession  being  given  in  the  presence  of  witnesses.  A 
record  of  what  was  done  might  be  drawn  up  and  signed,  as  in  the 
case  of  livery  of  seisin,  but  the  writing  did  not  constitute  the  title 
to  the  land;  it  was  merely  evidence  in  support  of  the  title. 

If  a  person  today  enters  upon  and  takes  possession  of  a  parcel 
of  land,  without  any  title  or  even  color  of  title  thereto,  but  merely 
as  a  wrongdoer,  what  is  his  position  in  the  eyes  of  the  law?  At  first 
no  doubt  he  is  a  mere  trespasser,  and  could  be  evicted  by  the  true 
owner,  or  by  any  person,  not  being  the  true  owner,  who  was  in 
possession  of  the  land.  But  this  latter  person  may  himself  have 
originally  been  a  mere  trespasser.  This  raises  the  question.  At 
what  point  of  time  does  the  original  taking  of  possession  by  a 
stranger  to  the  title  cease  to  be  regarded  as  a  mere  trespass,  and 
evolve  into  the  "possession"  that  is  so  respected  by  the  law? 
The  answer  appears  to  be.  When  he  has  remained  for  some  time 
in  peaceable  possession  of  the  land,  exercising  with  respect  to  it 
the  ordinary  rights  of  an  occupier. 

In  Doe  d.  Hughes  v.  Dyeball^  the  plaintiff  in  ejectment  proved 
•a  lease  to  himself  and  a  year's  possession,  and  rested  his  case 
there.  The  defendant,  who  had  forcibly  taken  possession,  ob- 
jected that  no  title  was  proved  in  the  demising  parties  to  the 
lease.  Lord  Tenterten,  C.  J.,  said,  "That  does  not  signify;  there  is 
ample  proof;  the  plaintiff  is  in  possession,  and  you  come  and  turn 
^im  out:  you  must  show  your  title." 

^  Moody  and  Malldn's  Reports,  346  (1829). 

(647) 
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The  failure  on  the  part  of  the  plaintiff  to  prove  that  his  lessors^ 
had  title  obviously  made  the  lease  worthless  as  evidence  of  the 
plaintiff's  title,  and  the  plaintiff  succeeded  on  the  other  evidence- 
adduced  by  him,  viz,,  that  he  had  had  a  year's  possession.  Thus- 
the  case  shows  that  possession  in  the  plaintiff  and  nothing  more 
is  sufficient  to  enable  him  to  maintain  ejectment  against  a  stranger. 

In  Asher  v.  WhiUock,^  Cockburn,  C.  J.,  referring  to  the  above* 
mentioned  case,  said:  "In  Doe  v.  DyebaU  one  year's  possession  by 
the  plaintiff  was  held  good  against  a  person  who  came  and  turned 
him  out,  and  there  are  other  authorities  to  the  same  effect, "  thus- 
putting  that  case  upon  possession  alone. 

Perhaps  the  most  emphatic  way  in  which  the  law  shows  its^ 
respect  for  possession  is  by  its  rule  that  "the  fact  of  possession  is- 
prima  facie  evidence  of  seisin  in  fee.  "• 

"The  wrongful  seisin  acquired  by  a  disseissor  gave  him  a  real». 
though  wrongful,  estate,  a  'tortious  fee  simple'  valid  as  against 
everyone  but  the  person  truly  entitled,  and  capable  of  being  made- 
right  and  perfect  by  a  release  from  that  person  to  the  person  in. 
actual  seisin."*  This  is  very  instructive.  The  law  insisted  on 
livery  of  seisin,  but  when  once  a  person  had  been  put  in  possession, 
by  this  means  he  was  capable  of  taking  a  release  by  deed  of  an 
estate  in  remainder.  Here  we  see  that  the  real  owner  could  perfect 
the  title  of  a  disseissor  by  giving  him  a  release,  no  livery  of  seisio. 
being  necessary. 

The  necessity  of  possession  as  a  root  of  title  explains  the  rule 
of  common  law  which  prevented  a  person  from  conveying  to* 
himself.  "The  ancient  Common  Law  essayed  to  wield  the  land 
itself, — 'the  most  ponderous  and  immovable  of  all  the  elements.' 
Hence  all  its  rules  and  forms  regarded  real  property  as  more  or  less- 
identified  with  actual  possession.  The  single  consideration  that 
livery  was  the  primitive  mode  of  conveyance,  for  which  other  forma 
were  but  substitutes,  and  that  a  man  could  not  deliver  seisin  to^ 
himself,  explains  many  otherwise  inexplicable  doctrines."* 

'  Law  Reports,  i  Queens  Bench  5  (1865). 

*  Per  Mellor,  J.,  in  Asher  v.  Whitlock,  6;  See  also  Newell  on  Ejectment  (iS^a)^. 

433- 

*  Pollock  and  Wright  on  Possession,  94,  citing  Co.  Litt.,  (473. 

*  Hayes'  Elementary  View  of  Uses,  80  (1840). 
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A  person  occupying  land  without  any  title  has  a  devisable 
interest  therein,  and  if  he  settles  it  by  his  will  for  successive  estates 
those  estates  take  effect  as  against  a  person  who  enters  upon  the 
land,  and  ejectment  may  be  maintained  accordingly.* 
And  the  interest  of  a  mere  possessor  may  also  be  inherited  or 
conveyed.  Moreover  if  the  land  be  taken  compulsorily  he  is  en- 
titled to  compensation.' 

In  the  last  cited  case,  the  decision  in  Doe  d.  Mary  Carter 
V.  Barnard*  was  disapproved  of  as  being  inconsistent  with  Asher 
V.  Whitiock,  already  cited,  and  with  the  views  of  Mr.  Preston, 
Mr.  Joshua  Williams,  Professor  Maitland  and  Mr.  Justice  Holmes* 
The  reporter  adds  a  reference  to  an  article  by  Professor  J.  B. 
Ames  in  the  Harvard  Law  Review.*  In  the  above  cited  case  of 
Doe  V.  Barnard  the  plaintiff  in  ejectment,  though  having  had 
thirteen  years'  possession,  failed  in  her  action  against  a  defendant 
(who  had  turned  her  out),  on  the  ground  that  her  own  case 
showed  possession,  and  therefore  a  presumed  fee  simple,  in  her 
late  husband,  and  showed  also  that  her  husband  left  an  heir» 
The  plaintiff's  possession  was  not  connected  with  her  husband's, 
and  the  defendant  was  allowed  to  set  up  the  title  of  the  heir  in 
answer  to  the  plaintiff's  claim.  As  above  shown  the  case  has  been 
disapproved  of . 

If  A,  having  no  title,  should  acquire  possession  and  hold  it 
animo  dominendi  for  say  one  year  and  then  mortgs^e  the  property 
to  B  and  remain  in  possession  paying  the  interest,  and  then  C, 
a  stranger,  acquired  and  held  possession  for  less  than  20  years^ 
also  animo  dominendi,  it  would  appear  that  B,  the  mortgagee, 
(although  neither  he  nor  the  mortgagor  had  obtained  a  title  under 
the  Statutes  of  Limitation)  could  eject  C,  since  B  would  claim 
under  the  earlier  possession.  A's  possession  would  be  prima  facie 
evidence  of  his  seisin  in  fee;  would  be  capable  of  conveyance  to 
his  mortgagee,  and  the  mortgagor's  possession  would  be  attributed 
to  the  mortgagee."  (The  mortgagee,  in  the  case  above  put,  would, 

*  Aaher  v.  Whitlock,  supra. 

'  Perry  v.  Clissold  (1907)  Law  Reports,  Appeal  Cases  73. 

*  13  Queen's  Bench  945  (1849). 
•Vol.  3,  p.  324,  n. 

^^  Cole  on  Ejectment  462,  479  (i857)* 
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of  course,  not  be  claiming  adversely  to  the  mortgagor.)  A  title 
would  therefore  be  set  up  good  as  against  all  persons  except  the 
true  owner  proving  right  to  immediate  possession.  Or  if,  in  the 
simpler  case,  without  there  being  any  mortgage,  A  held  peaceable 
possession  for  one  year,  and  went  out  of  possession,  animo  rever- 
tendi,  and  C  took  possession  and  held  it  for  any  period 
less  than  required  by  the  Statutes  of  Limitation  A  could  in  like 
manner  eject  him  in  reliance  on  his  (A's)  earlier  possession  and 
presumed  fee  simple. 

The  case  first  put  of  there  being  a  mortgage  is  exemplified 
by  ''Doe  on  the  several  demises  of  Smiih  and  Payne  v.  Webber". ^^ 
The  plaintiff  Payne  had  been  in  possession  for  a  number  of  years* 
though  no  statutory  title  was  relied  on.  Then  he  mortgaged  the 
property  to  the  plaintiff  Smith,  but  remained  in  possession,  paying 
the  interest  on  the  mortgage.  After  the  date  of  the  mortgage  the 
defendant  brought  ejectment  under  some  claim  of  title  against 
the  plaintiff  Payne  (who  was  still  in  possession)  and  the  cause  was 
submitted  to  arbitration,  which  went  in  favor  of  the  defendant, 
who  thereupon  went  into  possession  under  a  writ  of  habere  facias 
possessionem  and  remained  in  possession  for  about  six  years  before  the 
the  action  was  brought.  The  defendant  set  up  the  award  as  against 
the  plaintiff  Smith,  who  was  proved  to  have  been  present  at  the 
arbitration  proceedings,  but  not  to  have  taken  any  part  in  them. 
The  evidence  was  ruled  out  as  being  res  inter  alios  acta,  and  the 
plaintiff  Smith  obtained  the  verdict.  All  that  the  case  decides 
is  that  the  evidence  was  rightly  rejected. 

It  would  be  interesting  to  know  what  direction  was  given  by 
the  trial  judge  to  the  jury,  but  it  is  not  reported.  The  verdict 
seems,  however,  to  have  been  right.  The  plaintiff  Smith  was 
deemed  to  be  in  possession  by  reason  of  his  mortgagor's  continued 
possession  and  payment  of  interest,  and  the  defendant  had  not 
acquired  a  statutory  title. 

The  effect  of  the  case  is  thus  given  in  Pollock  and  Wright  on 
Possession:  ''Ten  years'  possession  has  been  decisive  even  against 
several  years'  subsequent  possession  under  color  of  title.  "^* 

^i  Adolphus  and  Ellis   119   (1834);  3  Law  Journal,  King's  Bench,  148; 
3  Nevile  and  Manning  746. 
"P.  96 
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As  exemplifying  at  once  the  risks  attending  nisi  prius  practice 
and  the  necessity  of  some  system  of  registration  of  title  or  of  deeds, 
it  appears  that  the  defendant  went  to  trial  in  ignorance  of  Smith's 
tit*e,  and  had  trained  the  evidence  concerning  the  award  against 
the  plaintiff  Payne.  Then,  discovering  the  mortgage,  the  defendant 
sought  to  deflect  this  evidence  against  the  mortgagee,  which 
was  not  allowed.  The  two  plaintiffs  appeared  to  have  been  working 
together  in  the  action,  and  it  was  complained  by  the  defendant's 
counsel  that  Payne  was  going  behind  the  award  by  way  of  using 
Smith's  name  as  a  second  plaintiff. 

The  minor,  though  none  the  less  important,  question  of  the 
costs  of  the  evidence  concerning  the  award  was  later  dealt  with," 
when  the  defendant  was  allowed  such  costs  as  against  Payne, 
as  costs  of  the  issue  found  in  favor  of  the  defendant  as  against 
Payne,  who,  of  course,  could  not  succeed  in  face  of  the  award. 

The  doctrine  that  possession  is  a  root  of  title  exists  inde- 
pendently of  the  Statutes  of  Limitation.  It  is  true  that  the  judges, 
when  speaking  of  a  title  by  possession  short  of  a  statutory  title, 
generally  go  on  to  say  that  the  title  is  one  that  may  ripen  into  an 
absolute  title,  but  it  seems  clear  that  a  possessory  title  would  be 
recognized  by  the  courts  if  there  were  no  Statutes  of  Limitation. 
It  would  foLow  therefore,  in  a  case  where  no  Statute  of  Limitation 
operated,  that  so  long  as  a  mere  possessor  was  left  in  undisturbed 
possession  by  the  true  owner  and  those  rightfully  claiming  under 
him,  he,  the  possessor,  would  have  a  tide  recognized  by  the  courts, 
and  one  that  would  descend  to  his  heirs  or  could  become  the 
^subject  of  conveyance  or  devise,  and  would  be  good  as  against 
all  the  world  except  the  true  owner  for  the  time  being. 

In  conclusion  it  may  be  pointed  out  that  where  there  have 
been  several  successive  possessions  by  strangers  to  the  title,  the 
last  possessor  can  take  advantage  of  the  prior  possessions  only  if 
all  the  possessions  have  been  continuous,  and  are  connected  as 
of   right. 

r.  F.  Martin. 
Wdiingian,  New  Zealand,  August,  ^9^3^ 

^  2  Adolphus  and  Ellis  448. 
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NOTES  ON  THE  HISTORY  OF  COMMERCE  AND 
COMMERCIAL  LAW.    2.  THE  MIDDLE  AGES. 

Three  prime  requisites  of  commerce  are:  (i)^  means  of  trans- 
port; (2)  freedpm  of  labor  and  exchange;  (3)  security.  In  anti- 
quity to  obtain  these  conditions  the  struggle  was  a  hopeless  one^ 
though  there  were  periods  when  they  were  more  or  less  assured. 
Commercial  colonies  were  founded  in  Spain  by  the  Phoenicians- 
in  the  b^nnings  of  history;^  the  Rhodian  fleet  was  a  merchant 
marine;  Athens  acquired  her  great  naval  strength  by  a  conscious, 
political  policy;  military  Rome  played  the  equivocal  role  of  de- 
stroyer,' pacifier  and  law-giver. 

Commerce  is  a  complementary  expression  of  the  other  material 
activities  of  society.  The  commerce  of  antiquity,  relatively  speak- 
ing, flourished  at  periods  not  because  of  the  state  of  society  and 
government  but  in  spite  of  certain  of  their  dominant  characters. 

Means  of  transport  were  rudimentary.  By  land  it  was  more- 
perilous  and  burdensome  than  by  sea.  The  transport  of  any  con- 
siderable volume  over  long  distances  was  impossible.  Trans-ship* 
ment  was  always  frequent.  By  water,  the  routes  followed  rivera 
and  coasts.  Without  the  compass  the  mariner  did  not  dare  to- 
venture  far  beyond  the  sight  of  land  and  rarely  left  the  enclosed 


Freedom  of  labor  and  exchange  existed  only  to  a  very  limited 
degree. '  According  to  the  theory  of  the  ancient  state  the  governed 
owed  their  rights  to  the  state;  the  state  did  not  owe  its  powers  to- 
the  willingness  of  the  governed.  The  liberty,  industry  and  pro- 
perty of  the  individual  were  at  the  disposal  of  the  state. 

Security  was  conspicuously  lacking.  The  ancient  state  re- 
garded the  foreigner  as  an  enemy.  Besides  the  material  difficulties; 
of  transportation  there  were  the  added  perils  of  highwaymen  and 
pirates.    Commercial  supremacy  was  believed  to  depend  upoa 

^Cadizi    Malaga,  Sevilla,  G>rdoba.    The    Carthaginians,    following   the 
Phoenicians,  founded  Barcelona  and  Cartagena  and  occupied  Cadiz. 
*  For  example  the  destruction  of  Carthage,  Corinth  and  Palmyra. 

(fi52) 
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monopoly  won  by  the  destruction  of  all  rivals.  Little  sanctity 
was  accorded  the  right  of  property.  Commerce  had  to  arm  itself 
.and  so  dissipate  its  forces  in  antagonistic  fields.  Insurance  was 
unknown.  The  Roman  jurisconsult  gave  but  relatively  scant  at- 
tention to  the  field  now  known  as  commercial  law.  Under  such 
conditions  mutual  confidence  and  credit  could  scarcely  exist.' 

The  fall  of  the  Western  Empire  (476  A.  D.)  may  be  taken  as  a 
convenient  date  to  terminate  the  history  of  antiquity.  The  an- 
cient civilization  continued  in  the  Greek  Empire  though  the  im- 
portance of  this  was  for  the  time  obscured  by  the  transforming 
events  that  were  succeeding  one  another  in  the  rest  of  Europe  and 
isolating  the  two  parts  of  the  continent. 

The  thirteen  hundred  years  that  transpired  between  the  fall 
■of  Rome  and  the  French  Revolution  may  be  divided  into  two  periods : 
the  first  extended  to  the  XVIth  century,  the  period  of  the  world 
discoveries,  and  constitutes  the  Middle  Ages;  the  second  extended 
from  the  XVIth  century  to  the  French  Revolution  and  is  the  period 
of  the  birth  of  modem  national  commerce  and  national  conunercial 
law.  The  three  elements:  means  of  transport,  freedom  of  labor 
and  exchange,  and  security,  became  so  far  a  realized  fact  in  the 
first  half  of  the  XlXth  century  that  the  unparalleled  conunercial 
development  of  the  second  half  was  a  natural  consequence. 

The  period  of  the  Middle  Ages  divides  itself  into  two  epochs: 
first,  that  of  almost  complete  prostration  of  commerce;  the  second, 
that  of  the  revival,  ushered  in  in  the  XI  th  century  by  the  Crusades. 

Bridging  over  these  years  of  transformation  in  the  west  the 
Greek  Empire  successfully  fought  off  the  Barbarians  from  the 
north  to  fall  in  the  year  1453  before  the  Mahometans  from  the 
south.  But  the  paralysis  of  commerce  over  the  rest  of  Europe 
could  not  but  be  felt  in  Constantinople.  Besides,  like  Rome, 
Constantinople  was  principally  a  center  of  consumption  and  dis- 
tribution. Trade  still  continued  between  Constantinople  and 
Asia  Minor  and  Egypt  and  the  importance  of  the  capital  as  a 
distributing  center  for  eastern  goods  increased  after  the  reestablish- 
ment  of  relations  between  the  orient  and  western  Europe  that 
followed  the  Crusades.    The  advance  of  the  Mahometans  gave  the 

•Encyc.  Brit.  Vol.  6,  "Commerce." 
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commercial  predominance  to  Venice  and  finally  became  one  of  the 
causes  of  the  latter's  decline.^ 

Two  great  collections  of  laws,  that  of  the  Emperors  Justinian 
and  Basil,  appeared  in  Constantinople  after  the  fall  of  the  Western 
Empire,  but  as  they  were  the  products  of  the  ancient  civilization 
and  not  of  the  new  that  was  in  the  making  in  Western  Europe, 
they  must  be  considered  as  belonging  to  antiquity.* 

In  the  west,  during  the  period  of  prostration,  Marseilles  and 
Venice,  no  doubt,  maintained  some  trade  by  sea.  Under  Charle- 
magne the  southwestern  German  cities  showed  some  conunerdaF 
activity.  The  invasions  of  the  Normans,  destructive  as  they  were, 
disseminated  a  knowledge  of  northern  geography  and  of  the  art  of 
navigation.* 

The  invasions  had  an  immediately  destructive  effect  upon  the 
commerce  of  western  Europe.  The  needs  of  the  invaders  were  so 
primitive  that  they  were  easily  satisfied  by  the  locality.  Trade 
all  but  ceased  except  within  limited  areas.  A  vast  amount  of 
wealth  disappeared.  At  first  the  invaders  respected  the  institu- 
tions of  the  conquered  and  the  confused  period  of  personal  law  en- 
sued during  which  the  individual  may  be  said  to  have  carried  his 
law  on  his  back.  Finally  the  organization  of  society  was  completely 
altered  by  feudaHsm.' 

The  feudal  system,  by  which  a  military  chief  parcelled  out 
the  conquered  land  to  his  generals  in  return  for  services,  who,  in 
turn,  divided  it  similarly  amongst  their  subordinates,  created  a 
military  society  obviously  unfavorable  to  conunerce.     Real  estate 

*  Manzano,  Curso  de  Derecho  Mercantil,  Vol.  I,  p.  190. 

*  The  task  of  compilation  was  intrusted  in  528  by  Justinian  to  Tribonian.. 
In  529  appeared  the  Code,  a  collection  of  the  texts  of  all  documents  issuing  from 
the  Emperors  during  the  five  preceding  centuries,  creating,  declaring  or  modify- 
ing the  law.  The  Digests  appeared  in  533,  a  collection  of  the  writings  of  the 
greatest  of  the  Roman  jurists.  In  the  same  year  the  Institutes  were  published, 
an  elementary  text  book  on  Roman  Law.  In  534,  a  new  edition  of  the  Code 
appeared  and  later  the  Novels  or  legislation  of  Justinian  posterior  to  the  Code. 
The  Basilica,  compiled  by  the  Emperor  Basil  in  877  and  continued  by  the  Em- 
peror Leo  in  886  and  by  Constantine  in  910  superseded  the  Justinian  collection^ 
in  the  Greek  Empire. 

*Scherer,  Histoire  du  Commerce;  French  translation  by  Richelot  and 
Vogel  (1857),  Vol.  I,  p.  150. 

^  Id.,  p.  142;  Manzano,  Ob.  cit.  Vol.  i,  p.  192. 
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was  enhanced  in  value  at  the  expense  of  personal,  which  is  the 
medium  of  commerce.  The  individual,  who  in  antiquity  had  be- 
longed to  the  state,  now  virtually  belonged  to  his  overlord.  Feudal- 
ism meant  a  division  of  the  sovereign  authority  amongst  the  land 
barons  and  consequently  petty  conflicts  and  despotism. 

But  while  the  invasions  caused  immediate  material  destruction 
and  superposed  a  polity  actively  opposed  to  commerce,  they  were 
also  a  regenerating  influence  to  society.  In  the  general  disorder 
the  need  of  mutual  protection  gave  rise  to  the  new  agent  of  associa" 
tion,  which,  at  first,  helping  to  neutralize  the  prejudicial  effects  of 
oppression  and  despotism,  later  proved  its  independent  value  ^s 
an  instrument  for  overcoming  certain  of  the  natural  obstacles  to 
commerce. 

In  the  Germanic  tribes  the  Church  found  a  fertile  field  to 
plant  the  christian  principles  of  peace,  mutual  respect,  individual 
liberty,  dignity  of  labor  and  education,  all  principles  obviously 
helpful  to  commerce.* 

The  breakup  of  the  Roman  Empire  put  an  end  to  a  system 
of  exploitation  and  to  the  deadening  effects  of  centralization. 
The  various  impulses  of  the  races  that  made  up  the  Empire  were 
liberated  and  henceforward  followed  their  natural  courses.* 

The  Crusades,"  by  re-establishing  relations  between  the  orient 
and  western  Europe,  had  as  profound  an  influence  upon  the  econo- 
mic history  of  the  Xllth  century  as  did  the  world  discoveries  upon 
that  of  the  XVIth. 

The  feudal  landlords,  in  order  to  raise  the  necessary  money  to 
undertake  such  stupendous  military  expeditions,  were  obliged  to 
sell  or  borrow  on  their  lands  and  to  make  terms  with  the  merchants 
of  the  cities.  In  this  way  there  was  a  levelling  between  the  feudal 
barons  and  the  city  merchants  to  the  advantage  of  the  latter,  and 
between  landed  estate  and  personal  estate.  Again,  the  loss  thus 
suffered  by  the  nobles  generally  redounded  to  the  gain  of  the  crown, 
since  the  lands  frequently  returned  to  the  crown  while  the  leader- 
ship of  the  crusades,  being  nominally  or  in  fact  in  the  kings,  strength- 
ened their  prestige  and  authority. 

'  Manzano,  Ob.  dt.  Vol.  I,  p.  204-209. 
•Scherer,  Ob.  dt.  Vol.  I,  pp.  141. 

'*  Dates  of  the  Crusades:    I.  1096-1099;  II.  1147-1149;  III.  1189-1192; 
IV.  1200-1204;  V.  1217-1221;    VI.  122^1229;  VIL  1248-1254;  VIII.  1270. 
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The  Crusades  furnished  influences  more  directly  favorable 
to  commerce.  The  Italian  cities  and  Constantinople  supplied 
transport  and  munitions  to  the  crusading  armies.  These  return- 
ing from  the  east,  introduced  into  Europe  taste  for  articles  of  eastern 
civilization.  All  parts  of  Europe  and  Asia  Minor  became  mutually 
acquainted.  Impetus  was  given  to  ship  building,  processes  in 
fabric  and  metal  working  were  introduced  from  the  east,  and  useful 
plants  such  as  corn.  The  growth  of  the  commerce  of  the  Italian 
Republics  was  due  to  the  impulse  imparted  by  the  Crusades.  After- 
wards they  continued  to  act  as  intermediaries  between  the  east  and 
the  west." 

Feudalism  was  characterized  by  small  despotisms.  There  was 
but  one  way  for  the  lower  units  of  society  to  meet  the  oppression 
from  above  and  that  was  by  association.  The  towns  became  the 
focus  of  associated  resistance  and  profiting  by  the  absence  of  the 
feudal  lords  on  the  Crusades,  they  declared  themselves  self-govern- 
ing communes.  The  sovereigns,  often  over-shadowed  by  their 
liege  barons,  were  not  unwilling  to  second  the  efforts  of  the  cities. 
The  revolution  of  the  communes^*  was  a  movement  in  opposition 
to  feudalism  and  favorable  to  centralized  authority  and  as  such  was 
helpful  to  commerce.  The  citizen  of  the  commune  was  freed  from 
his  feudal  obligations.  The  newly  acquired  autonomy  was  a 
stimulus  to  self-development  and  the  most  natural  means  of  self 
development  of  the  municipality  was  industry.  Thus  in  the  cities 
grew  up  the  Third  Estate." 

The  religious  festivals  attracted  great  numbers  of  visitors  to 
the  cities  and  offered  special  opportunities  to  the  merchants  to  dis- 
pose of  their  goods.  In  this  way  originated  the  mediaeval  fairs. 
Numerous  measures  were  taken  to  encourage  them  and  they  nat- 
urally became  most  important  centers  of  development  of  commercial 
custom,  notably  in  respect  to  bills  of  exchange  and  the  sanction 
attaching  to  contracts." 

To  protect  the  degree  of  independence  which  they  had  won^ 
and  to  secure  an  outlet  for  their  industry  by  rendering  travel  safer 

^Manzano,  Ob.  ctt.  Vol.  I,  p.  211. 
"  From  the  Vlllth  to  the  Xllth  century. 
^  Maiuano,  Ob.  dt.  VoL  I,  p.  209. 

^*  Id.  p.  207;  Scherer,  Ob.  dt.  Vol.  I,  p.  148;  Lyon-Caen  et  Renault,  Traite 
de  Droit  Commefdal,  4th  Ed.  Vol.  I,  (20  and  authorities  dted. 
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and  by  assuring  greater  res[>ect  for  the  life  and  pro[>erty  of  their 
citizens  abroad,  the  merchants  of  a  town  who  carried  on  the  same 
trade  organized  into  corporations.  Similarly  groups  of  cities 
having  common  interests  organized  into  leagues. 

During  the  Middle  Ages  the  Jews  were  the  most  active,  in- 
genious and  numerous  of  the  merchant  class.  Driven  from  Jeru- 
salem by  successive  conquests,  they  penetrated  every  country. 
Personal  property  was  the  only  form  of  wealth  which  they  were 
permitted  to  acquire  and  they  turned  to  trade  as  the  only  occu- 
pation left  open  to  them."  The  canon  law  rule  forbidding 
christians  to  exact  interest  did  not  apply  to  them."  Their  dis- 
persion all  over  Europe  and  the  close  racial  ties  they  maintained 
gave  them  a  knowledge  of  georgaphy  and  a  mutual  support  not 
possessed  by  others  and  made  them  ideal  intermediaries.  The 
danger  to  which  they  were  continually  subjected  of  having  their 
property  confiscated  led  them  to  reduce  their  wealth  to  the  most 
transmissable  form  possible  and  to  take  advantage  of  such  means 
as  the  bill  of  exchange.^' 

Having  glanced  at  the  main  influences  that  were  affecting 
commerce  the  task  is  now  to  examine  the  working  out  of  those 
influences  in  the  four  spheres  of  activity  in  which  commerce  awak- 
ened, namely  (i)  the  Italian  cities;  (2)  the  Hanseatic  League;  (3) 
Marseilles  and  France;  (4)  Barcelona  and  Sp>ain. 

On  the  fall  of  Rome  communication  between  the  orient  and 
western  Europe  ceased.  As  a  policy  of  protection  the  Greek  Empire 
isolated  itself  and  it  was  the  Crusades  that  re-established  the  old 
relations.  To  this  is  due  the  revival  of  western  Europe  and  for 
several  reasons  Italy  was  the  first  to  experience  the  change.  Above 
all  her  geographical  position  placed  her  in  the  natural  path  of  the 
crusaders,  and  of  trade  between  occidental  Europe,  Constantinople 
(to  which  flowed  the  products  of  Asia  Minor  and  the  countries 
bordering  the  Black  Sea)  and  Alexandria  (the  western  terminal 
of  the  route  to  India  via  the  Nile  and  the  Red  Sea).    Her  cities, 

^*  The  pre-christian  history  of  the  Jews  shows  them  to  be  an  agricultural 
and  theocratic  people  little  given  to  commerce,  Encyc.  Brit.,  Vol.  6,  "Com- 
•merce. " 

"Scherer,  Ob.  cit.  Vol.  I,  p.  181. 

^^  Lyon-Caen  et  Renault,  Ob.  cit.  Vol.  I,  §ai. 
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mostly  of  Roman  origin,  maintained  the  traditions  and  germs  of 
Roman  municipal  government  which  early  gave  to  the  citizens 
the  ambition  and  the  power  to  emancipate  themselves  from  feudal- 
ism. Their  liberty  led  them  to  turn  to  prosperous  account  their 
naturally  industrious  traits  and  the  salubrious  climate  and  pro- 
ductive soil  of  their  country. 

When  the  first  Crusade  moved  towards  Jersualem,  Venice 
and  Genoa,  along  with  Constantinople,  were  the  only  cities  which 
could  furnish  the  needed  transport  and  supplies.  Venice  was  par- 
ticularly favorably  conditioned.  Founded  in  the  Vth  century - 
on  a  group  of  islands  in  the  Adriatic  Sea  as  a  refuge  from  the  bar- 
barians, her  security  from  attack  procured  her  a  continuity  of 
development.  It  is  probable  that  even  during  the  darkest  years. 
Venice  traded  with  Egypt  and  the  Greek  cities.  By  the  Xlth 
century  she  was  already  strong  and  had  little  to  oppose  her  outside 
of  Italy.  Spain  was  engaged  with  the  Moors,  France  had  not  yet 
awakened,  the  beginnings  of  the  Hanseatic  League  were  confined 
to  the  northern  waters,  the  Dutch  and  English  power  were  still 
centuries  off.  The  assistance  rendered  by  Venice  to  the  crusaders 
in  the  capture  of  Constantinople  in  1204,  assured  her  the  monopoly 
of  the  eastern  trade;  in  the  XVth  century  she  had  reached  the 
apogee  of  her  career  and  had  crushed  her  rivals,  Genoa  and  Pisa.^* 

But  the  great  object  of  the  Crusades  failed  of  consunmiation.. 
The  christian  kingdom  of  Jerusalem  proved  transitory  and  the 
Christian  zeal  was  more  than  matched  by  that  of  the  Mahometans. 
Mediaeval  commerce  was  one  of  give  and  take  between  orient  and 
Occident.  Through  Asia  Minor  or  Egypt  lay  the  route  to  India  and 
both  countries  were  a  rich  source  of  products.  The  advance  of 
the  Mahometan  conquests  brought  the  Venetians  and  other 
Italian  cities  into  conflict  with  them.  As  the  Moors,  Algerians, 
and  Turks  swarmed  about  the  Mediterranean,  communication  with 
the  near  and  far  east  became  more  and  more  difficult  and  costly. 
In  1453  Constantinople  fell.  Meanwhile  the  compass  had  ap- 
peared and  the  kingdoms  of  Portugal  and  Spain  facing  the  mys- 
teries of  the  Atlantic  had  launched  the  voyages  of  discovery  that 
proved  the  final  blow  to  Italian  supremacy."    In  the  two  years, 

^  Manzano,  Ob.  ctt.  Vol.  I.  p.  194  elseq.,  Scherer,  Ob.  dt.  Vol.  I,  p.  156. 
>*SchFader,  Geographie  historique,  Carte  26,  note  by  Blondel* 
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1497  and  1498,  Vasco  de  Gama  reached  India  by  the  Cape  of  Good 
Hope,  Colupibus  discovered  South  America  and  Cabot  North 
America.  So  long  as  commerce  was  restricted  to  the  Mediterranean 
Venice  was  in  a  position  to  remain  the  mistress.  When  the  ocean 
routes  were  discovered  her  natural  advantages  vanished. 

In  the  northwest  of  Germany,  and  along  the  Rhine,  Charle- 
magne had  contrived  to  stimulate  an  interior  commerce.  Genoa 
and  Venice,  using  the  old  Roman  roads  across  the  Alps,  commenced 
to  traffic  with  these  cities,  eventually  reaching  northern  France, 
Flanders,  northern  Germany  and  England.  In  the  markets  of 
Antwerp  and  Bruges,  the  Italians  laid  the  basis  for  the  mercantile 
prosperity  of  the  Low  Countries,  which  were  as  favorably  situated 
in  the  north  as  Venice  and  Genoa  in  the  southern  waters." 

The  Hanseatic  League  distributed  the  products  of  Russia, 
Scandinavia,  Germany,  Flanders  and  England  throughout  Europe. 

The  term  "hanse"  is  gothic  and  means  a  religious  and  military 
association.  The  Hanseatic  League  was  a  loose  association  of 
cities  of  different  and  widely  scattered  nationalities.  The  purpose 
of  the  League  was  to  provide  a  defense  against  the  pirates  of  the 
northern  seas  and  to  establish  foreign  markets.  Such  a  German 
association  had  been  established  as  early  as  the  Xth  century  in 
London  and  developed  under  favor  of  the  English  kings.  In  1153, 
Henry  II  accorded  privileges  to  the  German  merchants.  In 
London,  the  seat  of  the  association,  was  the  Guild  hall  which  later 
became  the  nucleus  of  the  Steel  Yard.  To  that  of  London  were 
closely  allied  similar  associations  of  German  traders  in  Lyn,  Bos- 
ton, York,  Bristol,  Ipswich,  Norwich,  Yarmouth  and  Hull.  In  the 
Baltic  Sea,  Wisby,  on  the  island  of  Gothland,  became  a  great 
center  for  the  distribution  of  goods.  The  Hanseatic  merchants 
penetrated  to  Novgorod  in  Russia  and  in  11 58  they  founded  Riga. 
From  1226,  Lubeck  became  the  leading  city  of  the  Hanse.  The 
most  important  cities  were  those  along  the  coast  of  the  North  and 
Baltic  seas.  They  extended  besides  to  Saxony,  Westphalia, 
Brandenburg  and  Thuringia.  Their  fleets  cleared  the  northern 
seas  of  the  Viking  pirates  and  secured  a  monopoly  of  the  Baltic, 
trade.    The  members  of  the  League  enjoyed  exemptions  from  tolls 

*•  Scheier,  Ob.  cit.  Vol.  I,  p.  158. 
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rights  of  escort  and  privileges  of  jurisdiction.  Their  principal 
activity  was  the  establishment  of  foreign  markets  for  the  display 
of  their  wares.  A  distinct  part  of  the  town  was  frequently  given 
over  exclusively  to  their  stores.  An  officer  of  the  League  was  in 
charge  and  acted  as  intermediary  between  the  merchants  and  the 
municipal  authorities.*^  Such  were  the  Hanseatic  markets  of 
Bergen  in  Norway,  Breslau  in  Silesia,  Cracow  in  Poland  and  Bruges 
in  Flanders.  So  important  was  that  of  Bruges  that  it  was  divided 
into  three  sections  representing  geographical  divisions  of  the  League. 
By  sea  and  land  they  acted  as  a  sort  of  mutual  protection  society 
and  throughout  Germany  they  strove  to  maintain  peace. 

The  League  early  came  into  conflict  with  the  established 
governments  and  the  final  defeat  of  the  King  of  Denmark  at  the 
end  of  the  XlVth  century  brought  it  to  the  height  of  its  power 
both  politically  and  commercially. 

Its  form  of  government  was  dual.  The  central  authority  was 
never  strong.  While  the  individual  cities  retained  a  lai^e  d^[ree 
of  independence  and  issued  regulations  and  laws  of  their  own 
known  as  statutes,  a  central  diet  met  at  Lubeck  periodically  after 
1260,  whose  laws  bound  the  League  as  a  whole  and  added  immensely 
to  its  political  authority. 

The  commercial  activities  of  the  Hanse  merchants  were  sur- 
prisingly wide  and  varied.  From  the  Scandinavian  countries 
came  hemp,  pitch,  fish  products,  salt,  grains,  hides,  furs  and  lumber; 
from  Riga  and  Novgorod  the  merchants  pushed  to  the  northern 
limits  of  Russia  and  Siberia  in  search  of  furs  and  even  brought 
spices  from  China  which  was  reached  by  way  of  Siberia;  from 
England  came  such  raw  materials  as  wools,  lead,  tin,  iron,  coal 
and  lumber;  the  fabrics  of  Flanders  were  distributed  all  over 
Europe;  from  Bordeaux  and  La  Rochelle  came  French  wines,  while 
Lisbon  was  a  tap  to  India  after  the  discovery  of  the  sea  route. 
Canals  were  built  in  Germany;  fairs  were  established;  processes 
were  discovered  for  preserving  meat  which  made  its  transportation 
possible. 

The  XVth  century  saw  the  League  already  on  the  decline. 
Its  composition  was  too  heterogeneous  and  could  not  be  held  to* 
gether  in  the  face  of  the  growing  sentiment  of  nationalism.    Once 

^  Lyon-Caen  et  Renault,  Ob.  cit.,  Vol.  I,  §  19. 
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the  central  authorities  were  better  able  to  supply  the  necessary 
protection  to  trade  the  great  motive  for  association  disappeared." 

The  renaissance  moved  north  and  west  from  Italy  and  reached 
England  late.  Norman  feudalism  though  it  created  a  more  refined 
and  fastidious  society  retarded  industry  in  England.  The  Italian 
and  Hanseatic  fleets  had  already  grown  to  be  too  formidable  com- 
petitors when  English  commercial  activity  did  commence.  The 
discoveries  of  the  ocean  routes  and  a  new  hemisphere  caused  at 
once  the  decadence  of  the  Hanse  and  Italy  and  the  rise  of  England." 

Southern  France  and  northern  Spain  woke  to  commercial 
activity  shortly  after  the  Italian  revival. 

During  the  Middle  Ages,  French  commerce  never  attained 
the  importance  of  the  Hanseatic  or  Italian  conmierce.  It  was  too 
shackled  by  feudalism  until  liberated  by  Louis  Xlth.  The  Cru- 
sades offered  Marseilles  the  opportunity  to  become  a  self-govern- 
ing municipality  and  during  her  years  of  independence  she  rose  to 
great  commercial  prosperity.  When  Charles  of  Anjou,  King  of 
Naples,  deprived  her  of  her  independence,  western  Mediterranean 
supremacy  passed  to  Genoa  and  even  the  trade  of  Montpeelier, 
Aigues  Mortes  and  Avignon  surpassed  that  of  Marseilles." 

Special  influences  were  at  work  in  Spain  to  make  her  history 
during  the  Middle  Ages  unique. 

Following  the  Suevi,  Vandals  and  AUains,  the  Visigoths  in 
416  founded  a  monarchy  upon  the  highly  developed  Roman  civi- 
lization. With  the  conversion  of  the  Gothic  King  Ricaredo  to 
Christianity  a  close  union  was  founded  between  the  Church  and 
the  State  which  endures  today.  In  the  Vlllth  century  the  Moors 
invaded  Spain"  and  those  Christians  who  continued  to  offer  re- 
sistance were  driven  back  to  the  northernmost  parts  of  Spain  where 
the  kingdoms  of  Leon,  Navarre,  Castille  and  Aragon  gradually 
evolved.  For  seven  centuries  the  war  of  reconquest  was  waged 
until  Granada  fell  before  the  united  crowns  of  Aragon  and  Castille. 
Even  in  Moorish  Spain  there  was  no  long  period  of  absolute  tran- 
quillity because  of  the  wars  between  pretending  caliphs. 

^  Manzano,  Ob.  cit.  Vol.  I,  p.  199;  Schrader,  Ob.  cit.  Carte  26,  note  by 
Blondel;  Sartorious,  Histoire  des  Villes  Hanseatiques,  Vol.  I;  Worms,  Histoire 
commerciale  de  la  Ligue  Hanseatique. 

•  Scherer,  Ob.  cit.  Vol.  I,  pp.  167-169. 

^  Manzano,  Ob.  cit.  Vol.  I,  p.  201;  Scherer,  Ob.  dt.  Vol.  I,  p.  163. 

*•  Battle  of  Jerez,  711. 


Digitized  by 


Google 


662  UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW 

While  there  was  a  certain  parallel  between  the  invasions  of 
the  Germanic  and  Slavic  tribes  of  the  north  and  of  the  Arabs  of 
the  south,  one  vast  difference  made  the  results  of  the  two  move- 
ments distinct.  When  the  northern  barbarians  invaded  Spain 
they  destroyed  a  Roman  civilization  of  six  centuries  duration; 
when  the  Moors  entered  Spain  they  erected  upon  the  inferior 
Gothic  civilization  one  of  a  much  higher  order.  Under  Abderrah- 
man  III,  Spain  supported  ^riculturally  and  industrially  a  greater 
population  than  at  any  time  since,  while  the  arts  and  sciences 
flourished  as  in  no  other  part  of  Eurpoe. 

The  development  of  the  sciences  by  the  Moors,  the  early  cen- 
tralization of  power  in  the  Christian  Kings  as  a  result  of  the  re- 
conquest  and  the  geographical  position  of  the  Peninsula,  particu- 
larly of  Portugal  which  was  unfavorably  placed  for  Mediterranean 
trade,  all  contributed  to  the  impulse  towards  the  world  discoveries. 

The  conquest  and  reconquest  of  Spain  kept  her  from  par- 
ticipating to  any  large  degree  in  the  Crusades  and  their  influence 
was  less  felt  there  than  in  the  rest  of  Europe.  The  continual  state 
of  war  in  the  interior  of  the  Peninsula  was  injurious  to  commercial 
development.  The  spirit  of  decentralization"  reached  its  height 
before  the  tide  had  turned  in  favor  of  the  Christian  reconquest.  A 
common  military  and  religious  fervor  then  worked  to  weld  the 
elements  together.  When  the  reconquest  was  complete  the  au- 
thority of  the  crown  was  already  too  absolute  either  for  feudalism 
to  flourish  or  for  the  municipalities  to  emancipate  themselves.*' 
But  the  great  catholic  kings  that  followed  attempted,  as  it  were, 
to  run  the  ship  of  state  at  high  speed  on  dead  steam.  When  the 
Moors  and  Jews  were  driven  from  Spain  the  strength  of  the  agri- 
cultural, industrial  and  trading  elements  was  broken  and  the  gold 
and  silver  from  South  America  could  not  save  her. 

The  Moors  were  never  great  navigators  and  in  the  southern 
ports  of  Almeria,  M&laga,  Sevill  and  Cddiz,  the  ships  of  Chris- 
tian Spain,  from  Barcelona  and  Tarragona  on  the  east  and  Bilbao 
on  the  west  were  often  seen  trading  with  the  Barbary  States.* 

^  Martin  Hume,  Hbt.  of  the  Spanish  People,  Chap.  I,  attributes  this  spirit 
of  decentralization  which  has  played  so  important  a  part  in  the  history  of  Spatn» 
to  ethnic  causes. 

"  Manzano,  Ob.  dt.  Vol.  I,  p.  2640/  seq, 

•  Scherer,  Ob.  cit.  Vol.  I,  p.      . 
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'Seville  became  a  center  of  immense  commercial  activity  and  when 
the  city  was  captured  by  the  Christians  her  commerce  ramified 
throughout  the  whole  peninsula. 

In  the  north  the  interior  commerce  centered  about  Burgos 

-and  the  fairs  of  Medino  del  Campo  and  Santi^o  de  Campostella. 

The  arms  of  Toledo  and  the  linen  fabrics  of  Segovia  became  famous. 

In  the  east  Barcelona,  Tarragona,  Tortosa,  Valencia  and  the 
Balearic  Islands  were  the  centers  of  the  commercial  revival.  In 
this  Barcelona  easily  excelled.  Here  originated  the  greatest  of 
the  mediaeval  maritime  codes,  known  as  the  Consulate  of  the  Sea.** 

In  the  northwest  the  cities  of  Balbao  and  San  Sabastian  car- 
ried on  a  thriving  fishing  and  mineral  trade  with  Bordeaux,  Nantes 
-and  La  Rochelle. 

Before  considering  the  production  of  commercial  law  during 
this  period,  that  is  from  the  fall  of  the  Roman  Empire  to  the  world 
discoveries,  it  will  be  well  to  make  a  resume  of  the  main  influences 
^pon  and  movements  of  commerce. 

The  Greek  empire  lasted  long  enough  to  preserve  the  spark  of 

the  revival  of  western  Europe  which  had  felt  the  obliterating 

reflects  of  the  barbarian  migrations.     In  the  chaotic  state  of  feudal 

warfare  that  followed  commerce  came  almost  to  a  complete  stand- 

-stiU  save  for  necessary  local  trade  and  some  activity  in  Venice, 

Marseilles   and    the   German   cities.    The   interrupted   relations 

between  the  orient  and  western  Europe  were  resumed  through 

-the  crusades.    A  sense  of  nationality  had  not  yet  awakened  and 

when  the  intellectual  revival  of  the  Xlth  century  was  reflected 

in  an  energetic  trade  revival  in  the  Xllth  it  is  found  to  be  regional 

-and   racial    rather   than   national.    The   Italian   merchants   put 

Europe  into  communication  with  the  near  and  far  east;  the  Han- 

seatic  League  were  the  northern  traders;  the  Provencaux,  Catalans, 

'Cantabrians   and    Moors  were   the   merchants   of   southwestern 

Europe;  the  Jews  penetrated  everywhere. 

During  the  period  of  the  prostration  of  commerce  the  activity 
-of  the  law  makers  was  directed  to  the  codification  of  existing  law. 
Such  were  the  codes  of  Justinian  and  the  Emperor  Basil. 

The  Visigoths  produced  two  codes:  (i)  the  Breviary  of  Aleric, 
a  codification  of  the  Roman  law  of  the  period  intended  for  the  con- 

*  Id.  p.  120;  Manzano,  Ob.  cit.  Vol.  I,  p.  303. 
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quered  Roman  inhabitants  (under  the  system  of  personal  Iaw> 
and  containing  a  bare  reference  to  maritime  law;"  (2)  the  Code  of 
Toulouse,  of  Visigothic  Law,  intended  for  the  conquerors  and  con- 
taining no  reference  to  commerce.*^  But  the  personal  system  of 
law  did  not  last  and  in  the  reign  of  Egica  (d.  701)  and  Witza  ap- 
peared the  code  known  as  the  Liber  Judicium,  or  more  commonly 
the  Fuero  Juzgo,**  a  uniform  territorial  law  the  foundation  of  Span- 
ish national  law. 

The  unsubdued  Christians,  taking  refuge  in  northern  Spain 
from  the  Moors,  formed  into  separate  kingdoms  and  the  reconquest 
had  the  double  effect  of  winning  back  and  unifying  Spain.  While 
decentralization  was  strongest  there  developed  what  is  known  as^ 
the  sisUma  foral  by  which  the  crown  granted  the  privilege  to  a  lo- 
cality to  be  governed  by  its  own  ancient  customs.  Not  only  did 
each  separate  kingdom  have  its  proper  law  (preserved  today  in  the 
provincial  fueros),  but  a  large  amount  of  autonomy  was  granted 
to  the  municipalities.  The  body  of  municipal  concessions  was 
known  as  the  Fuero  municipal.  The  first  known  is  that  of  Leon, 
granted  in  the  Xth  century.  They  contain  little  private  law  and 
so  far  as  commerce  is  concerned  have  little  importance  save  in  the* 
regulations  of  the  merchants  and  the  fairs. 

So  much  for  the  period  of  the  prostration  of  commerce.  The 
period  beginning  with  the  revival  is  more  fruitful. 

The  obstacles  to  land  conunerce,  as  may  easily  beimagined». 
were  yet  very  great.  The  scarcity  and  the  condition  of  the  roads 
forbade  long  or  heavy  hauls.  They  were  infested  with  robbers 
who  not  infrequently  were  the  feudal  lords  themselves.  The  feudal 
system  had  so  parcelled  out  the  territory  that  one  might  pass 
through  several  sovereign  authorities  in  a  day's  journey,  each  one 
exacting  ruinous  tolls. 

It  is  not  surprising,  then,  that  the  most  important  trade  routes 
of  the  Middle  Ages  were  by  the  then  known  seas.  The  Mediter- 
anean  and  Hanseatic  navies  drove  the  pirates  to  the  remoter  parts^ 
By  sea  carriage  was  not  only  speedier  and  cheaper,  but  the  ship- 

*®  Los  Codigos  Espafioles  (1847),  Vol.  I,  Introduction,  p.  XV.  The  mari- 
time law  was  the  Rhodian  law  as  introduced  into  the  Roman  Law. 

•*  Manzano,  Ob.  cit.,  Vol.  I,  p.  273. 

^  Codigos  Espafioles,  Vol.  I,  Introduc.  p.  XXXIX.  Text  of  Fuero  Ju^o^ 
p.  97. 
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ment  of  bulk  was  possible  and  trans-shipment  less  often  necessary. 
Commercial  law,  the  reflection  of  commerce  itself,  received  its 
first  great  stimulus  in  the  domain  of  admiralty.  To  Italy,  where 
the  revival  first  manifested  itself,  we  must  turn  to  examine  the 
origins  of  commercial  law. 

The  deficiencies  of  the  existing  Roman  law  were  being  con- 
stantly filled  by  a  growng  mass  of  customs.  With  the  appearance 
of  new  forms  of  contracts  such  as  negotiable  instruments  and  in- 
surance these  customs  became  more  than  supplementary  to  the 
common  or  dvil  law.  They  were  often  in  derogation  of  it."  Mean- 
while the  course  of  Roman  law  was  becoming  unfavorable  to  com- 
merce." The  Germanic  feudal  law  was  equally  so  and  the  canon 
law  prohibiting  the  exaction  of  interest  was  another  impediment. 

In  Italy  particularly  the  city's  prosperity  was  one  with  its 
commercial  supremacy.  When  the  merchants  succeeded  in  winning 
recognition  as  a  professional  class  they  were  in  a  stronger  position 
to  force  the  government  to  yield  them  more  and  more  autonomy. 
Moreover  the  state  of  society  and  of  government  in  the  XI I  th 
century  was  favorable  to  the  rise  of  a  special  law.  The  country 
was  divided  into  small  independent  units  and  society  into  well 
defined  classes.  Nothing  was  more  natural  than  that  a  special 
class  of  society  should  appear  entitled  to  a  special  law." 

The  merchants  that  practiced  the  same  trade  organized  for 
purpose  of  mutual  protection  into  corporations.  The  organiza- 
tion of  the  corporation  was  modelled  after  that  of  the  municipality. 
At  the  head  stood  one  or  more  consuls  who,  upon  entering  office, 
published  an  edict  containing  the  industrial  and  judicial  regulations 

"  Manzano,  Ob.  cit.  Vol.  I,  p.  217. 

Tor  example:  (a)  The  Lex  Anestasiana  (Codex,  4,  35;  Girard,  Droit 
Romain,  4th  Ed.,  p.  734)  prevented  the  assignee  of  a  contract  right  from  recover- 
ing more  from  the  debtor  than  he  had  paid  the  assignor,  (b)  A  purchase  could 
be  rescinded  for  lesio  encrmis;  (c)  The  joint  debtor  had  a  right  to  force  a  divi- 
sion of  the  debt  amongst  the  joint  debtors  (Novels  99;  Girard,  Ob.  cit.  p.  741, 
note  2);  (d)  The  co-surety  had  the  right  to  divide  the  joint  debt  among  the 
sureties  surviving  when  the  debt  fell  due  whether  or  no  they  were  solvent  (Gains, 
3,  121;  Girard,  Ob.  cit.  p.  749,  note  2  and  p.  755;  Weakening  of  the  probative 
force  of  written  admissions  of  loans.) 

*'  Cossack,  Traite  de  Droit  Commercial,  French  trans,  from  the  German, 
Vol.  I,  p.  11;  Mitchell,  Essay  on  the  Early  Hist,  of  the  Law  Merchant,  1904, 
p.  55. 
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to  be  enforced  during  their  term  of  office.  The  corporation  was 
otherwise  governed  by  a  council  elected  by  a  general  assembly. 
The  oaths  of  office,  the  edicts  of  the  consuls,  the  acts  of  the  council 
and  general  assembly  and  the  decisions  of  the  consular  courts  were 
entered  in  books,  called  statutes,**  by  special  officers  called  stalutori 
or  etnendatori.  At  first  all  this  material  was  simply  entered  chro- 
nologically. As  reference  to  precedents  thus  became  possible, 
it  was  natural  that  they  should  be  gradually  subjected  to  greater 
^entific  discipline  and  order. 

The  courts  of  the  corporations  were  formed  of  the  consul,  a 
juris-consult  and  two  merchants.  The  procedure  was  sunmiary. 
Parties  were  not  permitted  to  be  represented  by  counsel.  In 
general,  there  was  no  appeal,  except  in  the  more  serious  cases, 
where  it  was  granted  to  a  court  known  as  the  Sopracansuli,  who 
were  drawn  by  lot  from  a  list  of  merchants  (matricuhUi).  In  case 
the  first  decision  was  reversed  a  second  appeal  was  had  to  the  coun- 
cil of  the  corporation  whose  functions  were  limited  to  deciding 
which  of  the  two  opposing  previous  decisions  should  stand. 

The  consuls  and  sopranconsuH  were  merchants  who  decided 
the  cases  in  accordance  with  the  statutes  and  their  own  experience 
as  merchants.  The  emendatori  were  merchants  as  were  the  members 
of  the  general  assembly  which  approved  the  statutes  and  gave 
them  sanction.  The  new  law,  consequently,  rapidly  reflected  the 
advance  of  commerce. 

In  the  consular  courts  the  authority  of  the  statutes  was  higher 
than  that  of  the  dvil  law.  When  the  statutes  were  silent  recourse 
was  had  to  mercantile  custom  and  then  in  turn  to  the  civil  law, 
civil  custom  and  equitable  principles. 

As  a  general  rule  the  authority  of  the  consular  jurisdiction  did 
not  extend  beyond  those  merchants  inscribed  on  the  rolls  of  the 
corporation.  Jurisdiction  was  based  upon  the  mercantile  status 
of  the  litigant  and  not  upon  the  nature  of  the  act.  But  the  cor- 
porations became  powerful  enough  to  usurp  the  functions  of  the 
civil  authorities.  The  special  aptitude  of  the  conmierdal  judges 
gave  them  a  reputation  which  induced  even  those  who  were  not 

**  Manzano,  Ob.  cit.  Vol.  I,  p.  218;  Lattes,  Studi  di  diritto  statuurio,  Milan 
1887;  Id.,  It  diritto  commerdale  nella  legislazione  statutaria  della  dtta  ttalianet 
Ji  et  seq.,  Milan,  1814;  Goldschmidt,  Univeraalgesch.     §7. 
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tinder  the  authority  of  the  corporation  to  voluntarily  submit  their 
differences  to  them.  The  clergy,  nobles  and  foreigners  who  were 
engaged  in  commerce,  but  could  not  be  enrolled  as  merchants  of 
the  corporations,  deemed  it  advantageous  to  submit  their  causes 
to  the  special  courts.  When  this  stage  was  reached  commercial 
law  passed  from  its  first  stage,  or  purely  subjective  period,  that  is 
to  say  when  jurisdiction  depended  solely  upon  the  profession  of 
the  litigant,  to  the  objective  period  when  the  act  was  separated 
from  the  actor  and  afforded  jurisdiction  by  virtue  of  its  own  in- 
herent character.  By  the  middle  of  the  XVth  century  the  city 
government  recognized  the  commercial  jurisdiction,  giving  it 
official  character  and  sanction.*^ 

It  was  inevitable  that  the  authority  of  the  state  should  even- 
tually extend  to  the  consular  courts.  The  taking  over  of  this  juris- 
diction, however,  did  not  occur  till  the  Middle  Ages  were  passed. 

So  arose  the  dual  jurisdiction. 

Similar  association  arose  in  cities  where  the  foreign  merchants 
of  one  nationality  were  sufficiently  numerous  to  organize  and  pro- 
cure treaties  by  which  the  protection  of  their  interests  was  intrusted 
to  an  officer  known,  by  analogy,  as  consul.  Sometimes  he  was 
named  by  the  home  city,  sometimes  by  the  foreign  resident  mer- 
chants themselves.     In  this  way  originated  the  consular  service.* 

The  organization  of  the  corporations  of  merchants  laid  the  foun- 
dation of  the  law  of  associations;  the  bill  of  exchange  appeared 
solving  the  problem  of  the  transport  of  money  ;»•  banks  of  discount 
and  deposit  shortly  followed;  the  relations  of  employer  to  employee 
were  regulated  and  the  latter  were  forbidden  to  carry  on  trade  on 
their  own  account;  book-keeping  was  made  obligatory  upon  mer- 
chants and  the  book  entries  were  given  particular  probative  force;' 
the  public  debt  was  made  transferable;  finance  rose  to  a  science. «* 

^  Vivanti,  Traite  de  Droit  Commefxnal,  French  Translatioii  from  the  Italian, 
Vol.  I,  p.  4  et  aeq.;  Cossack,  Id.  dt.  Vol.  I,  p.  13;  Mitchell,  Ob.  cit.  pp.  a8  and  40; 
Manzano,  Ob.  dt.  Vol.  I,  p.  218,  and  the  numerous  authorities  dted  in  all  these. 

*Noel,  Hist,  du  Commerce,  Vol.  I,  p.  161;  Dalloz,  Repertoire,  Vol.  la,  p. 
253  et  seq. 

*  The  bill  of  exchange  having  been  evolved  to  avoid  the  transport  of  money, 
which  was  both  difficult  and  dangerous  at  this  period,  for  a  long  while  it  could 
not  be  drawn  and  made  payable  in  the  same  place.  By  the  new  Art.  no  of 
the  French  Commercial  Code  this  was  made  possible  in  France  in  1894. 

^Cossack,  Ob.  dt.  Vol.  I.  p.  14;  Encyc.  Brit.,  Vol.  6.  * 'Commerce." 
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The  statutes  of  Marseilles  are  one  of  the  principal  sources  of 
the  history  of  French  commercial  law  and  particularly  of  French 
maritime  law." 

From  the  Xllth  to  the  XlVth  century,  especially  in  France, 
the  fairs  were  a  most  fertile  source  of  commercial  custom.  They 
stand  out  as  administrative  and  judicial  units  in  the  troubled  Middle 
Ages."  The  feudal  lords  named  the  officials  (maiires  des  foires^ 
custodes  nundinarum)  and  frequently  clothed  them  with  full  judi- 
cial authority  over  all  questions  arising  in  the  fair.  In  France,. 
Germany,  England  and  Italy,  the  commercial  jurisdiction  of  the 
fairs  was  established  by  the  Xlllth  century  and  the  special  nature 
of  the  jurisdiction  had  its  due  effect  upon  the  special  nature  of  the 
law.  They  were  centers  where  periodically  came  vendors  and 
purchasers  from  all  parts  of  Europe  and  the  form  and  interpretation 
of  their  contracts  became  commercial  custom.  Bills  of  exchange 
were  discounted  and  money  exchanged;  merchants  settled  their 
accounts  and  the  assignment  of  contract  rights  received  attention; 
procedure  was  so  summary  as  to  be  known  as  de  hora  in  horam; 
bankruptcy  was  regarded  as  one  of  the  ways  by  which  the  state 
of  being  a  merchant  might  be  extinguished  by  law;  ^ency  was 
being  slowly  worked  out;"  the  law  of  bailment,  carriers,  surety 
and  association  were  developing,  but  above  all  the  law  of  sales. 

In  the  Hanseatic  cities  the  customs  of  each  city  were  being 
reduced  to  written  statutes.  The  first  were  those  of  Lubeck 
(1158).  Of  almost  equal  importance  were  those  of  Hamburg, 
Bremen  and  Riga.  Their  merit  was  such  that  they  came  to  be 
accepted  by  the  other  cities  of  the  League.** 

By  the  Xlllth  century,  the  time  had  come  when  the  multi- 
plication of  local  statutes  was  such  that  greater  unity,  order  and 
certainty  became  the  needs  of  commerce.  Besides  the  countless 
number  of  statutes  of  the  corporations  there  were  the  statutes  of 
each  municipality,  characterized  by  local  prejudices  and  generally 

^  The  earliest  known  of  the  statutes  of  Marseilles  is  that  of  1253,  which» 
however,  is  a  revision  of  an  earlier.  Desjardins,  Introd.  hist,  a  I'etude  du  droit 
com.  maritime,  p.  49. 

'  Because  of  the  absence  of  postal  facilities  and  of  a  law  applying  to  and 
protecting  foreigners,  the  merchant  either  traveled  himself  with  his  goods  or 
established  permanent  houses  abroad.    Scherer,  Ob.  cit.  Vol.  I,  p.  155. 

^  Manzano,  Ob.  cit.  Vol.  I,  p.  224,  and  authorities  cited  there. 
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written  in  Latin.  Maritime  law  had  always  been  looked  upon  as 
a  special  field  distinct  from  that  of  the  civil  law.  Merchants 
trading  by  sea  from  different  countries  came  into  mutual  contact 
without  having  the  advantage  of  an  accepted  and  unified  jurisdic- 
tion such  as  the  fair  supplied.  The  need  of  a  unified  law  was  first 
felt  upon  the  sea.** 

Three  codes  of  maritime  law  appeared  during  the  Middle  Ages 
and  they  form  the  pedestal  of  the  modern  law.  In  none  of  them 
was  there  any  evidence  of  scientific  treatment.  Little  regard  was 
paid  to  logical  development  or  grouping  of  ideas.  Provisions, 
while  of  merit,  followed  one  another  more  or  less  at  haphazard. 
However,  the  soundness  of  the  law  and  the  security  obtained  by 
the  unification  of  a  multitude  of  local  statutes  were  so  obvious  that 
they  were  rapidly  accepted  over  large  areas,  though  more  often  than 
not  they  had  no  political  sanction.  Their  acceptance  was  another 
evidence  of  the  regional  and  racial  character  of  commerce  in  the 
Middle  Ages.  There  were  in  fact  no  great  states  which  could  give 
sanction  to  laws  over  wide  areas.  The  initiative  of  the  merchant 
had  not  only  to  meet  the  problem  of  his  commerce,  but  also  those 
of  his  regulation  and  protection. 

The  precise  dates  and  the  manner  of  confection  of  these  codes 
remain  in  doubt. 

The  ConsuUUe  of  the  Sea,  as  was  called  the  most  important  of 
these  codes,  appeared  in  the  Catalan  language  in  Barcelona  prob- 
ably in  the  XIII  century  and  not  later  than  the  second  half  of  the 
XlVth.  As  to  its  author,  different  historians  have  surmised  that 
it  was  ordered  by  the  King  of  Aragon,*«  or  that  it  was  the  work  of 
several  jurists,"  or  that  it  was  the  product  of  one  mind."  Of  the 
334  articles  which  compose  it,  252  relate  to  substantive  maritime 
law  and  the  remainder  are  provisions  of  public  law  and  procedure. 
The  ConsulaU  of  the  Sea  was  accepted  as  the  common  law  of  the 
whole  Mediterranean  and  received  early  translations  into  Spanish, 
Italian,  French,  Dutch  and  German. 

^'Lyon-Caed  et  Renault,  Ob.  cit.  Vol.  I,  §22;  Manzano,  Ob.  cit.  Vol.  I, 

p.  233. 

"  Emerigon,  Traite  des  assurances,  p.  VL 

^^  Manzano,  Ob.  cit.  Vol.  I,  p.  240. 

•  Pardessus,  Us  et  coutumes  de  la  mer,  Vol.  II,  p.  19;  for  the  text  of  the  Code 
p.  361  to  368. 
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The  Rolls  or  Judgments  of  Oleron  were  law  on  the  Atlantie 
coast.  They  are  not  supposed  to  be  earlier  than  the  Xllth  cen- 
tury nor  later  than  1263,  the  date  of  the  Stele  Pariidas  of  Alfonso  X 
of  Spain,  which  seems  to  make  mention  of  them.**  They  were 
written  in  French  and  from  their  name  are  believed  to  have  ori- 
ginated on  the  island  of  Oleron,  which  lies  off  the  west  coast  of 
France  between  La  Rochelle  and  the  mouth  of  the  Gironde.  The 
word  rolls  meant  a  parchment  record  of  a  judgment  of  a  court.  It 
is  therefore  believed  that  the  code  was  simply  a  collection  of  prece- 
dents, made  by  an  unknown  hand.  They  were  accepted  as  law 
in  England,  Aquitania,  Brittany  and  Normandy  and  are  important 
as  a  source  of  French  maritime  law.  No  logical  order  appears  in 
the  25  original  articles  nor  in  the  55  which  are  published  in  the 
later  editions."  Two  important  Dutch  translations  of  the  Judg- 
ments of  Oleron  were  known  as  the  Judgments  of  Dam  and  the  Laws- 
of  Westchapel. 

The  third  of  the  codes  was  called  the  Laws  of  Wisby^^  and  was 
probably  compiled  towards  the  end  of  the  XVth  century  at  Wisby 
on  the  island  of  Gothland  in  the  Baltic  Sea.  It  is  doubtful  what 
original  authority  the  code  had  beyond  general  acceptance  by  the 
merchants.  It  contained  little  new  material,  the  72  articles  being 
compiled  from  the  Statutes  of  Lubeck,  the  Judgments  of  Oleron  and 
the  Maritime  Uses  of  the  Northern  Low  Countries  .which  in  their 
turn  were  virtual  translations  of  the  Judgments  of  Oleron.  The 
Laws  of  Wisby  were  of  great  importance  in  the  Scandinavian  coun- 
tries and  the  Hanseatic  League.  They  were  first  published  in 
German,  but  passed  through  numerous  editions  and  translations. 

In  Spain,  during  the  Middle  Ages,  we  have  already  seen  that 
special  influences  were  at  work  making  her  political  and  industrial 
history  markedly  different  from  the  rest  of  Europe.    The  Consulate- 

**  Maiuano,  Ob.  dt.  Vol.  I,  p.  246;  Pardessus,  Ob.  cit.  Vol.  I,  p.  301,  dates 
them  anterior  to  11 52  when  by  the  marriage  of  Eleanor  of  Guienne  to  Henry 
II  of  England,  Aquitaine  passed  to  England.  For  text  see  the  same  author, 
Lyon-Caen  et  Renault,  Ob.  cit.  Vol.  I,  §24. 

*^  Id.  p.  252.  Of  the  later  editions,  eight  articles  are  supposed  to  be  of 
English  or^;in.  The  first  known  manuscript  editions  are  those  of  Oxford  and 
of  London. 

■^  Pardessus,  Ob.  cit.  Vol.  I,  pp.  443-444;  Manzano,  Ob.  cit.,  Vol.  I,  p.  254;. 
Lyon-Caen,  Ob.  dt..  Vol.  I,  p.  24. 
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of  the  Sea  was  the  most  important  body  of  codified  law  belonging 
to  the  Middle  ^es;  an  edict  of  Barcelona  of  1394  contains  the  first 
mention  of  bills  of  exchange  in  Spain;  an  ordinance  of  the  same  city 
in  1435  mentions  bottomry  and  in  the  same  year  the  first  mention 
is  made  of  insurance,  neither  subject  having  been  regulated  in  the 
Consulate  of  the  Sea;  in  1226,  King  James  I,  of  Ar^on,  granted 
privileges  to  the  dty  of  Barcelona  regarding  the  naming  and  the 
functions  of  the  consular  judges;  in  1283,  Peter  III  established  the 
consular  jurisdiction  in  Valencia;  from  1336  to  1348  was  regulated 
the  procedure  to  be  followed  in  the  consular  courts  of  Barcelona,. 
Valencia,  Palma  de  Mallorca  and  Perpignan.** 

In  the  interior  iiiefueros  had  reached  extravagant  importance 
and  with  the  termination  of  the  reconquest  and  the  political  uni- 
fication of  the  Peninsula  efforts  were  made  by  the  sovereigns  to 
unify  the  law.  King  Alfonso  X,  of  Castille  (i 252-1 284),  issued 
two  codes:  (i)  the  Fuero  real^"  reflecting  closely  the  national  law, 
and  (2)  the  more  famous  Siete  PartidaSf^  which  borrowed  generously 
from  foreign  and  Roman  law.  From  the  point  of  view  of  commercial 
law,  the  latter  code  is  the  more  important. 

In  the  northwest  the  Rolls  of  Oleron  were  in  force  and  in  I459r 
appeared  the  first  of  the  Ordenanzas  de  Bilbao  in  which  brokerage 
is  minutely  regulated." 

SuioiARY  OF  Commercial  Law  in  the  Middle  Ages. 

''The  Law  Merchant  was  a  body  of  rules  and  principles  relating 
to  merchants  and  mercantile  transactions,  distinct  from  the  ordi- 
nary law  of  the  land.  Possessed  of  a  certain  uniformity  in  its 
essential  features,  it  yet  differed  on  minor  points  from  place  to- 
place."" 

Its  principal  characteristics  were  that  it  was  customary,  sum- 
mary, equitable  and  international. 

*  Manzano,  Ob.  cit.  Vol.  I,  p.  276. 

*  Codigos  Espafioles,  Vol.  I,  p.  349. 
•«  Id.,  Vol.  2. 

"  Manzano,  Ob.  cit..  Vol.  I,  p.  281. 
»•  Mitchell,  Ob.  cit.  p.  10. 
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The  customs  of  the  commercial  classes,  preserved  in  the  statutes 
of  the  corporations  of  merchants  and  of  the  municipalities,  had 
authority  over  very  limited  territories  and  were  so  numerous  as  to 
be  confusing.  The  great  maritime  codes  brought  some  order  out 
of  the  chaos  in  their  particular  field,  though  their  authority  was 
probably  simply  public  acceptance.  The  hostile  occupation  of 
the  African  and  Asiatic  shores  of  the  Mediterranean  by  the  Arabs 
obstructed  the  route  to  India  and,  with  the  advent  of  the  compass, 
led  to  the  discovery  of  the  ocean  route  to  India  and  a  new  hemi- 
sphere and  the  decline  of  Italian  and  German  commerce.  In  the 
period  to  the  French  Revolution  commercial  supremacy  passed 
to  new  nations  more  favorably  situated  to  carry  on  a  world  trade. 
National  consciousness  and  national  law  were  bom. 

Layton  B.  Register. 

Madrid,  April,  1913* 
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NOTES 

Constitutional  Law — ^Trial  by  Jury  and  the  Seventh 
Amendment — Few  decisions  rendered  in  recent  years  by  the  United 
States  Supreme  Court  have  been  more  generally  criticized  by  bench 
and  bar  than  that  handed  down  last  April  in  the  case  of  Slocum 
V.  New  York  Life  Insurance  Company.^  With  four  judges  strongly 
dissenting  the  majority  of  the  court  held  that  the  rendering  of  a 
judgment  non  obstante  veredicto  by  a  federal  court  in  accordance 
with  State  practice*  was  violative  of  the  Seventh  Amendment,* 

» 228  U.  S.  364  (April,  1913). 

*  Penna.  Laws  of  1905,  c.  198,  p.  286,  provides  that  when  "a  point  requesting 
bending  instructions  has  been  reserved  or  declined"  at  a  trial,  the  evidence  may 
be  made  part  of  the  record  and,  upon  motion  for  judgment  non  obstante  verc" 
dicto,  such  judgment  may  be  entered  as  is  warranted  by  the  evidence. 

'The  Seventh  Amendment  declares  ''In  suits  at  common  law,  when  the 
value  in  controversy  shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall 
be  preserved,  and  no  fact  tried  by  a  jury  shall  be  otherwise  reexammed  m  any 
<:ourt  of  the  United  States,  than  according  to  the  rules  of  the  common  law. 

(673) 
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and  ordered  that  the  case  be  retried  before  a  jury;  and  at  the  same 
time  they  admitted  that  the  evidence  would  not  sustain  a  con- 
trary finding,^  and  reiterated  the  familiar  rule  that  if  the  evidence 
given  at  a  trial  does  not  constitute  a  sufficient  basis  for  a  verdict 
for  one  party,  so  that  if  so  rendered  it  would  have  to  be  set  aside, 
then  the  court  may  and  should  direct  a  verdict  for  the  other  party 
who  is  clearly  entitled  thereto.  Without  going  into  detail,  the 
conclusion  stated  was  reached  by  argument  along  the  following 
lines:  In  the  first  place  it  was  declared,  correctly  enough,  that  the 
power  of  federal  courts  to  re^amine  issues  of  fact  tried  by  a  jury 
must,  under  the  Seventh  Amendment,  be  tested  by  the  rules  of  the 
common  law,  and  that  the  common  law  would  authorize  an  ap- 
pellate court  to  set  aside  a  verdict  and  order  a  new  trial  for  errors 
of  law  in  the  proceedings.  The  opinion  then  declares,  however, 
that  the  enterii^  of  a  judgment  non  obstante  veredicto  was  equivalent 
to  a  setting  aside  of  the  verdict  of  a  jury;  and^  under  the  common 
law,  this  setting  aside  of  a  jury's  verdict  entitled  the  litigant  to* 
the  same  right  of  trial  by  jury  as  he  had  an  the  first  instance. 
Accordingly  a  new  trial  was  ordered.  In  a  word,  under  this  deci- 
sion, the  federal  courts  cannot  enter  a  judgment  non  obstante  vere- 
dicto because  such  practice  makes  the  court  give  a  verdict;  but  they 
can  direct  the  jury  to  find  a  given  verdict  under  proper  conditions, 
because  then  it  is  the  jury,  not  the  court,  who  technically  give 
this  verdict. 

With  the  dissenting  opinion  particularly  strong  upon  this 
point  the  decision  further  declares  that  the  conmion  law  rules  re- 
garding non-suits  and  demurrers  to  evidence  do  not  justify  the 
entering  of  judgments  non  obstante  veredicto,  but  that,  in  cases  of 
this  nature,  the  Seventh  Amendment  requires  that  a  new  trial  be- 
given.  This  is  based  on  the  theory  that  judgments  non  obstante 
veredicto  are  rendered  on  the  sufficiency  of  the  evidence  when  all 
finally  produced  and  hence  the  court  must  pass  on  questions  of 
fact;  whereas  a  similar  judgment  entered  because  of  insufficiency 
of  evidence  as  revealed  by  the  pleadings  alone  would  be  entirely 
valid.  The  dissenting  opinion  of  the  four  justices,  written  by 
Mr.  Justice  Hughes,  not  only  appears  to  find  ample  basis  for  su&^ 
taining  such  judgments  in  the  common  law  rules  regarding  demur- 
rers to  evidence,  but  seems  clearly  to  show  that  verdicts  directed 
or  judgments  entered  on  questions  of  sufficiency  of  evidence  rest,, 
not  upon  the  matter  as  shown  by  the  pleadings,  but  upon  the  suf- 
ficiency of  evidence  revealed  by  its  production  in  court.  An  able 
discussion  of  the  principal  case  in  the  Harvard  Law  Review*  dearly 
sustains  the  minority  views  on  this  point,  citing  inter  alia  the  re- 
cent English  case  of  Nash  v.  Inman*,  which  bears  directly  on  the 
question,  and  shows  as  well  the  fundamental  fallacy  of  the  majority 
view.    The  writer  aptly  says  **  If  the  right  to  a  trial  by  jury  is  not 

•Vol.  XXVI,  No.  8,  June,  1903,  pp.  732-737. 
•2  K.  B.  I  (1908). 
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denied  when  the  jury  are  directed  to  find  a  particular  verdict 
without  being  allowed  to  consider  the  evidence,^  it  is  difficult  to 
see  how  any  such  right  is  interfered  with  by  the  entry  of  a  judg- 
ment instead  of  a  verdict.  There  is  no  difference  in  substance 
between  the  two  modes  of  proceeding." 

The  unfortunate  consequence  of  this  decision,  as  well  as  its 
apparent  error  in  law  and  Ic^c,  are  well  stated  by  Mr.  Justice 
Hughes  in  the  dissenting  opinion,  in  which  Justices  Lurton,  Pitney 
and  Holmes  concurred.  Justice  Hughes  says:«  "The  serious  and 
far-reaching  consequences  of  this  decision  are  manifest.  Not  only 
does  it  overturn  the  established  practice  of  the  federal  courts  in 
Pennsylvania,  ♦  ♦  ♦  but  it  erects  an  impassable  barrier — unless 
the  Constitution  be  amended — to  action  by  Congress  along  the 
same  line  for  the  purpose  of  remedying  the  mischief  of  repeated 
trials  and  of  thus  diminishing  •  •  •  3ie  delays  and  expense  of 
litigation."  It  is  worth  noting  that  a  petition  for  a  review  of 
this  case  presented  by  the  American  Bar  Association  was  inef- 
fectual, the  Supreme  Court  refusing  a  rehearing  of  the  case.  How- 
ever the  article  in  the  Harvard  Law  Review  already  referred  to 
atUe^  suggests  a  way  to  overcome  the  effect  of  the  case.  The  ar- 
ticle suggests  that  "the  Pennsylvania  statute  provides  only  for 
recording  the  evidence  when  the  judge  is  asked  to  direct  a  verdict. 
Therefore,  if  some  words  were  added,  authorizing  also  the  record- 
ing of  such  alternative  or  other  findings  as  the  judge  may  think 
proper  to  take,  then  the  court  on  subsequent  motion  or  on  appeal 
could  enter  the  proper  judgment  as  the  alternative  finding  *  •  • 
as  if  *  *  *  the  jury  itself  were  to  give  an  alternative  verdict  for 
the  defendant  if  the  court  should  he  of  the  opinion  that  the  evi- 
dence did  not  justify  a  verdict  for  the  plaintiff.  The  alternative 
verdict  would  then  be  as  good  as  if  it  had  been  the  only  verdict,*" 
and  nobody  could  say  that  the  Constitution  was  infringed  by 
entering  judgment  upon  it." 

That  this,  or  some  similar  solution  to  the  problem,  will  soon 
be  devised  is  undoubtedly  true;  but  the  decision  in  the  principal 
case  seems  to  show  a  deplorable  lack  of  sympathy  with  the  uni- 
versal demand  on  all  sides  for  the  simplification  of  legal  procedure 
and  the  abolition  of  obsolete  technicalities.  It  is  upon  this  indi- 
cation of  lack  of  sympathy  of  the  court  that  the  decision  is  espec- 
ially to  be  deplored,  though  its  practical  effect  is  also  of  great  weight. 

P.  C.  Af.,  Jr. 

^  This  is,  of  course,  universal  practice,  i.  e.,  where  the  evidence  adduced  will 
not  sustain  a  verdict  for  one  litigant  the  court  will  direct  the  jury  to  give  a  ver- 
dict for  the  other  party. 

•  P.  400. 

•  Note  5,  supra, 

"  Walher  v.  New  Mexico  &  So.  Pac.  R.  R.  Co.,  165  U.  S.  593  (1897). 
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Damages — ^Trover — ^Added  Value  and  Labor — In  trover 
the  measure  of  damages  is  ordinarily  the  value  of  the  property  at 
the  time  of  conversion,  but  when  the  converter  has  by  his  labor 
added  in  value  to  the  property  between  the  time  of  taking  and  the 
bringing  of  the  action,  a  majority  of  courts  have  adopted  a  rule  of 
alternative  damages,  based  upon  the  moral  guilt  or  innocence  of 
the  trespasser.  If  the  trespass  was  wilful,  the  measure  of  damages 
is  the  increased  value;  but  if  it  was  inadvertent  or  by  mistake,  an 
allowance  is  made  to  the  trespasser  for  improvements  he  has 
made.^  This  rule  of  alternative  damages  is  followed  in  the  re- 
cent case  of  Strickland  v.  Miller,'^  although  neither  the  theory  of 
the  rule  nor  the  amount  of  compensation  to  be  received  by  the 
unintentional  converter  are  there  discussed. 

The  rule  has  been  supported  on  the  ground  that  the  damages 
are  prima  facie,  merely  to  compensate  die  plaintiff  for  his  loss, 
but  that  when  the  conversion  has  been  wilful,  there  is  awarded  in 
addition,  punitive  damages  to  the  extent  of  the  increased  value 
of  the  goods.*  This  explanation  is  not  entirely  satisfactory,  be- 
cause the  so-called  punitive  damages  are  only  awarded  in  trover 
when  the  wilful  converter  has  added  value  to  the  property,  where- 
as had  he  burned  or  destroyed  it,  though  his  moral  guilt  and  the 
loss  to  the  owner  would  be  equally  great,  yet  no  exemplary  dam- 
ages would  be  recoverable. 

A  more  logical  explanation  of  the  two  measures  of  damages 
is  to  be  found,  as  is  suggested  by  Lowell,  J.,  in  Trustees  of  Dari-^ 
mouth  College  v.  Paper  Co.,*  in  the  basis  of  the  law  of  trover.  In 
this  form  of  action  the  plaintiff  may  select  any  moment  during 
which  the  wrongful  dominion  continued,  consider  this  as  the 
moment  of  conversion,  and  recover  full  damages  for  the  value  of 
the  property  at  that  time.  Thus  in  every  case,  by  this  theory, 
the  plaintiff  has  a  prima  facie  right  to  the  increased  value,  but 
when  the  conversion  has  been  in  good  faith  and  the  converter  has 
expended  time  and  money  on  the  chattel,  he  acquires  a  limited 
right  of  property  in  it,  of  a  quasi-contractual  nature,  on  the  ground 
of  unjust  enrichment,  so  that  the  full  damages  are  reduced  to  the 
extent  of  the  property  rights  he  has  acquired. 

On  the  question  of  the  extent  of  this  right  and  the  consequent 
reduction  of  damages  the  cases  are  in  hopeless  conflict.  It  will 
readily  be  seen  that  the  value  of  the  goods  after  improvement  will 
consist  of  three  elements,  viz.,  the  value  before  taking,  the  value 
of  the  labor  of  the  converter,  and  an  increase  in  value  due  to  this 
labor.     It  is  on  the  allotment  of  this  latter  that  the  courts  are 

^Woodenware  Co.  v.  United  States,  io6  U.  S.  432  (1882);  Texas  Ry.  Co. 
V.  Jones,  34  Tex.  Civ.  Ap.  94  (1903);  Eaton  v.  Langley,  65  Ark.  448  (1898); 
Silsbury  v.  McCoon,  3  N.  V.  379  (1847);  Hilton  v.  Woods,  L.  R.  4  Eq.  432  (1867). 

*78  S.  E.  Rep.  /fi  (Ga..  1913). 

'Single  V.  Schneider,  30  Wis.  570  (1872);  Pine  River  Co.  v.  United  States, 
186  U.  S.  295  (1901). 

*  132  Fed.  Rep.  92  (1904). 
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divided:  some  give  it  to  the  defendant,  by  allowing  to  the  plain- 
tiff only  the  original  value  as  damages;*  others  give  it  to  the  plain- 
tiff, by  allowing  him  as  damages  the  value  after  improvement,  less 
only  the  value  of  the  defendant's  labor.*  Since  either  of  these 
rules  can  only  be  rough  adjustments  of  conflicting  equities,  it 
would  seem  the  more  equitable  to  allow  the  plaintiff  as  damages 
the  highest  market  value  of  the  goods  in  their  original  condition 
between  the  original  taking  and  the  time  of  bringing  the  action. 
This  would  give  him  adequate  compensation  for  his  loss,  but 
would  not  tsdce  from  the  defendant  the  profit  arising  from  the 
labor  innocently  and  in  good  faith  put  upon  the  property. 

If  the  defendant,  instead  of  being  the  original  trespasser,  is  a 
purchaser  from  him,  the  case  becomes  even  more  complex.  If 
the  purchaser  knew  at  the  time  of  purchase  of  the  true  ownership, 
clearly  he  is  in  no  better  position  than  the  wilful  trespasser,  and 
should  pay  as  damages  the  increased  value  of  the  property.  If  he 
is  an  innocent  purchaser  without  notice  of  the  true  ownership,  the 
overwhelming  weight  of  authority  is  that  he  stands  in  the  shoes 
of  his  vendor,  that  the  doctrine  of  caveat  emptor  applies,  and  the 
measure  of  damages  payable  by  him  must  depend  on  the  good 
faith  of  his  vendor:  if  the  original  trespass  was  unintentional, 
the  true  owner  can  recover  from  the  purchaser  only  the  original 
value;  if  it  was  intentional,  the  value  at  the  time  of  purchase  from 
the  trespasser.  T 

There  can  be  little  doubt  as  to  the  former  of  the  above  con- 
clusions; but  the  latter,  that  the  innocent  purchaser  from  a  wilful 
trespasser  should  be  answerable,  to  a  greater  amount  than  the 
innocent  purchaser  from  an  innocent  trespasser,  appears,  on  broad 
principles  of  justice  at  least,  to  be  open  to  serious  question. 
Whether  the  original  trespass  be  wilful  or  inadvertent,  the  injury 
to  the  plaintiff,  and  the  technical  conversion  and  moral  inno- 
cence of  the  defendant  are  identical,  and  it  would  seem  more  just 
that  the  amount  of  damages  payable  by  the  defendant  should  de- 
pend on  his  own  moral  guilt  or  innocence,  rather  than  on  that  of 
his  vendor.  If  the  trespasser  himself  is  entitled  to  a  reduction  in 
damages  when  his  trespass  was  innocent,  by  analogy  it  would 
seem  that  the  purchaser  should  be  allowed  the  same  reduction 
when  his  purchase  was  innocent,  irrespective  of  the  good  faith  of 
his  vendor. 

This  view  of  the  rights  of  an  innocent  purchaser  from  a  wilful 
trespasser,  though  not  accepted  by^  most  courts,  js  adopted  in 
Railway  v.  Hutdiins^^  a  case  in  which  trees  had  been  wilfully  cut 

•  United  States  v.  Homestake  Co.,  117  Fed.  Rep.  481  (1902). 

•  Herdic  v.  Young,  55  Pa.  176  (1867). 

'Woodenware  Co.  v.  United  States,  106  U.  S.  432  (1882);  Strubble  v. 
Trustees  Cincinnati  Ry.,  78  Ky.  481  (1880);  Powers  v.  Tilky,  87  Me.  34  (1894); 
Central  Coal  Co.  v.  Shoe  Co.,  69  Ark.  302  (1901);  Nesbit  v.  Lumber  Co.,  21 
Minn.  491  (1875). 

•  32  Ohio  St.  571 ;  37  Ohio  St.,  282  (1881). 
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by  trespassers,  converted  into  railroad  ties  and  sold  to  the  de- 
fendant without  notice  of  the  true  ownership.  Held  by  Mcll- 
vaine,  J.,  ''The  plaintiff's  loss  is  no  greater  than  it  would  have 
been  if  the  trespasser  had  been  innocent  of  all  intentional  wrong; 
nor  is  the  guilt  of  the  defendant  greater.  Hence,  it  seems  to  a 
majority  of  the  court,  that  exact  justice  would  be  done,  as  between 
these  parties,  by  limiting  the  plaintiff's  damages  to  the  amount 
of  his  actual  loss,  to  wit:  the  value  of  the  trees  when  they  were 
first  taken  as  personal  property."*  This  theory  can  be  supported 
by  an  application  and  extension  of  the  principle  laid  down  in 
Trustees  Dartmouth  College  v.  Paper  Co."  The  trespasser,  whether 
wilful  or  unintentional,  has  by  his  labor  acquired  a  certain  quasi- 
contractional  right  in  the  property  taken  and  improved.  Although 
the  wilful  trespasser  is  estopped  from  asserting  this  right,  because 
to  allow  him  to  do  so  would  require  him  to  prove  and  enable  him 
to  profit  by  his  own  wrong,  yet  the  right  still  exists,  and  passes 
with  the  property  to  the  purchaser.  He,  if  innocent,  is  not  es- 
topped from  asserting  the  right  acquired,  but  by  asserting  it, 
bcK^omes  entitled  to  whatever  reduction  in  damages  an  uninten- 
tional trespasser  would  have  been  entitled.  Thus  the  mala  fide 
trespasser  is  not  allowed  to  profit  by  his  wrong,  and  the  innocent 
purchaser  is  not  mulcted  in  dams^^es  to  a  greater  extent  than  neces- 
sary to  give  ample  compensation  to  the  true  owner. 

r.  R.,  Jr. 


Legal  Ethics — Questions-  and  Answers 
Question: 

Recently,  as  a  Notary  Public,  I  administered  an  oath  to  a  party  in  a  matter 
pending  in  the  United  States  Land  Office.  Now  that  party  has  been  indicted 
tor  pequry,  alleging  that  the  matters  sworn  to  were  uilse.  The  partv  admits 
the  oath,  but  intends  to  plead  the  truth  of  the  statements,  and  can  easily  do  so. 
Of  course  I  will  be  a  material  witness  for  the  Government,  although  there  will 
be  no  dispute  over  my  testimony.  He  will  admit  the  oath.  This  party  desires 
that  I  represent  him  in  his  defense  on  the  perjury  charge.  Can  I  ethically  do 
so? 

Answer: 

As  a  general  principle,  a  lawyer  should  not  act  as  trial  counsel  in  a  criminal 
cause  in  which  he  knows  or  has  reason  to  believe  that  he  is  to  be  a  material  wit- 
ness for  the  prosecution.  The  question  imports  that  in  the  given  case  the  testi- 
mony of  the  inquirer  is  not  in  dispute,'  is  against  his  client,  and  would  be  only 
formal.  If  the  nature  of  his  testimony  could  be  assuredly  so  limited,  the  Com- 
mittee would  not  disapprove  the  retainer.  Except  in  a  case  where  such  limita- 
tions may  be  confidently  predicated,  the  retainer  should,  in  the  opinion  of  the 
Committee,  be  refused. 

•  37  Ohio  St.,  295. 

"  132  Fed.  Rep.  92  (1904). 


Digitized  by 


Google 


NOTES  679 

Question: 

Is  it  proper  for  a  lawyer  to  adviae  a  client,  in  reply  to  a  query  seeking  his 
•advice,  that  in  his  opinion  it  would  be  better  for  the  client  to  pay  a  fine  pre- 
scribed by  a  certain  penal  Statute  than  to  obey  its  directions? 

Answer: 

In  the  opinion  of  the  Committee,  the  question  should  be  answered  in  the 
negative. 

It  is  the  lawyer's  duty,  when  asked  to  advise,  to  instruct  the  client  as  to 
the  measure  of  the  (penalty  prescribed  by  the  law;  but  he  should  stop  there. 
For  the  lawyer,  as  an  officer  of  the  law,  owes  a  peculiar  duty  to  the  State  and  a 
duty  to  the  profession.  He  violates  his  duty  to  the  State  when  he  deliberately 
becomes  party  to  a  crime;  and  violates  his  duty  to  the  profession,  because  de- 
liberate participation  in  crime  by  a  lawyer  tends  to  bring  both  the  law  and  the 
legal  profession  into  contempt. 

We  are  not  considering  those  cases  where  there  is  a  bona  fide  intention  to 
test  the  validity  of  a  law. 

Question: 

John  Doe,  a  lawyer,  and  Richard  Roe,  a  layman,  are  executors  of  a  Will, 
the  amount  of  the  estate  being  about  $180,000.  Doe,  the  lawyer,  is  the  active 
executor;  Roe,  the  layman,  being  passive.  Both  are  to  be  allowed  full  com- 
mission as  executors.  The  usualproceedings  in  the  settlement  of  the  estate  are 
taken.  There  is  no  litigation.  Tne  transfer  tax  proceedings  and  the  executors' 
accounting  are  conducted  in  the  name  of  Jacob  Fen,  as  attorney  of  report.  Doe 
and  Fen  are  personal  friends  of  long  standing,  having  had  omces  together  for 
many  years.  Each  has  entire  confidence  in  the  other  as  a  man  of  excellent 
standing  at  the  Bar.  The  sum  of  $3,000  for  counsel  fees  is  charged  in  the  ac- 
counts and,  in  view  of  the  work  done  and  to  be  done,  is  a  reasonable  compensa- 
tion for  settling  the  estate.  The  papers  are  all  drawn  by  Doe,  on  the  theory 
that  in  so  doing  he  is  merely  acting  for  Fen,  the  attorney  of  record,  and  not  as 
executor.  Fen  appears  in  Court  whenever  necessary.  Doe  pays  to  Fen,  the 
attorney  of  record,  $1,000,  and  presents  to  him  for  his  si^;nature  a  voucher  for 
^3,000,  as  if  it  had  been  in  fact  paid  to  him.  This  is  evidently  on  the  theory 
that  as  Doe  did  much  of  the  work  as  a  lawyer.  Fen  is  to  be  considered  as  having 
received  $3,000  and  paid  to  Doe  $2,000  for  doing  much  of  the  work. 

Query  No.  i :  Can  Fen  properly  sign  a  receipt  for  $3,000  when  in  fact  he 
only  sets  $1,000,  the  remaining  $2,000  being  really  retained  by  Doe? 

Query  No.  2:  Would  there  be  any  difference  in  the  fact  of  the  transaction, 
so  far  as  the  question  of  ethics  is  concerned,  if  Doe  were  to  draw  an  executor's 
-check  to  the  order  of  Fen  for  $3,000,  and  Fen  were  then  to  draw  his  check  to 
the  individual  order  of  Doe  for  $2,000? 

Query  No.  3:  According  to  the  correct  ethical  standards,  is  it  or  is  it  not 
proper  for  an  executor,  who  is  a  lawyer  and  who  does  l^;al  work  for  the  estate, 
which  he  is  not  bound  to  do  and  which  he  may  property  pay  another  lawyer  to 
do,  to  do  it  in  the  name  of  the  other  lawyer  and  be  paid  by  that  other  lawyer? 

Answer: 

In  the  opinion  of  the  Committee,  all  three  queries  should  be  answered  in 
the  negative.  Except  where  a  will  provides  for  payment  to  one  named  as  execu- 
tor of  extra  compensation  for  legal  services,  our  courts  uniformly  refuse  to  allow 
any  such  com^nsation,  for  the  obvious  reason  that  a  trustee  or  executor  must 
have  no  pecuniary  interest  in  the  1^1  fees  he  has  to  pay  out  of  the  trust  estate. 
The  exception  above  noted  is  based  on  the  testator's  express  authority:  there- 
fore it  is  not  professional  to  accomplish  by  indirection  what  would  be  set  aside 
if  disclosed  to  the  court.  The  concealment  of  the  facts  from  the  court  is  highly 
improper. 

The  Committee  does  not  pass  either  way  upon  the  statement  that  $3,000 
is  a  reasonable  charge  for  an  unlitigated  administration. 
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Wills — Conditions  Not  to  Contest— Conditions,  both- 
precedent  and  subsequent,  have  given  rise  to  a  wide  diversity  of 
judicial  opinion.  The  student,  after  he  has  groped  through  the 
numerous  cases  indulging  in  presumptions  and  distinctions  whidi 
tend  to  confuse  rather  than  to  clarify,  finds  himself  in  such  a  con- 
fused state  of  mind  that  orderly  arrangement  seems  impossible. 
A  class  of  cases  of  this  genus,  rather  rare  but  typical  in  their  con- 
fusion, includes  those  involving  bequests  on  penalty  of  forfeiture 
if  the  donee  contests  the  will.  To  add  to  the  distinctions  already 
given  authority  in  various  jurisdictions  a  New  York  surrogate 
offers  another.  In  re  Kathan's  Will,  14  N.  Y.  S.,  705  (1913),  it 
is  suggested  that  there  is  a  vast  difference  between  a  condition 
not  to  dispute  a  larger  bequest  to  another,  or  not  to  harass  the 
executors,  which  the  court  says  are  'Valid  and  meritorious,"  and 
those  conditions  which  bar  the  donee  from  enforcing  the  law  of  the 
land. 

The  first  gr^t  distinction  in  this  type  of  cases  is  that  between 
legacies  and  devises,  a  distinction  based  simply  on  the  difference 
between  the  two  systems  of  law  involved  in  the  administration  of 
English  estates  and  without  any  foundation  in  reason.  In  re- 
spect to  personalty  in  compliance  with  the  civil  law  it  is  held  that 
such  conditions  are  purely  in  terrorem  and  are  void,  subject  to 
exceptions  mentioned  later.^  In  realty,  following  the  common 
law,  they  are  enforced.*  Free  from  the  dual  system  of  administra- 
tion, the  American  courts  have  no  excuse  for  following  the  English 
in  this  respect.' 

The  first  exception  to  be  noted  is  this  that  where  there  is  a 
gift  over  in  case  of  a  breach  this  conditional  limitation  will  be 
carried  out.  The  exception  need  be  applied  only  to  gifts  of  per- 
sonalty.^ In  devises  they  only  serve  to  reassure  the  courts  in  their 
conclusion.*  In  one  court  in  our  country  where  the  distinction 
between  gifts  of  realty  and  personalty  has  been  denied  the  for- 
feiture was  enforced  regardless  of  whether  there  was  or  was  not 

^  In  re  Dickson,  i  Sim.  N.  S.  (Eng.,  1850);  Powell  v.  Morgan,  2  Vem.  9a 
(1688,  Eng.);Loydv.  Spillet,  3  P.  Wms.  344  (Eng.,  1734);  2  Jarman,  582  (ed. 
1880);  2  Kedfield  299  (ed.,  1870);  2  Williams,  Executors,  585-587  (ed.,  1895). 

*  Cookv. Turner,  14  Sim.  492  (1845);  Holt  v.  Holt,  42  N.  T.  Eq.  388  (1886); 
Jarman,  supra;  apparently  contra  Chew's  Appeal,  45  Pa.  228  (1863). 

'  Bradford  v.  Bradford,  19  Ohio  546  (1869);  Thompson  v.  Gaut,  82  Tenn. 
310  (1884);  Chew's  Appeal,  supra;  Bryant  v.  Thompson,  59  Hun.  445  (N.  Y., 
1891). 

^Williams,  Executors,  supra;  Fifield  v.  Van  Wyck,  94  Va.  557  (1897); 
Chew's  Appeal,  supra;  Cleaver  v.  Sperling,  2  P.  Wms.  528  (Eng.,  1729). 

*  Chew's  App^l,  supra;  Anon.,  2  Mod.  7  (167^,  Eng.).  The  latter  intimates 
that  without  the  limitation  over  it  would  be  bad  as  a  condition,  although  the 
subject-matter  was  realty. 

*  Thompson  v.  Gaut,  supra. 
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a  gift  over.*    Just  what  will  amount  to  a  sufficient  gift  over  has 
occasioned  not  a  little  difference  of  opinion.^ 

If  a  probable  cause  for  contestinjg:  the  will,  a  probalis  causa 
liUgandif  as  the  courts  fondly  express  it,  exists,  then  the  condition 
will  not  be  enforced."  This  exception  is  applied  indiscriminately  to 
devises  and  legacies.  Whether  or  not  there  is  probable  cause  is  for 
the  auditing  judge  to  determine.  When  it  is  doubtful  as  to  the 
sufficiency  of  the  cause  the  will  of  the  testator  should  prevail. 
The  distinction  applied  in  re  Kathan^s  Will  would  seem  to  be  but 
an  elaboration  of  Uiis  exception. 

The  third  and  last  exception  to  be  noted  is  one  that  is  ap* 
parently  confined  to  New  York  courts,  although  it  is  deserving 
of  a  more  general  application.  The  circumstances,  however,  are 
comparatively  unusual.  In  case  of  such  a  bequest  on  condition 
to  a  minor  an  action  brought  by  his  guardian  does  not  entail  a 
forfeiture.  To  enforce  such  a  condition  would,  it  is  said,  inter- 
fere with  the  paramount  duty  of  the  court  to  act  in  behalf  of  its 
wards.  >• 

J.  S.  B. 

^For  discussion  see  Lloyd,  v  Braunton,  i  Mer.  109  (Ene:,  181 7);  a  pro- 
vision that  the  le|;acy  shall  fall  in  the  residue  seems  sufficient.  Cleaver  v.  Sped- 
ing,  but  a  provision  that  it  shall  revert  to  the  estate  of  the  testator  was  held 
insufficient,  Fifield  v.  Van  Wyck,  and  a  discretionary  power  in  the  executors  to 
distribute  the  forfeited  ]^;acy  as  the^  see  fit  is  not  sych  a  mil  over  as  will  re- 


re Friend,  sufra;  re  Lynn,  31  Pitts.  L.  J.  N.  S.  258  (1900);  Page,  Wills,  Sec  683. 
*  Re  Fnend,   supra;  Chew's  Appeal,  supra;  Bryant  v.  Thompson,  supra. 
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Bills  and  Notes — ^Holder  in  Dub  Course — ^A  bank  which  receives  un- 
matured negotiable  paper  from  the  payee  by  merely  giving  such  payee  credit 
upon  its  books,  in  the  absence  of  evidence  that  a  debt  of  payee  to  tne  bank  had 
been  canceled  by  the  credit  or  that  the  payee  had  later  withdrawn  the  money 
so  credited  to  his  account,  is  not  a  purchaser  for  value  and  hence  not  a  holder 
in  due  course,  so  as  to  cut  off  equities  or  defenses,  within  N.  I.  L.  {  52 — ^Standing 
Stone  Nat.  Bank  v.  Walser,  77  S.  E.  Rep.  1006  (N.  C,  1913). 

N.  I.  L.  §  52.  cl.  3  requires  that  a  holder  take  the  paper  in  good  faith  and 
for  value  in  order  to  be  a  holder  in  due  course.  For  a  bauK  to  give  an  indorser 
credit  for  the  amount  of  the  paper  or  the  amount  agreed  upon  as  consideration 
for  its  transfer  to  the  bank,  creates  the  relation  of  debtor  and  creditor  between 
the  bank  and  the  indorser,  and  does  not,  without  more,  constitute  the  bank  a 
purchaser  for  value.  City  Deposit  Bank  v.  Green,  130  Iowa  384  (1906);  Warman 
v.  Bank,  185  111.  60  (1900);  Citizens*  Bank  v.  Cowler,  180  N.  Y.  346  (1905); 
£lgin  City  Banking  Co.  v.  Hall,  108  S.  W.  Rep.  1068  (i907);c<?iilra,Dymockv. 
Bank.  67  Mo.  App.  97  (1896).  But  if  the  bank  cancel  a  preexisting  debt  owing 
to  it  from  the  inciorser,  the  bank  becomes  a  holder  in  due  course.  Bank  v.  Green, 
sui^ra;  Wallabout  Bank  v.  Peyton,  123  N.  Y.  App.  727  (1908);  but,  it  seems,  that 
such  cancellation  must  be  in  pursuance  of  an  agreement  between  the  bank  and 
the  endorser.  Consol.  Nat.  Bank  v.  Kirkland,  99  N.  Y.  App.  121  (1904).  Or  if, 
after  credit  given,  the  bank  permit  the  indorser  to  draw  agamst  that  credit,  before 
the  maturity  of  the  paper,  the  bank  becomes  a  purchaser  for  value.  Shawmut 
Nat.  Bank  v.  Manson,  168  Mass.  425  (1807);  Bank  v.  Tommei,  131  Mich.  674 
(1903);  Morrison  V.  Bank,  90  D.  697  (1900);  even  though  at  the  maturity  of  the 
oaper,  the  endorser  have  a  balance  in  the  bank  exceeding  the  amount  of  the  note, 
Northfield  Nat.  Bank  v.  Amdt,  112  N.  W.  Rep.  ^51  (Wis.  1907). 

One  who  purchases  accommodation  paper  by  giving  his  own  note  for  it  thereby 
becomes  a  holder  in  due  course.     Mehlinger  v.  Harriman,  185  Mass.  245  (1904). 

Carriers — Deviation  from  Shipping  Directions — ^Where  a  connecting 
carrier  received  goods  with  explicit  directions  as  to  their  transportation,  t& 
diversion  of  them  to  a  different  route,  on  which  they  were  destroyed  by  flood 
and  fire,  for  the  effect  of  which  a  common  carrier  would  not  be  ordinarily  respon- 
sible, was  held  to  be  a  conversion,  rendering  the  carrier  liable  as  an  insurer. 
Saxon  Mills  v.  N.  Y.  N.  H.  and  H.  R.  R.,  loi  N.  E.  Rep.,  1075  (Mass.  1913). 

In  the  principal  case  the  deliberate  diversion  of  the  shipment  was  tanta- 
mount to  a  conversion.  Briggs  v.  Boston  &  Lowell  R.  R.,  6  Allen  247  (Mass. 
1863);  McKahan  v.  Amer.  Ex.  Co.,  209  Mass.  270  (191 1);  Forsythe  v.  Walker, 
9  Pa.  148  (1848).  It  was  not  a  mere  faihire  to  forward  shipping  directions,  which 
simply  would  have  made  the  defendant  liable  for  the  proximate  results  of  his 
negligence,  as  in  North  v.  Merchants  Transportation  Co.,  146  Mass.  315  (1888); 
Little  Miami  R.  R.  Co.  v.  Washburn,  22  Ohio  324  (1872);  Booth  v.  M.  K.  &  T. 
R.  R.,  37  S.  W.  Rep.  168  (Texas,  1896).  On  the  contrary  it  caused,  and  apparent- 
ly intended  to  cause,  a  delivery  of  the  goods  to  one  whom  neither  the  Bhii>per 
nor  the  consignee  had  authorized  to  receive  them.  This  of  itself  was  a  conversion. 
Ckiflin  V.  Boston  &  Lowell  R.  R.,  7  Allen  341  (Mass.  1863);  Forbes  v.  Boston  & 
Lowell  R.  R.,  133  Mass.  154  (1882);  Georgia  R.  R.  v.  Cole,  68  Ga.  623  (1882); 
Mich.  Southern  R.  R.  v.  Day,  20  111.  575  (1858). 

It  is  well  established  tliat  a  earner  unjustifiably  deviating  from  the  agreed 
route  of  transportation  becomes  liable  as  an  insurer  for  loss  or  injury  to  the 
shipment;  nor  can  it  avail  itself  of  any  exception  made  in  its  behalf  in  the  con- 
tract of  carriage.  Thus  a  deviation  has  been  held  to  deprive  a  vessel  of  the  bene- 
fit of  a  stipulation  against  liability  for  loss  caused  by  perils  of  the  sea,  if  such 
loss  is  subsequent  to  an  unauthorized  diversion.  Le  Due  v.  Ward,  L.  R.  202  Q.  B. 

(082) 
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'Div.  475  (1888);  Williams  v.  Grant,  i  Conn.  487  (1816);  or  a  stipulation  against 
•  liability  for  loss  arising  from  negligence  of  stevedores  in  loading  or  discharging 
the  ship.  Thorley  v.  Orilus  S.  S.  Co.,  i  K.  B.  600  (1907);  or  against  liability  for 
loss  by  fire.  Robinson  Bros.  v.  M.  D.  T.  Co.  45  Iowa  470  (1877);  Maghee  v.  C.  & 
A.  R.  R.,  45  N.  Y.  514  (1871);  L.  C.  P.  Co.  v.  Rogers,  20  Ind.  App.  594  (1898). 
An  unjustifiable  deviation  deprives  the  carrier  of  the  benefit  of  a  provision  that 
the  shipment  shall  be  at  owner's  risk.  Swift  &  Co.  v.  Fumess  W.&Co.,  87  Fed. 
345  (1898) ;  or  of  a  stipulation  that  the  shipment  is  to  be  delivered  to  the  connect- 
ni  carrier  at  owner's  risk,  Waltham  Co.  v.  N.  Y.  &  T.  S.  S.  Co.,  20A  Mass.  253 
(1910).  It  is  well  settled  that  a  deviation  deprives  the  carrier  of  the  benefit  of  a 
-provision  in  the  bill  of  lading  that  it  shall  not  be  liable  for  loss  beyond  its  own 
line,  St.  L.  I.  M.  &  S.  R.  R.  v.  Caldwell,  89  Ark.  218  (1900);  Southern  Ry.  v. 
Frank,  5  Ga.  App.  5;r4  (1908);  Eckles  v.  Mo.  Pac.  R.  R.,  112  Mo.  App.  240  (1905). 
Where  the  undertalang  of  the  initial  carrier  is  one  for  a  through  shipment  it  be- 
comes liable  for  the  deviation  of  a  connecting  earner,  notwithstanding  a  provi- 
sion in  the  bill  of  lading  to  the  effect  that  its  liability  shall  cease  upon  delivery 
to  its  next  connecting  line.  L.  &  B.  Co.  v.  T.  &  N.  O.  R.  R.,  155  Mo.  App.  175 
(1910). 

Crimes — Bribery — ^A,  a  city  treasurer,  requested  the  B  bank,  with  which 
he  had  deposited  city  funds,  to  loan  another  city  depository  sufficient  amount 
to  tide  it  over  an  investigation.  The  B  bank  acceded  to  his  request  under  a  threat 
by  him  to  withdraw  the  city  funds  from  it  in  case  of  refusal.  A  was  indicted  for 
bribery.  Hddt  that  A's  threat  did  not  amount  to  a  *  'bribe ' '  in  the  absence  of  proof 
that  he  was  personally  interested  in  the  assisted  bank.  People  v.  Hyde,  141  N.  Y. 
S.    1089    (1913)- 

The  court  says,  '*It  (the  bribe)  must  consist  of  somethinp:  real,  substantial, 
and  of  value  to  the  receiver,  as  distinguished  from  something  imaginary,  illusive 
or  amounting  to  nothing  more  than  the  gratification  of  a  wish  or  hope  on  his 
part." 

Bribery  is  "the  giving,  offering  or  receiving  of  anything  of  value,  or  anv 
valuable  service,  intended  to  influence  one  in  tne  discharge  of  a  legal  duty. 
2  Am.  and  Eng.  Encyc.  of  Law  (2  Ed.)  907.  The  thing  offered  as  a  oribe  must 
be  shown  to  be  of  some  value,  but  as  the  gist  of  the  offense  is  its  tendency  to 
pervert  justice  the  degree  of  its  value  is  immaterial.  State  v.  McDonald,  106 
Md.  233  (1885).  The  value  need  not  even  exist  at  the  time  when  the  promise  is 
made.  Watson  v.  State,  39  Ohio  St.  123  (1883). 

The  asking  of  money  by  a  public  officer  to  influence  his  action,  which  is  not 
official,  and  which  he  has  no  authoity  by  law  to  perform,  is  not  bribery.  People 
V.  Jackson,  95  N.  Y.  S.  286  (1905).  To  give  entertainments  for  the  purpose  <rf 
unduly  influencing  legislation  is  morally  bad  but  does  not  constitute  bribery. 
Randall  v.  Association,  97  Mich.  136  (1993).  A  mere  present  to  an  officer  after 
the  act  is  not  bribery  if  there  was  no  prior  understanding.  Hutchinson  v.  State, 
36  Tex.  293   (1871). 

One  who  conveys  an  offer  to  bribe  from  a  third  person  is  himself  guilty  al- 
though the  money  is  to  be  paid  b]^  the  third  person.  People  v.  Northey,  77  Col. 
618  (1888);  and  the  third  person  is  also  guilty.  People  v.  Kerr,  6  N.  Y.  S.  674 
(1889). 

Criminal  Procedure — Withdrawal  of  Plea  of  Guilty — Defendants, 
having  pleaded  guilty  in  pursuance  of  a  compromise  with  special  counsel  for  the 
prosecution,  after  sentence  was  passed  contrary  to  the  terms  of  the  compromise, 
moved  for  leave  to  withdraw  their  plea.  Held,  that  after  sentence  the  prisoner's 
motion  to  withdraw  his  plea  is  addressed  to  the  sound  legal  discretion  of  the 

i'udge,  which  is  synonymous  with  judicial  conscience,  exercisable  not  arbitrarily 
mt  in  conformity  with  the  rules  and  the  spirit  of  the  law;  that  a  plea  of  guilty 
entered  because  the  prisoner  has  been  misled,  like  a  confession  induced  by  hope 
of  reward,  may  be  withdrawn,  in  accordance  with  the  rules  and  spirit  of  the  law, 
and  hence  that  the  judge's  refusal  to  permit  such  withdrawal  was  error  and  re- 
versible.  State  V.  Griffin,  77  S.  E.  Rep.  1080  (Ga.,  1913). 
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Before  sentence  is  passed,  some  cases  hold  that  the  prisoner  may  withdraw 
his  plea  of  guilty  as  a  matter  of  right.  Statev.  Grifhn,  supra\  Williams  v.  Common- 
wealth, 25  Ky.  Law  Rep.  2041  (1904);  Davis  v.  State,  20  Ga.  674  (1856).  But 
the  weight  of  authority  seems  to  be  that  the  withdrawal  of  the  plea  is  not  a  matter 
of  right  but  a  matter  for  the  discretion  of  the  court,  whether  sentence  has  or  has 
not  been  passed.  People  v.  Miller,  114  Cal.  10  (1896);  Peters  v.  Koepke,  156 
Ind.  35  (1901);  Comm.  v.  Mahoney,  115  Mass.  151  (1874);  Clark  v.  State,  57  N.  !. 
Law  489  (1895);  Morningstar  v.  Comm.,  d  Walker  346  (Pa.  Sup.  ct.,  1884); 
Comm.  V.  Joyce,  7  Pa.  Dist.  Riy.400  (1898);  Comm.  v.  Stephenson,  9  Kulp  561 
(Luzerne  Co.,  Pa.  1899);  State  v.  Shanley,  38  W.  Va.  516  (1893).  After  judgment, 
clearly,  withdrawal  can  be  only  by  leave  of  the  court.  State  v.  Stevenson,  64  W. 
Va.   392    (1908). 

A  plea  of  guilty,  induced  by  error,  should  be  permitted  to  be  set  aside. 
Krolage  v.  People,  224  III.  456  (1901);  State  v.  Coston,  113  La.  717  (1904);  State 
V.  Howie,  130  N.  C.  677  (1902).  But  a  mere  allegation,  without  specification  of 
mistake,  is  insufficient.  Comm.  v.  Yushkis,  11  Kulp  104  (Luzerne  Co.,  Pa.,  1902). 
Reliance  upon  a  vain  hope  of  clemency  or  compromise,  in  the  absence  of  any  de- 
ception of  the  prisoner,  is  no  ground  to  set  aside  the  plea.  U.  S.  v.  Bayaud,  23 
Fed.  722  (1883);  People  v.  Lennox,  67  Cal.  113  (1885);  Beatty  v.  Roberts,  125 
Iowa  619  (1904);  State  v.  Richardson,  98  Mo.  564  (1889). 

Likewise  a  plea  entered  under  intimidation  should  be  set  aside.  Sanders  v. 
State,  85  Ind.  318  (1882)  mob  violence;  State  v.  Calhoun,  50  Kan.  523  (1893), 
threats  from  district  attorney;  Little  v.  Comm.,  142  Ky.  92  (191 1),  threats  from 
judge.  But  the  intimidation  must  be  well-grounded  and  calculated  to  excite 
fear  of  bodily  harm  in  a  reasonable  person.  People  v.  Perez,  9  Cal.  App.  265 
(1908);  re  Malison,  36  Kan.  725  (1887). 

Evidence — Character  of  the  Defendant — In  a  murder  trial  where  there 
is  no  evidence  given  as  to  a  defendant's  character  he  is  not  entitled  to  an  instruc- 
tion that  his  character  is  presumed  to  be  good;  there  being  no  presumption  for 
or  against,  his  character  is  simply  a  non-existent  quantity  in  the  evidence,  People 
V.  Lingley,  loi  N.  E.  Rep.  170  (N.  Y.,  1913)- 

It  is  undoubtedly  well  settled  that  the  defendant's  failure  to  produce  testi- 
mony as  to  his  good  character  will  not  raise  any  inference  that  the  character  is 
bad.  People  v.  Gleason,  122  Cal.  370  (1898);  Fletcher  v.  State,  49  Ind.  134  (1874); 
State  V.  Dockstader,  42  La.  436  (1876) ;  State  v.  Kabrich,  39  La.  277  (1874) ;  People 
V.  White,  24  Wend.  524  (N.  Y.,  1840);  State  v.  Sanders,  84  N.  C.  729  (1881); 
Com.  V.  Weber,  167  Pa.  153  (1895);  McKnight  v.  U.  S.  97  Fed.  208  (1899). 
And  thouffh  some  courts  have  taken  the  view,  contra  to  the  principal  case,  that 
the  defendfant's  general  good  character  is  presumed.  U.  S.  v.  Neverson,  i  Mackey 
152  (Dok  1880);  State  v.  Kabirch,  39  La.  277  (1874);  State  v.  Smith,  50  Kan.  60 
(1892);  Ackley  v.  People,  9  Barb.  609  (N.  Y.,  1850);  State  v.  S.  Ncal.  29  N.  C. 
2M  (1847) ;  Nlullen  v.  U.  S.,  106  Fed.  892  (1901).  The  better  view,  and  that  adopt- 
ed in  most  of  the  recent  decisions,  is  that  there  is  no  presumption  one  way  or  the 
other.  Darmor  v.  State,  54  Ala.  127  (1875);  Nbcon  v.  State,  123  Ga.  581  (1Q05); 
Addison  v.  People,  193  111.  405  (iQOi);  Knight  v.  State,  70  Ind.  375  (1880); State 
V.  Gartrell,  171  Mo.  489  (1903);  People  v.  Pekarz,  185  N.  Y.  470  (1903);  People 
V.  Langley,  114  App.  Div.  427  (N.  V.  1906).  For  to  indulge  in  a  presumption  of 
good  character  would  give  the  accused  the  un trammeled  benefit  of  evidence 
which,  if  he  had  introduced  it,  might  have  been  disputed. 

Evidence — Res  Gestae — ^A  statement  by  one  not  a  participant,  bystander 
or  witness  to  a  homicide  that  the  defendant  had  killed  decedent  is  not  admis- 
sible as  part  of  the  res  gestae,    Martinez  v.  People,  132  Padf.  Rep.  64  (Co]o.». 

1913)- 

The  court  defines  res  gestae  as  *  'matter  incidental  to  the  main  fact  and  ex- 
planatory of  it,  including  acts  and  words  which  are  so  closely  connected  there- 
with as  to  constitute  a  part  of  the  transaction,  and  without  a  knowledge  of  which 
the  main  fact  might  not  be  properly  understood.  They  are  the  events  them- 
selves speaking  through  the  instinctive  words  and  acts  of  the  participants,  the 
circumstances,  facts  and  declarations  which  grow  out  of  the  main  fact,  are  con- 
temporaneous with  it  and  serve  to  illustrate  its  character." 
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In  a  few  courts,  the  declarations  of  a  mere  bystander  have  been  included. 
Plynn  v.  State.  43  Ark.  293  (1884);  State  v.  Riley,  42  La.  An.  995  (1890);  Bruler 
V.  Rr.  Co.,  143  N.  Y.  417  (1894).  But  in  the  greater  number,  no  such  dis- 
crimination is  made,  provided,  however,  the  declarations  of  the  bystander  re- 
late only  to  that  which  has  come  under  his  observation.  Hartnett  v.  McMilan, 
168  Mass.  3  (1897);  Hitchcock  v.  Burgett,  38  Mich.  505  (1878);  Coll  v.  Transit 
Co.,  180  Pa.  618  {1807);  State  v.  Duncan,  116  Mo.  288  {1893).  It  must  always 
appear  that  the  declarant  who  made  the  declaration  in  question  was  more  than 
a  mere  observer.  He  must  have  taken  part  in  the  event  either  by  word  or  act. 
State  V.  Riley,  42  La.  Ann.  995  supra. 

The  rule  excluding  mere  narrative  of  past  transactions  applies  also  to  the 
declarations  of  third  persons,  though  they  were  present  at  the  time  of  the  com- 
mission of  the  alleged  crime.  State  v.  Girt,  13  Minn.  341  (1868);  People  v.  Gon- 
zales, 71  Cal.  569  (1887). 

Homicide — Defense  of  Another— In  State  v.  Greer,  78  S.  E.  Rep.  310 
(N.  C,  19 13),  it  was  held  that  a  party  who  interferes  in  behalf  of  his  brother  has 
no  right  to  kill  his  opponent  to  prevent  the  latter  from  killing  or  doing  great 
bodily  harm  to  the  brother  if  the  latter  was  in  the  wrong  in  bringing  on  the 
difficulty. 

Is  one  who  assists  a  relative  in  peril  bound  bv  the  latter's  act  in  bringing 
on  the  difficuky?  The  general  rule  is  that  the  relative  who  interferes  will  not 
be  allowed  to  use  more  force  than  the  one  whom  he  is  assisting  would  be  al- 
lowed to  use.  Sherril  v.  State,  138  Ala.  3  (1903);  Utterback  v.  Com.,  105  Ky. 
723  (1896);  State  V.  Cook,  78  S.  C.  253  (1907).  The  rights  of  the  one  who  in- 
terferes are  affected  by  the  principle  that  the  party  bringing  on  the  difficulty 
cannot  avail  himself  of  the  doctrine  of  self-defense.  Bush  v.  People,  10  Colo. 
566  (1887);  Stanley  v.  Com.,  86  Ky.  440  (1887).  The  rekitive  who  is  in  peril 
must  be  free  from  fault  in  bringing  on  the  difnculty.  Gibson  v.  State,  91  Ala. 
64  (1890}.  Otherwise  the  plea  of  self-defense  will  not  avail  the  accused,  unless, 
however,  the  relative  in  whose  behalf  he  has  interfered  has  retreated  or  at- 
tempted to  do  so.    Smurr  v.  State,  105  Ind.  125  {1885). 

There  is  some  authority,  however,  for  the  holding  that  the  one  interfering 
is  entitled  to  the  plea  of  self-defense  in  all  cases,  except  those  where  he  knew, 
or  as  a  reasonable  man  should  have  known,  that  his  relative  was  the  aggressor. 
State  V.  Harper,  149  Mo.  514  (1899);  Chambers  v.  State,  46  Tex.  Crim.  Rep. 
61  (1904);  Warnock  v.  State,  3  Ga.  App.  590  (1908). 

Where  a  person  engaged  in  a  difficulty  with  another  is  so  drunk  as  not  to 
be  mentally  able  to  know  his  duty  to  retreat  to  save  himself  from  injury,  or  is 
phvsically  unable  to  retreat,  his  brother  is  not  bound  to  stand  by  and  see  him 
killed  or  suffer  great  bodily  harm;  but  he  may  interpose  and  defend  him  even 
to  the  extent,  if  necessary,  of  taking  his  assailant's  me.  State  v.  Greer,  22  W. 
Va.  800  (1883). 

Property — ^Wills — Right  of  Husband  in  Pa.  to  Take  Against  His 
Wife's  Will,  Under  the  Act  of  1909 — ^A  husband  who  elects  to  take  against 
his  wife's  will  and  under  the  Act  of  April  i,  1909  (P.  L.,  87)  is  entitled  to  such  a 
share  of  her  estate  as  she  could  have  taken.  In  re  Bucldand's  Estate,  86  Atl. 
Rep.  1098  (Pa.,  1913). 

The  case  is  the  final  and  logical  step  in  the  interpretation  of  the  Act  of  1909, 
supra,  which  allows  the  widow  $5,000  absolutely  and  one-half  of  the  remain- 
ing real  estate  for  life  and  one-half  of  the  remaining  personalty  absolutely,  when 
her  husband  dies  intestate  and  without  issue.  Tne  constitutionality  of  the 
Act  was  upheld  in  Guenther's  Est.,  235  Pa.  67  (1912).  The  case  also  decided 
that  though  the  fact  was  not  specifically  mentioned  in  the  act  it  applied  equally 
where  the  widow  chose  to  take  against  her  husband's  will  as  when  he  died  inte- 
state. This  power  was  granted  by  the  Act  of  May  4,  1855  (P.  L.,  480)  and  the 
court  construed  it  to  mean  the  right  to  take  under  whatever  intestate  Laws  were 
in  force  at  the  time  of  the  husband's  decease.  This  act  also  gave  a  surviving 
husband  the  right  to  take  against  the  will  of  his  wife  such  a  share  in  her  estate 
as  she  could  have  elected  to  take  in  the  estate  of  her  husband.  Construing  this 
clause  in  the  same  way  the  result  reached  in  the  principal  case  is  inevitable.  The 
point  was  similarly  decided  in  Moore's  Est.,  50  Pa.  Super  Ct.  76  (1912). 
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Real  Property— Rulb  Against  Perpetuities — Conditional  Fees — 
Where  property  was  conveyed  to  the  trustees  of  an  incorporated  society  for  a 
specified  use  upon  the  express  condition  that  neither  the  trustees  nor  the  so- 
ciety shall  at  any  time  "sell  or  convey,  alienate,  encumber  or  chaiige  the  said 
above-described  premises,  in  any  manner  or  for  any  purpose  whatsoever,"  fol- 
lowed by  a  reversionary  clause  providing  for  a  reconveyance  to  the  donor  or 
her  heirs  for  breach  of  condition,  it  was  held  that  the  conditions  were  binding 
on  all  concerned  and  were  not  void  as  being  a  restraint  on  alienation  or  in  viola- 
tion of  the  Rule  against  Perpetuities.  Penna.  Horticultural  Society  v.  Craig, 
240  Pa.  137  (1913). 

In  England  the  right  of  entry  for  condition  broken  is  held  to  be  within  the 
operation  of  the  Rule  against  Perpetuities  as  beine  too  remote.  Ry.  Co.  v. 
Gomm,  20  Ch.  D.  562  (1881);  Dunn  v.  Flood,  25  Ch.  D.  629  (1883).  In  Bir- 
mingham Canal  Co.  v.  Cartwright,  11  Ch.  D.  421  (1879)  it  was  held  that  where 
there  is  a  present  right  (a  right  which  the  grantor  or  his  heir  has  by  way  of  rt- 
vertor  or  nght  of  entry,  as  distingui^ed  from  a  limitation  over  to  a  third  party) 
to  an  interest  in  property  it  is  valid,  even  though  it  may  arise  at  a  period  beyond 
the  Iqgal  limit,  because  the  person  entitled  to  it  may  release  it  and  hence  the 
total  interest  in  the  land  may  at  any  time  be  alienated  absolutely  by  the  com- 
bined action  of  grantor  and  grantee.  Thb  case,  however,  b  expressly  over- 
ruled by  Ry.  Co.  v.  Gomm,  supra. 

In  America,  however,  conditions  violating  the  Rule  haave  been  repeatedly 
upheld  and  forfeitures  for  their  breach  oiforced.  French  v.  Old  South  Society 
106  Mass.  479  (1871);  Cowell  v.  Springs  Co.,  100  N.  S.  55  (1879);  Tobey  v.  Moore, 
130  Mass.  448  (1881);  Hunt  v.  Wright,  47  N.  H.  396  (1867);  Hopkins  v.  Grim- 
shaw,  165  W.  S.  342  (1896). 

In  Brattle  Square  Church  v.  Grant,  69  Mass.  142  (1855),  it  was  held  that  a 
limitation  over  to  a  third  person  was  void  as  violating  the  Rule  but  goes  on  with 
the  dictum;  that  if  the  interest  had  been  in  the  grantor  instead  of  a  third  person, 
then  would  the  limitation  have  been  valid.  This  dictum  has  been  universally 
followed  in  this  country,  though  as  seen  it  is  expressly  denied  in  England,  Ry. 
V.  Gomm,  supra. 

In  Sharon  Iron  Co.  v.  Erie,  41  Pa.  341  (1861),  it  was  argued  that  a  condi- 
tion violated  the  Rule,  but  as  the  court  held  that  there  had  been  a  waiver  of  the 
breach,  if  any,  it  had  no  occasion  to  consider,  and  did  not  consider,  the  objec- 
tion on  the  score  of  perpetuity.  The  question  seems  never  to  have  been  decided 
in  Pennsylvania  until  tne  principal  case,  which  cities  and  follows  Brattle  Square 
Church  V.  Grant  (supra).  In  almost  none  of  the  American  cases  has  the  ob- 
jection of  remoteness  been  discussed  by  the  court.  This  great  consensus  of 
authority,  although  without  any  proper  consideration  of  the  question  involved^ 
may  perhaps  be  held  to  sertle  the  law  of  the  United  States,  and  to  create  in  thi» 
counuy  an  exception,  arbitrary  though  it  be,  to  the  Rule  against  Perpetuities. 

Tne  American  courts  nowhere  seem  to  make  any  distinction  between  a 
strict  common  law  condition  with  a  right  of  entry  and  a  so-called  conditional 
limitation,  more  properly  speaking  determinable  limitations  or  special  limita- 
tions. In  England  no  distinction  appears  to  have  been  made  by  the  courts, 
though  it  is  claimed  that  Ry.  v.  Gomm  and  Dunn  v.  Flood,  supra,  decide 
nothing  as  to  strict  common  law  conditions,  but  only  as  to  executory  limita- 
tions, Challis  on  Real  Property,  3d  Edition,  1 87-191.  Mr.  Challis  argues  that 
Ry.  V.  Gomm  and  Dunn  v.  Flood  are  simply  examples  of  equitable  limitations. 
The  case  of  Attorney  General  v.  Cummings,  decided  in  1895,  reported  i  Irish 
Reporte  406  (1906)  seems  to  agree  with  Mr.  Challis,  but  the  later  case  of  In  rr 
Hollis  Hon)ital,  2  Ch.  540  (i^)  fully  discusses  Mr.  Challis'  view,  disagrees 
with  it  and  settles  once  and  for  all  that  strict  common  law  conditions  are  within 
the  Rule,  not  bdng  such  vested  estates  as  are  excluded.  This  is  reaffirmed  in 
in  re  Ashforth,  i  Ch.  535  (1905)  which  holds  that  the  Rule  against  Perpetuities 
applies  to  legal  contingent  remainders  as  well  as  to  equitable  limitations. 

Sales — ^Wassanties — On  a  sale  of  goods  by  name  or  description  a  condition 
is  implied  that  the  goods  shall  be  merduntable  under  that  name  and  it  is  of  no 
consequence  whether  the  seller  is  a  manufacturer  or  not.  Interstate  Grocer  Co^ 
V.  George  Wm.  Bentley  Co.,  loi  N.  E.  Rep.  147,  (Mass.,  1913)* 
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The  case  follows  the  English  view  (and  that  of  the  American  Sales  Act)  that 
the  seller  impliedly  warrants  the  merchantable  character  of  the  ^oods  which  he 
sells  as  fully  when  he  is  merely  a  dealer  in  goods  of  that  description  as  when  he 
is  a  manufacturer.  Jones  v.  Just,  L.  R.  3  Q.  B.  197  (1868);  Preist  v.  Last,  2  K.  B. 
148  (1903);  Wallis  V.  RusseU,  2  Ir.  585  (1902);  Randall  v.  Newson,  2  Q.  B.  D. 
102  (1877);  Mody  V.  Gregson,  L.  R.  4  Ex.  49  (1868).  This  view  has  been  adopted 
by  some  jurisdictions  in  this  country.  Dushane  v.  Benedict,  120  v.  S.  630  (1886) ; 
Oil  Well  Co.  V.  Priddy,  83  N.  E.  Rep.  623  (Ind.  1908);  Campion  v.  Marston, 
99  Me.  410  (1904);  Murchie  v.  Cornell,  155  Mass.  60  (1891);  Wilson  v.  Lawrence. 
139  Mass.  318  (1855).  But  the  majority  of  American  decisions  hold  that  where 
the  seller  is  merely  a  dealer  and  not  a  manufacturer  or  producer  no  such  warranty 
exists.  Reynolds  v.  Gen.  Electric  Co.,  141  Fed.  551  (1005);  McCoa  v.  Elam 
Drus:  Co.,  114  Ala.  74  (1896);  Chicago  Provision  Co.  v.  Tifton,  87  111.  547  (1877); 
Borden  Co.  v.  Eraser  118  III.  Ap.  655  (1905);  Ehrsam  v.  Brown,  76  Kan.  206 
(1907);  Kernam  v.  Crook,  100  Md.  210  (1905);  Hosard  Iron  Works  v.  Buffalo 
El.  Co.,  113  N.  Y.  App.  Div.  562  (1906);  Pascal  v.  Goldstein,  100  N.  Y.  Sup. 
1025  (1906);  Strauss  V.  Salzer,  109  N.  Y.  Sup.  734  (1908).  Where,  however,  the 
skill  or  judgment  of  the  seller  is  evidently  rehed  on,  the  nature  of  his  occupation 
will  make  no  difference. 

Trusts — ^Statutb  of  Frauds — Proof  of  Express  Trusts  in  Land  by 
Parol — ^Two  men  enterpd  into  an  oral  agreement  to  purchase  land  for  their 
joint  benefit,  and  agreed  that  a  purchase  By  either  should  inure  to  the  benefit 
of  both.  The  defendant  purchased  the  land,  taking  the  deed  to  himself  alone. 
In  trespass  to  try  title,  the  plaintiff  tendered  half  the  amount  of  cash  paid  down 
and  security  for  an  equal  portion  of  the  purchase  money  notes  given,  praying 
a  declaration  of  a  trust  in  an  undivided  moiety  of  the  land.  There  was  evidence 
tending  to  show  a  mutual  rescission  of  the  s^^reement  antedating  the  purchase. 
Held:  Judgment  for  the  defendant.  The  trust  might  be  proved  by  parol  but  the 
evidence  of  mutual  rescission  was  sufficient.  Sachs  v.  Goldberg  (Tex.,  1913)  159 
S.  W.  92. 

In  England  and  those  American  jurisdictions  which  have  enacted  the  sub- 
stantial equivalent  of  section  seven  of  29  Car.,  11,  c.  3,  the  trust,  being  one  in 
lands  and  not  arising  or  resulting  by  the  implication  or  construction  of  law, 
would  not  be  enforceable  unless  declared  in  the  conveyance  to  the  defendant 
or  proved  by  a  memorandum  signed  by  him.  Browne,  Stat,  of  Frauds,  (5th  Ed.) 
93.  In  Texas,  this  section  has  not  been  enacted.  James  v.  Fulcrod  (1851)  5  Tex. 
512;  Stafford  v.  Stafford  (1902)  96  Tex.  106;  Lucia  v.  Adams,  (1904)  36  Tex. 
Cir.  App.  454.  Ames.  Cas.  Tr.  177.  No  direct  statutory  obstacle  seemed  to  exist, 
therefore,  to  the  proof  bv  parol  of  an  express  trust  in  the  land  when  purchased 
by  either  party.  There  is  direct  authority  to  that  effect,  the  trust  having  been 
enforced  in  Gardner  v.  Rundell  (1888)  70  Tex.  453;  Lucia  v.  Adams,  supra, 
Parker  v.  Bodley  (Ky.  1815)  4  Bibb  103,  is  opposed  to  this  result.  The  fourth 
section  of  29  Car.  11,  is  in  force  in  Kentucky;  tne  seventh  section  b  not,  Ames 
Cas.  Tr.  177.  The  court  said,  ''It  is  evident  that  the  trust  in  the  present  case, 
if  it  can  be  so  denominated,  is  one  created  by  contract,  and  is  consequently  within 
the  statute."  Henderson  v.  Hudson  (Va.,  1810)  i  Mun.  510,  is  to  the  same  effect. 
See  also  Dean  v.  Dean  (1826)  6  Conn.  285,  Todd  v.  Munson  (1885)  53  Conn.  579. 

But  despite  the  legislative  failure  to  enact  section  seven,  the  courts  of  Texas 
have  held  that  certain  kinds  of  express  trusts  in  land  may  not  be  proved  by  parol. 
Where  such  a  trust  arises  without  transmutation  of  possession,  that  is,  uncon- 
nected with  a  conveyance  of  the  title  to  which  it  attaches,  it  may  not  be  proved 
or  established  by  parol.  Allen  v.  Allen  (1908)  loi  Tex.  362.  This  is  due  to  the 
first  and  fourth  sections  of  the  English  Act  which  are  substantially  reproduced 
in  Texas.  Rev.  Stat.  191 1;  Art.  1103,  p.  263,  Art.  3965  p.  819.  Parol  proof  of 
such  trusts  would  abrcmte  these  sections.  Idem.  The  court  says  of  the  earlier 
decisions  in  James  v.  Fulcrod,  su^ra,  and  cases  proceeding  uix>n  its  authority, 
that  they  involved  transactions  in  wliich  persons  havii^  tne  title  to  land  have, 
in  writing,  conveyed  or  contracted  to  convey  the  title  to  others  for  the  benefit 
either  of  the  grantor  or  third  persons.  This  is  the  commonly  known  trust  arising 
on  transmutation  of  possession.  Such  a  trust  orally  declared  by  the  grantor 
prior  to  or  at  the  time  of  conveyance  may,  where  section  seven  is  not  in  force,  be- 
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proved  by  parol,  whether  in  favor  of  the  grantor  or  a  third  person.  Allen  v.  Allen, 
supra.  Freeman  v.  Freemen  (Pa.  1851)  2  Pars.  Eq.  Cas.  81;  Hall  v.  Livingston, 
(1869)  3  Del.  Ch.  348;  Shelton  v.  Shelton  (N.  C.  1859)  5  Jones  Eq.  292;  L^etc 
V.  Legxett  (1883)  88  N.  C.  108.  Sections  one  and  K>ur  are  not  regarded  as  in- 
frii^ea  thereby. 

This  distinction  between  the  permissible  proof  of  the  two  classes  of  trusts 
in  land  arises  from  a  conception  that  there  is  a  legislatively-created  zone,  where 
fraud  may  flourish,  existing  between  section  seven  on  one  hand  and  sections  one 
and  four  on  the  other.  So  far  as  trusts  are  concerned,  the  field  of  section  seven 
is  broad  and  includes  all  that  is  comprehended  in  the  two  other  sections,  exclud- 
ing parol  proof  of  both  classes  of  trusts  in  land.  But  the  other  sections,  while 
included  in  section  seven,  do  not  include  it,  and  prohibit  parol  proof  of  trusts 
arising  without  transmutation  of  possession,  while  leaving  untoucned  the  right 
to  prove  the  other  class  of  trusts  in  realty,  where  transmutation  does  take  platce. 
It  IS  said  that  to  uphold  parol  evidence  of  the  former  trusts  would  be  a  judicial 
assumption,  based  upon  mere  failure  of  the  legislature  to  adopt  section  seven, 
that  the  law-makers  intended  the  earlier  sections  not  to  apply  to  this  class  of 
trusts  although  it  presents  a  situation  expressly  within  the  terms  of  the  languay 
used.  Allen  v.  Allen,  supra.  If  the  owner  of  land  declares  himself  a  trustee  of  it 
for  another,  either  voluntarily,  Schumacher  v.  Dolan  (Iowa  1012)  134  N.  W.  62^ 
or  for  valuable  consideration,  Ownes  v.  Ownes  (1872)  23  N.  J.  Eq.  60,  that  is 
a  conveyance  to  him  of  an  estate  or  interest  in  the  land,  although  an  equitable 
one,  anci  must  therefore  be  in  writing  by  section  one  of  29  Car.  1 1,  c.  3.  Hamilton 
V.  Buchanan  (1893)  112  N.  C.  463;  Freeman  v.  Freeman,  supra.  But  if  he  con- 
veys it  to  another  by  a  written  conveyance,  but  subject  to  an  oral  trust  for  him- 
self or  a  third  person,  the  equitable  right  thereby  created  b  not  a  contract  within 
section  four,  and  as  to  the  convejrance  of  an  interest  or  estate,  the  courts  satisfied 
their  statutory  consciences  by  saying  the  written  conveyance  by  the  grantor  to  the 

Smtee-trustee  was  a  sufficient  recognition  of  the  requirement  of  section  one. 
len  V.  Allen,  supra.  If  the  enforcement  of  the  equitable  right  did  amount  to 
the  enforcement  of  a  conveyance,  the  strength  of  the  section  was  exhausted  be- 
fore that  time  was  reached.  It  may  be  suggested  that  it  is  this  latter  point  which 
presents  difficulty  and  fosters  doubt.  Upon  it  depends  the  validity  of  the  assump- 
tion that  sections  one  and  four  do  not  fully  cover  the  cases  brought  under  section 
seven.    See  Browne  96. 

In  the  consideration  of  the  principal  case,  however,  the  soundness  of  this 
distinction  between  classes  of  trusts  may  be  conceded  in  states  with  statutes 
similar  to  those  in  Texas.  But  into  which  class  should  the  facts  of  that  case 
bring  the  trust  thereby  created?  The  parties  agreed  that  if  either  bought  the 
land  he  should  stand  seized  of  an  undivided  moiety  thereof  in  trust  for  the  other; 
the  agreement  alleged  was  not  that  he  would  tal^  title  in  their  joint  names  as 
legal  owners.  Is  tne  situation  then  any  different  merely  because  the  defendant, 
who  had  the  entire  l^:al  title,  made  the  agreement  to  hold  part  thereof  in  trust 
for  the  plaintiff  before  he  received  that  title?  Is  the  chronological  order  of  ac- 
quisition of  title  and  declaration  and  arising  of  trusts  so  important?  It  may  well 
be  thought  such  a  case  as  this  presents  a  trust  arising  without  transmutation  of 
possession,  and  parol  proof  thereof  should  not  be  received  even  under  the  dis- 
tinction f ecognized  in  Texas.  This  was  the  result  in  Parker  v.  Bodley,  supra^ 
and  Henderson  v.  Hudson,  supra,  although  the  court  rested  its  decision  upon  the 
basis  of  a  contract  and  not  of  a  trust. 


Wills — Incorporation  by  Rbferbncb — ^An  instrument,  improperly  < 
cuted  as  a  will,  was  referred  to  by  the  testator  in  a  well  executed  codicil  as  his 
will;  and  there  was  other  clear  evidence  that  the  instrument  in  question  was  in 
existence  at  the  time  of  the  codicil's  execution.  Held,  the  defectively  cacecuted 
instrument  was  incorporated  into  the  codicil  by  reference  and  was  therefore 
entitled  to  be  probated.    Watson  v.  Hinson,  77  S.  £.  Rep.  1089  (N.  C,  1913). 

In  order  to  incorporate  an  extrinsic  document  it  is  essential  (i)  that  the  will 
contain  a  clear,  explicit,  and  unambiguous  reference  to  a  specific  document; 
(2)  that  from  such  description  the  court  be  able  to  satisfy  itself  as  to  the  identity 
of  the  document  offered  for  incorporation;  and  (3)  that  the  document  be  in 
actual  existence  at  the  time  of  the  execution  of  the  will  making  reference  to  it. 
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Molineux  v.  Molineux,  Cro.  Jac.  144  (1607);  Allen  v.  Maddock,  11  Moore  P.  C- 
A27  (1858);  Smart's  Goods,  (1902)  Probate  (Eng.)  238;  re  Young,  123  Cal.  3^ 
(1899);  Bryan's  Appeal,  77  Conn.  240  (1904);  Hunt  v.  Evans,  134  111.  ^96  (1890); 
Tuttle  V.  Berryman,  94  Ky.  553  (1893);  Newton  v.  Seaman's  Friena  Soc-,  130 
Mass.  91  (1881);  re  Twombly,  53  N.  Y.  Supp.  385  (1898);  Gerrioh  v.  Hinman, 
8  Or.  351  (1880);  Hanbeiger  v.  Root,  6  W.  &.  S.  431  (1843);  Baker's  Appeal, 
107  Pa.  381  (1884);  Ford  v.  Ford,  70  Wis.  19  (1887).  The  document  to  be  mcor- 
porated  need  not  itself  be  a  valid  instrument.  Haben:ham  v.  Vincent,  2  Vea. 
Jr.  228  (1795);  St.  John's  Parish  v.  Bostwick,  8  App.  D.  C.  543  (1896);  Shaw  v. 
Camp,  163  111.  144  (1896);  Fickle  v.  Snepp,  97  Ind.  289  (1884);  Chambers  v. 
McDaniel,  28  N.  C.  (6  Ired.  L.)  226  (1845).  But  in  New  York  the  rule  is  that 
only  a  properly  attested  document  can  be  incorporated  by  reference.  Brown  v. 
Clark,  77  N.  Y.  B.  69  (1870);  Booth  v.  Baptist  Church.  126  N.  Y.  215  (1891). 
In  order  to  admit  parol  evidence,  there  must  be  a  distinct,  and  definite  reference 
in  the  will  to  some  paper.  Luke's  Goods,  34  L.  J.  Prob.  N.  S.  105  (1865);  Brewis's 
Goods,  33  L.  J.  Prob.  N.  S.  I2d  (1864);  Kehoe's  Goods,  Ir.  L.  R.  13  Eq.  13.  If 
there  be  such  a  description  in  the  wUl,  parol  evidence  is  admissible  to  show  that 
there  are  no  other  documents  filling  tne  description  and  to  aid  the  court,  by 
putting  it  in  the  testator's  position,  to  satisfy  itself  as  to  the  identity  of  the  docu- 
ment offered.  Allen  v.  Maddock,  supra;  Goods  of  Almosnino,  i  Sw.  &  Tr.  ^08 
(Eng.  1859).  Parol  evidence  can  be  used  only  in  aid  of  the  construction  of  what 
the  testator  has  written.  Van  Straubenzee  v.  Monck,  ^  Sw.  &  Tr.  6  (1862).  The 
reference  must  be  to  an  existing  instrument;  parol  evidence  is  not  admissible  to 
establish  the  fact  that  it  was  existing.  There  is  no  presumption  to  aid  the  pro- 
founder.  Sunderland's  Goods,  L.  R.  i  P.  &  D.  198  (1866).  It  has  been  held  that 
where  the  reference  in  the  will  is  not  distinctly  to  a  then  existing  document  but 
where  a  codicil  later  republishes  the  will,  and  it  is  shown  that  the  document  was 
in  existence  at  the  date  of  the  codicil,  the  document  is  to  be  probated.  Goods 
of  Truro,  L.  R.  i  P.  &  D.  201  (1866).  But  when  the  reference  in  the  will  is  to 
"friends  to  be  named  in  a  letter",  and  the  other  facts  are  the  same,  the  letter 
-cannot  be  incorporated.  Goods  of  Mary  Reid,  38  L.  J.  (N.  S. )  P.  &  M.  i  (1868). 
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A  History  of  Divorcb.    By  S.  B.  Kitchin.    Cape  Town:  J.  C.  Juta  &  Ca^ 

1913. 

CessatUe  ratione  legis,  cessat  lex,  is  a  legal  maxim  the  application  of  ^Hiich, 
though  frequent,  is  almost  invariably  too  long  delayed.  Anachronisms  which 
so  often  underlie  rules  of  law  and  procedure  are  preserved  not  only  through  the 
inherent  conservatism  of  the  people  interested  in  their  operation,  but  turoi^ 
an  actual  ignorance  of  the  source  and  history  of  their  growth.  The  progress 
of  legal  reforms,  hindered  by  such  conservatism,  can  best  be  aided  by  a  dear 
and  simple  exposition  of  the  history  behind  the  subject  of  attack.  After  such 
an  analysis  the  absurdity  of  an  outworn  law  or  rule  becomes  so  apparent  that 
its  complete  rejection  can  be  more  hopefully  expected.  Mr.  Kitchin,  who  is 
the  editor  of  the  South  African  Law  Journal,  has  done  this  service  for  the  law 
of  divorce.  By  tracing  its  history  from  early  Roman  times  down  to  our  own, 
he  shows  that  much  of  the  modem  "problem  of  divorce  is  a  fabrication  of  our 
own,  and  that  many  of  the  measures  adopted  in  civilized  countries  to  improve 
conditions  are  still  almost  medieval  in  concept.  According*  to  him,  the  doctrine 
of  the  indissolubility  of  marriage  was  a  creation  not  of  the  early  Christian  fathers, 
but  of  the  ecclesiastics  who  elaborated  the  Canon  Law  in  the  early  Middle  Ages. 
Out  of  the  ecclesiastical  courts  crew  the  opposition  to  divorce  which  has  Men 
transmitted  to  us  as  an  inherited  prejudice.  The  Reformation  had  no  improv- 
ing effect  on  the  law  of  divorce,  and  most  of  the  present-day  machinery  of  divorce 
is  still  built  on  the  patterns  of  that  age.  Our '  'judicial  separation  "  is  the  modem 
form  of  the  decree  of  enforced  chastity, — both  breeders  of  immorality.  The 
publicity  of  a  law  suit  and  the  unnecessary  fiction  of  parties  nominally  adverse 
m  cases  where  both  agree  a  divorce  is  necessary  are  also  legacies  from  a  past 
when  clerics  made  laws  to  fit  theolo^cal  dogma  but  not  the  popular  wiU.  When 
Rome  flourished,  divorce,  like  marriage,  was  allowed  by  the  mutual  consent  of 
the  parties;  to  return  to  that  simple  procedure  and  repudiate  the  fantastic  inter- 
pretations of  scriptural  phrases  which  have  been  enacted  into  the  laws  of  divorce 
IS  the  only  means  by  which,  the  author  believes,  the  confusion  and  injustice  of 
the  divorce  laws  of  today^  can  be  eradicated. 

Mr.  Kitchin's  style  is  spirited  and  lively,  without  descending  to  what  a 
scientist  would  term  the  popular  level.  He  is  evidently  in  thorough  sympathy 
with  the  modern  feminist  movement,  and  writes  as  the  champion  of*^  women, 
attacking  an  institution  which  has  worked  them  untold  injustice  for  centuries. 
His  review  of  the  subject  is  comprehensive,  drawn  from  a  wide  variety  of  au- 
thorities, and  especially  valuable  as  the  first  history  of  divorce  from  the  modem 
viewpoint.  It  will  be  valuable  to  legislators  (if  they  can  be  got  to  read  it),  and 
to  students  of  comparative  law. 

Perhaps  it  is  ingenuous  to  remark  upon  it,  but  an  American  reader  cannot 
help  being  stmck  with  the  excellence  of  form  in  which  the  work  appears,  despite 
the  distance  of  the  land  of  it  origin  from  the  metropolis.  The  external  design, 
as  well  as  the  matter  within,  convey  the  impression  of  dignity  that  is  associated 
with  the  best  books  from  this  side  the  equator.  Standing  on  one's  shelf  the  book 
is  a  visible  reminder  of  the  remarkable  unity  of  ideas  among  all  the  English 
speaking  peoples,  though  vast  oceans  lie  between  them. 

S.  R. 

Regulation,  Valuation  and  Dbprbclation  of  Public  Utilitibs.  By  Sam- 
uel S.  Wyer.  Columbus,  Ohio:  The  Sears  and  Simpson  Company,  1913. 
It  would,  perhaps,  have  been  better  if  this  recent  publication,  deal^  with 
some  of  the  important  questions  of  public  utility  regulation,  had  been  reviewed 
by  one  experienced  in  the  engineering  problems  of  the  valuation  of  public  service 
companies,  rather  than  by  one  who  can  only  judge  of  the  usefulness  of  the  work 

(090) 
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to  the  l^al  profession.  The  author  is  a  consulting  engineer*  and  has  written 
for  members  of  his  profession  rather  than  for  those  interested  in  the  strictly 
legal  questions  involved.  The  book  is  largelv  a  collection  of  quotations  from 
many  sources  both  judicial  and  scientific.  The  clearness  and  smiplicity  of  the 
definitions  and  explanations  of  the  engineering  problems  involved  in  depreciation 
and  rate  regulation  makes  the  book  valuable  to  a  lawyer  engaged  in  public  utility 
work;  but  the  numerous  citations  of  decisions  of  courts  and  commissions  will 
only  be  of  value  to  engineers.  Since  the  best  manner  of  dealing  with  public 
service  companies  is  more  an  economic  than  a  legal  question,  the  author  has 
done  well  to  discuss  both  elements  of  the  subject;  though  the  necessarily  super- 
ficial manner  in  which  each  is  treated  prevents  the  solutions  of  the  problems 
involved  in  a  satisfactory  manner. 

The  reader  was  constantly  annoyed  by  having  to  refer  to  the  end  of  the 
book  for  the  authorities  quoted  in  the  text.  However,  the  completeness  of  the 
bibliography  is  to  be  commended;  and  the  apt  quotations  at  the  head  of  each 
chapter  are  refreshing.  The  work  should  prove  interesting  to  the  layman  who 
reads  it  merely  to  get  some  knowledge  of  the  much  mooted  question  of  public 
utility  regulation. 

C.    JL».    in* 

Rbport  of  James  Brown  Scott,  Director  of  the  Division  of  Inhbrnational 
Law  of  the  Carnegie  Endowment  for  International  Peace.  Washing- 
ton: Year  Book  of  the  Endowment,  1912. 

Though  couched  in  the  curiously  sesquipedalian  circumlocutions  that  seem 
to  characterize  the  interchanj;e  of  ideas  in  tne  field  of  international  diplomacy, 
the  Report  of  the  Carnegie  Endowment's  work  in  international  law  shows  that 
there  is  an  energetic  directing  force  behind  it  which  is  bound  to  produce,  in  time, 
results  of  inestimable  value.  This  is  now  demonstrating  itself  in  the  nature  and 
variety  of  the  projects  it  has  undertaken,  with  a  view  to  fulfilling  its  duties  under 
the  Endowment's  charter.  Its  purpose  is  ''to  aid  in  the  development  of  inter- 
national law,  and  a  general  agreement  on  the  rules  thereof,  and  the  accep- 
ance  of  the  same  among  nations. "  Toward  this  end  it  b  enlisting  the  active  aid 
of  all  agencies  that  are  now  working  efficiently  with  international  law,  and  creating 
new  ones  to  take  up  tasks  left  untouched  by  the  others.  Both  hemispheres  are 
included  in  the  scope  of  its  operations,  which  are  world-wide  in  extent. 

Aided  by  a  consultative  committee  from  the  Institute  of  International 
Law,  the  following  topics  were,  at  the  outset,  decided  upon  as  proper  for 
the  Division  to  investigate:  To  compile  and  publish  a  collection  of  the  pro- 
visions of  the  treaties  of  all  countries  of  the  world  containing  international  agree- 
ment upon  matters  which,  if  universally  assented  to,  would  constitute  internation- 
al law;  the  founding  of  an  Academy  of  International  Law  at  The  Hague,  to  be 
conducted  during  the  summer  or  vacation  periods,  and  to  include  a  regular 
course  of  international  law  and  special  lectures  on  important  and  current  topics, 
the  professors  and  lecturers  to  be  the  most  eminent  authorities  of  the  different 
countries;  the  founding  of  paid  scholarships  at  the  Academy  at  The  Hague  so 
as  to  secure  students  from  all  parts  of  the  world,  the  scholars  to  be  selected 
either  by  the  governments  or  as  the  result  of  competition  by  means  of  theses  on 
subjects  to  be  assigned;  the  collection  and  publication,  in  a  uniform  series,  and 
in  several  languag^,  of  the  judicial  decisions  of  national  courts  interpreting  and 
applying  the  principles  of  international  law;  the  exchange  of  professors  of  inter- 
national law  and  diplomacy  between  various  countries;  the  exchange  of  students 
of  international  law;  the  translation,  reprinting  and  dissemination,  at  a  nominal 
price,  of  the  best  works  on  intemarional  law,  and  especially  of  works  written  in 
ianp^ages  which  reach  but  a  limited  circle  of  readers;  to  give  encouragement  and 
assistance  to  magazines  and  periodicals  to  devote  themselves  to  the  development 
of  international  law  and  to  the  cause  of  international  justice;  to  establish  lec- 
tureships and  professorships  of  international  law  in  colleges  and  universities, 
after  a  careful  preliminary  study  of  the  present  state  of  the  teaching  of  inter- 
national law  in  the  different  countries;  the  preparation  and  publication  of  a 
scientific  and  accurate  history  of  arbitration;  the  preparation  of  a  bibliography 
of  international  law,  public  as  well  as  private;  and  the  encouragement,  by  mean» 
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d  subventions,  of  the  publication  of  works  or  of  collections  relating  to  inter- 
national law  which,  notwithstanding  their  evident  scientific  interest,  are  not. 
by  reason  of  their  limited  commercial  market,  of  interest  to  publishers. 

Work  has  either  been  b^n  or  planned  under  almost  all  of  these  heads,  and 
in  many  cases  has  been  earned  forward  to  a  voy  satisfactory  stage.  Plans  are 
ripe  for  the  opening  of  the  Hague  Academy  of  international  law  in  the  sununer 
ot  IQ14,  when  the  new  Peace  Palace,  with  its  extensive  library,  will  be  availablc^ 
Half  a  dozen  of  the  various  reports  contemplated  have  either  been  completed 
or  are  now  being  worked  on.  Subventions  are  being  granted  to  journals  of  inter- 
national law,  including  the  French  Revue  de  Droit  IntermUional,  the  Italian  Ri-- 
vista  di  Diritto  Internagianale,  the  Japanese  Review  of  International  Law,  and 
the  Spanish  edition  of  the  American  Journal  of  International  Law. 

From  the  American  lawver's  point  of  view  particular  interest  attaches  to 
the  project  to  collect  and  publish  all  English  and  American  decisions  involving 
public  international  law.  In  no  other  country  in  the  world  is  the  volume  ot 
decisions  on  private  international  law  (conflict  of  laws)  so  great  as  in  the  United 
States,  so  that,  while  the  subjects  are  not  strictly  the  same,  there  is  at  least  a 
certain  familiarity  among  American  lawyers  generally  with  the  sort  of  problems 
that  have  to  be  solved. 

Scholarly  researches  of  the  character  of  those  being  pursued  under  the  direc- 
tion of  Mr.  Scott  cannot  be  expected  to  come  to  fruition  in  a  single  season.  But 
from  the  indications  given  in  the  19 12  Report,  it  will  not  be  very  long  before  the 
nations  who  are  interested  in  the  progress  of  the  Endowment  will  nave  reason 
to  be  satisfied  that  the  Division  is  a  real  power  for  international  peace. 

S.  R. 
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